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Act I oF 1872; See EVIDENCE ACT. 
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AcT III oF 1909: See PRESIDENCY Towns INSOLVENCY ACcT. 
Act VI oF 1913: See WAKF VALIDATING ACT, 


Burma AcT VII oF 1920: See RaANGoon SMALL CauUsE CourRT ACT. 


Burma Act VII oF 1922: See City oF RANGOON MuNICIPAL ACT, 


CIVIL PROCEDURE CopE (AcT V OF 1908), sEcTIONS 47 (1) AND 52 (2}— 
Mort gage decree-holder whether to proceed against administrator 
in execution proceedings or by separate sust for balance of money 
—Enquiry into accounts of administrator under section 52 (2) a 
question undcr Section 47. Section 52 (2) of the Civil Procedure 
Code contemplates an enqriry by the execution Court into the 
accounts of an administrator of an estate against whom a money 
decree exists, and the questions arising in such an enquiry will be 
questions arising between the parties to the suit in which the 
decree was passed, relating to the execution, discharge or satis- 
faction of the decree. Under section 47 such questions must be 
decided by the Court executing the decree and not by a separate 
suit. 


Daw Toke v. MauNe Ba Han er i iui 


City OF RANGOON MuniciPaL Act (BURMA Act VII OF 1922i,C iAPTER 
2, SCHEDULE III, cLausEs 1 To 7, SECTION 9: (3) —Right ofapteal 
when there is question of principle affecting basisof assessincnt-— 
Enhancement of asseSsor’s preliminary valuation without notice 
to owner illegal. The rental value of appellant’s house was 
assessed by Rangoon Municipality at Rs. 350. Onthe day fixed 
for hearing of the objection of the appellant to the assessmeat of 
which notice had been given to him, he was absent. The 
Commis -iOner raised the valuation toRs.380. Appellantappealed 
to the Chief Judge of the Rangoon Small Cause Court; thatappeal 
being dismissed, he appealed to the High Court. Held, that 
although no appeal may lie on a mere question as to the amount 
of a particular valuation, the question in this case affected the 
basis or principle of assessment and was appealable under section 
91 (3: of the Act. The Commissioner in disposing of the 
complaint against the assessor’s preliminary valuation could have 
either reduced the valuation as desired by the appellant or else 
confirmed it. According to the p-ovisions of claises 1 to 6 of 
Chapter 2, Schedule III of the Act, the valuation as entered in the 
lists of the asSessor could be confirmed and the lists signed by 
the Commissioner without alteration, or if a complaint of the 
assessee isfollowed, the valuation in the listscould be reduced. 
But no question of enhancement arises in either case. If the 
municipal authorities desired enhancement, the procedure laie 
dawn in clause 7 must be followed, and notice given to the owner 
of the property who must have an opportunity of objecting to it. 
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CoNTENTS OF A DOCUMENT, SECONDARY EVIDENCE OF ... 


CoNTRACT —OFFER AND ACCEPTANCE BETWEEN PARTIES, EFFECT OF— 
Where documents show contract as between princitals, oral evidence 
of no value to show relationship of principal and agent—Menticn 
of commission in contract, Effect of. Documentary evidence in this 
case showed that there was an offer to buy sugar on the part of 
the respondents and an acceptance of that offer by the appellants. 
An acceptance of an offer to buy must infer an obligation to sell. 
The appellants claimed to act only as agents but the respondents 
contended they sold as principals. All the documents in the case 
showed on the face of them a contract as between principals. 
Evidence that the appellants acted as agents was negligible. 
Held, that the contract was between the parties as principals as 
the leading documents made out, and a mere staten:ent of the 
appellants, contradicted by the respondents, that the appellants 
were only acting as agents and that it was made a condition that 
there was to be no liability on their part cannot be allowed to 
displace the ordinary results which a contract between principals 
entails. The mere mention of commission in the contract as 
signed isnotin any way inconsistent with the relation being 
between principal and principal. 


BaLTuazar & Son v. E. M. ABOWATH ~ ses oak 
CoURT'’s POWER TO REFUSE DISCHARGE OF INSOLVENT UNRESTRICTED 


CRIMINAL PROCEDURE CODE {AcT V oF 1898), SECTIONS 162 AND 
476—Whetlier section 162 prohibits use of statements made to. 
police- officer. in proceedings under section 476. Held, thatsection 
162 of the Code of Criminal Procedure does not prohibit the use 
of statements made by any person to a police-officer in the course 
of an investigation under Chapter 14 of that Code, in proceedings 
under section 476 of the Code, in cases where the alleged offence 
which is under consideration in the proceedings under section 
476 was not under investigation at the time when the statements 
were made, ; 


U AtTin GYAW AND EIGHT OTHERS v. KING-EMPEROR 


DELIVERY OF POSSESSION WHETHER ESSENTIAL TO COMPLETE GIFTS AT 
MAHOMEDAN LAW ..- 


eee woe eee ose 


DISCHARGE MAY BE REFUSED FOR PRESUMED SUPPRESSION OF ACCOUNT 


BOOKS OR NON-KEEPING OF BOOKS au ow Ses 
DIVORCE AT MAHOMEDAN LAW WHEN EFFECTED a oes 
EVIDENCE ACT, SECTIONS 60 AND 63 ase aes aus 


FRAUD, NATURE OF, SUFFICIENT TO VACATE A DECREE... 
HEARING DOCUMENT READ OUT NOT SUFFICIENT SECONDARY EVIDENCE 


JURISDICTION OF COURT TO ENTERTAIN 4 SUIT TO VACATE A DECREE 
OBTAINED BY FRAUD—Nat ure of fraud—Effect of failure of plainh ff 
tofurnish security asorderedon his application tothe first Court to 
set aside ex-parte decree—Rangoon Small Cause Court Act (Burma 
Act VII of 1920), Schedule I, Rule78. A Court has jurisdiction to 
vacate adecree, whether it be a consent decree, an ex-parte decree, 
or a decree passed after contest, on account of fraud. But the 
jurisdiction must be exercised with care and reserve the fraud 
alleged must be an extrinsic fraud such as has prevented the party 
from placing hiscase before the Court. Wherethe plaintiff alleges 
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that be wis never served with the summons in a suit filed against 
him in the S.nal]l Cause Court of Rangoon and that the signature 
on the copy of the summons was a forgery, he may file a suit to 
set aside the decree obtained by such fraud. But where he had 
already applied to the first Court to set aside the decree on the 
same ground and his application was dismissed on account of his 
failure to furnish security as required by the Court, he cannot ask 
the second Court for an adjudication on the same point as that 
would enable him to evade a statutory provision. Janki Kuer v. 
Mahabir, 58 1.C. 317 ; Kadirvelu v. Kuppusawmy, 41 Mad. 743 ; 
K. E, Musthan v. Babu Mohendra Nath Singh, 1 Ran. 500,; Kripa 
Sindhu v.Nandu Charan,1 P.L.T. 206; Nanda Kumar v. Rant 
hie 41 Cal. 990 ; Ram Narain v. Tooki, 5 P.L.J, 259—referred 
ae : 


M. A. MAISTRY v. ABDUL AzIz RAHMAN ae ne 46 


MAHOMEDAN LAaw—Divorce—Evidence—Secondry Evidence—Contents 
of Document— Person who has himself seen it ’—Indian Evidence 
Act (I of 1872), sections 60, 63. According to Mahomedam law 
a Mahomedan can divorce his wife whenever he desires. He may 
do so without a t.:laknama or written document and no particular 
form ot words is prescribed. If the words used are well under- 
stoud as implying divorce, suchas ‘‘falak,” no proof of intention is 
required ; utherwise the intention must be proved. It isnot neces- 
sary that the repudiation should be pronounced. in the presence 
of the wife oz even addressedto her. After the death of a Sunni | 
Mahomedan resident in Burma, it was alleged in asuitthat he had 
divorced his wife. Evidence was given by witnesses that the 
deceased had.tead to them a document which was not produced 
at the trial but alleged to have been a talaknama, and there was 
other evidence of statements by him. By the Indian Evidence’ 
Act, 1872. section 63 ‘‘S: condary evidence means and includes 
P (5) oral accounts of the contents of documents given: by 
some person who: has himself seen it;” by section 60 ‘‘oral 
eviderce must in all cases whatever be direct ; that is to say—if it 
refers to a fact which could be seen it mu:t be the eVidence of 
person who says he saw it.” Held. (1) that oral evidence of the 
contents of a document is admissible as seco:.dary evidence under 
section 63 (5) only if the witness has himself read the document ; 
and that consequently that the section did not render the evidence 
admissible in proof of the contents of the document. (2) that the 
evidence that the deceased had used to the witnesses the word 
*talak” was not reliable, and that it was not proved that he told 
them that he had divorced his wife or indeed that he had any 
intention of effecting a divorce otherwise than by the execution 
and transmission of the document, which had not been proved. 
(3) that accordingly the alleged divorce was not established. 


Ma MI AND ANOTHER v. KALLANDER AMMAL (No. 2) sie 18: 


MAHOMEDAN LAW—Gift—Delivery of possession—Gift to wife—Muta- 
tion— Act of husband after Mutation—Power of Local Government - 
Power to adopt any part of Act—Section modified by later Section-- 
Wakf or Gift on Trust —Mus:alman Wakf Validating Act (VI of 
1913), section 2—Transfer of Property Act (IV of 1882), sections 1, 
123,129. The Transfer of Property Act, 1882, provides in Chapter 
VII by section 123, that a gift of immoveable property must be 
made by a registered instrument, and by section 129 that nothing in 
the chapter is to be deemed to affect any rule of Mohamedan law. 
By section 1 of the Act ‘as amended) the Local Government of 
Lower Burma might by notification extend “the Act or any part of 
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it’ to Lower Burma. In 1904 various sections of the Act including 
section 123, but not in terms section 129, were extended tothe Pegu 


District. Itis well established asa rule of Mahomedan law apply- - 


ing in India that a gift by a Mahomedan is not valid unless posses- 
sion has been delivered and that that rule is preserved by section 
129 of theabove Act. In 1914a Mahomedan conveyed immoveable 
property in the Pegu District to his wife by a registered deed, he 
effected mutation into her name; but continued to manage the pro- 
perty, himself. Held, (1) that the Local Government was 
not authorized by section 1, and did not appear to have intended, to 
extend section 123 apart from section 129 ; and consequently that 
the aboveruleof Mahomedan law appliedin the Pegu District under 
the notification, (2) that the acts of the husband after the mutation 
inreference to the property must be regarded as being on his wife’s 
behalf, and that there had been delivery of possession within the 
rule ; and that consequently the gift was valid under Mahomedan 
law. Amina Bi Biv: Khatija Bi Bi (1864),1 Bom, H.C, 157 and 
Emnabai v. Hajiralai, (1838) 1.L.R. 13 Bom. 352—approved. The 
definition of a‘‘ wakf ’ in the Mussalman Wakf Validating Act, 
1913, is for the purposes of that Act, and is not necessarily exhaus- 


- tive apart from the Act. 


Ma MI AND ANOTHER v. KALLANDER AMMAL (No. 1) 
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PRESIDENCY TOWNs INSOLVENCY AcT (III oF 1909). sEcTIons 39, 103— 


Charges for offence under section 103 must be clearly laid and 
proved—Conrt’s power and duty to refuse discharge without 
charges—Rcfusal of discharge for presumcd suppression of account 
books or non-kcepingof account backs. Held, that for a conviction 
of an offence under the Insolvency Act, it is necessary. to make a 
charge against an insolvent and prove aginst him beyond -eason- 
able doubt, but the Court canina propercase atsolutely refusethe 
discharge of aninsolvent notwithstancing the absence of such 
charge or conviction. Where the-e is 2 strong presumption that 
an insolvent keptand suppressed his account books so as to prevent 
anv investigation in his insclvency of haw he disposed of his assets 
the only possible order is to refuse his discharge. Where an 
insolvent has not kept books of account in a large business, it is a 
gross neglect and not much less culpable, and he ovght as arule to 
be refused his discharge. A deecreein favour of the Official 
Assignee without security for satisfaction of the decree in such 
acase is not a proper order, 


A.K.RM.M.C.T. Firm v. SHAIK JOOMAN AND THE OFFICIAL 
ASSIGNEE ... eos ose wee oe 


RaNnGoon SMALL CAUSE Court AcT, SCHEDULE I, RULE 78 aoe 


TRANSFER OF PROPERTY ACT, SECTIONS 1, 123, 129 aoe 


WAKF VALIDATING ACT, SECTION 2 ose ove tee 
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‘THE INDIAN LAW REPORTS 


Rangoon Series. 


PRIVY COUNCIL. 


BALTHAZAR & SON 
-E. M. ABOWATH (a FirM).t 
(On Appeal from the Chief Court of Lower Burma.) 


Contract —Offer and acceptance between parties, Effect of —Where documents 
show contract as between principals, oral evidence of no value to show 
relationship of principal and agent—Mention of commission in contract, 
Effect of. 

Dociimentary evidence i in this case showed that there was an offer to buy 
sugar on the part of. the respondents and an acceptance of that offér by the 
appellants. An acceptance of an offer to -buy must infer an obligation to sell. 
The appellants claimed to act only as agents but the respondents contended 
they sold as principals. “All the documents in the case showed on the face of 
them a contract as between principals. Evidence that the appellants acted 
as agents was negligible. 

Held, that the contract was between the partiés as principals as the 
leacing documents made out, and a mere statement of the appellants, con, 
tradicted by the respondents, that the appellants were only acting as agents 
and that it was made a condition that there was to be no liability on their part 
cannot be allowed to dispalace the ordinary resulis which a contract between 
principals entails, The mere mention of Commission in the contract as 
signed is not in any way inconsistent with the relation being between 
principal and principal, 


Appeal (No. 86 of 1918) from the decree of the 
Chief Court of Lower Burma in Civil First Appeal 
No. 25 of 1916, reversing the decree of the said 


* PRESENT:—VISCOUNT HALDANE, LoRD BUCKMASTER and LORD Saeen 

+ [This appeal wzs decided in 1919 but has not been published in the 
Lower Burma Rulings or elsewhere ; it is published now owing to its impor- 
tance and its frequent citation —Ed.] 





y.c.* 
1919 


July 1. 








1919 


INDIAN LAW REPORTS. [VoL. V 


Court on the Original Side in Civil Regular No. 24 


BattuazaR of 1915, 


Son 

v. 
E.M. 
ABOWATH 
(A Firm). 


Plaintiffs (respondents) sued defendants (appel- 
lants) for damages for non-delivery of 300 tons of Java 
Sugar, under a contract of sale for 600 tons. 

The defence was that the plaintiffs bought the 
sugar from a firm in Java through the defendants 
who acted as plaintiffs’ agents without incurring any 
responsibility. The documents constituting the con- 
tract are set out in the judgment of their Lordships. 
The learned Judge on the Original Side thought that 
it was not clear from the documents as to the position 
of the defendants and admitted oral evidence cn the 
point, and finding that the contract between the parties 
was nota contract of sale but one of employment, 
viz, that the defendants were employed to buy sugar 
in their own name from the Java firm or behalf of 
the plaintiffs, dismissed the suit. 

On appeal Ormond and Parlett, JJ., held that the 
documents showed that defendants were principals 
and had agreed to sell to the plaintiffs, and therefore 
oral evidence was not admissible to contradict the 
written contract, i.e., fo show that the defendants were 
not principals. Even if the offer of the plaintiffs 
could be construed so as to have been accepted not 
by the defendants, but by someone else still the 
plaintiffs’ offer was to buy from the defendants—not 
through the defendants, and so in such a case as this. 
the defendants could be held to have sold to the 
plaintiffs as agents for a foreign firm and therefore . 
there would be a presumption that the defendants 
were liable as principals under section 230 (1) of the 
Contract Act. - 

Oral evidence to the effect that it was agreed 
between the parties that the defendants should incur 
no responsibility, was unreliable. The ‘ commission ’ 
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¢iasse in the contract did not indicate agency ; it was 1919. 
saiher interest which was only. to be charged: if the Meson 
plamitifis required credit; the terms of the contract 
. eimg for cash on delivery. If the defendarits. were Eel 
_ @tting as agents of the plaintiffs then the terms of the (FiR™). 
““@ontract between the defendants and the Java firm 
‘would have been the terms submitted by the plaintiffs 
to the defendants. But here plaintiffs had to pay. 
cash on delivery ; if. they wanted credit for 30 or 60 
days, they had to pay an-additional 4 or 1 per cent, 
whilst. the deferidants were to accept bills at three 
months’ sight and they obtained three months’ credit, 
Defendants preferred an appeal to His Majesty in 
Council. 
. The judgment of their Lordships-was delivered by— 
Lorp DuNnEpDIN.—The plaintiffs (respondetits) are: 
merchants in Rahgoon who deal in produce and 
have occasion to purchase sugar, which they were in 
the habit of getting from the defendants (appellants) 
who are also merchants in Rangoon. The. appellants 
‘did not themselves grow sugar, but got sugar from 
a firm of Joakim & Company, im Sourabaya. Joakim 
& Company had offered a consignment to the 
appellants, and the appellants had approached the 
Tespondents as to whether they would take sugar at 
the price quoted. After consultation, the appellants, 
with the approval of the respondents, sent a telegram 
to Joakim & Company on the 22nd May, 1914. The 
telegram was in cipher, but decoded read as 
follows :— 


“ 3 27 91 65 49 6 

‘© 3=Cannot accept your offer but counter offer subject 
to reply within 24 hours. | 

‘« 27=100 tons sup, white T.M.O., G.W. and/or similar, 

* 91 =July/December in equal monthly quantities, 

“ 65=11/8 per cwt. cif, 

‘*\ 49= Option Rangoon/Calcutta, 

“© 6=Check.” 
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1919. This telegram having been despatched, the respond- 


Baytaazak ents on the 23rd May handed to the cciecnas a. 


Son 

v document in the following terms :— 
Poe ‘* Buyers, Messrs. E, M. Abowath & Co. : 
(a Fir). ‘* I/We hereby make the following firm offer to Messrs. Balthazar & 


Son, Rangoon. 
‘** On Burma Chamber.of Commerce Contract Terms. 


_ 2 | 
Pkgs. Goods. Price. Shipment. 


600 tons (six-hund-} Superior’ White | 11s. &d. per cwt. Monthly ship- 


red tons). T.M.O., G.W. | Eleven shillings | ment of 100. 
&/or similar: and eight pence | tons each July 
sugar. : per cwt. to December, 

Option Rangoon/ : 
Calcutta, ‘ 
Signatire. . . . (Signed in tall live Character,)’" 


On the 25th. May the appellants Penner from 
Sourabaya a telegram as follows :— 

“ We confirm the sale of 100 tons seperior W hite T.M.O., G.W.. 
and/or similar. July/December in equal mcnthly quantities 11/8: 
per cwt.c.i.f. Option Rangoon/Calcutta.”” 

On receipt of this telegram the appellants on the 
26th May wrote to the respondents the following 
letter :— 

‘’ Messrs. EK. M. Abowath & Co., 

* Rangoon. 
“ Dear Sirs, 
Sugar. . : 
‘* We have pleasure in advising you that your offer of 11/8 for 600° 
tons Sup. White T.M.O., G.W. &/or similar, divided into equal ship- 
ments of 100 tons a onth, from July to December, has been <.ccepted 
Kindly call over and sign the necessary contract, 
‘* Yours faithfully, 
‘* Balthazar & Son.” 


The respondents did call and signed an indent. 
The indent form was really printed on a form of offer 
not appropriate to a contract. The space for the 
names of the parties was left blank, but there was 
filled in in writing as follows :— 

“Six hundred tons. . . . . . . Bales/Cases each containing 


‘© Superior White T.M.O., G.W. and/or similar Java sugar 
“ at 11s. 8d. per cwt. c.i.f, Rangoon (Option Rangoon/Calcutta). 
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‘* Shipments July, August, September, vereah Novem ber 
December, monthly 100 faire 

* Delivery ex Wharf. 

““ Delivery of the Goods to be made on the. netossary Security for 
the.Goods being furnished. 2 ; 

- Stamps 





AS Half per cent, commission for 30 d/s. credit, 
aus One per cent, commission: for 60 A/s. credit. 


and it was signed by the respondents: .. 

The .sugar: was’. duly shipped: and fnsiatnents 
delivered: Under a-separate arrangement-the appellants 
hélped, the respondents in the. financing’ necessary, 
but it is immaterial to the present question to go 
into these arrangements.. Upon ‘the War “breaking 
out three hundred tons out of the six hundred. had 
been delivered, but the other three hundred tons 
were not delivered owing to the presence of the 
“Emden ’”’.in these waters. _ 

The present action is for damages for non- pees. 
The defence was that the appellants. had’ acted’ only 
as agents in the whole matter and on the. distinct 
understanding that. they themselves pee no 
responsibility-under‘the contract. 

- The learned Trial Judge, considering that the tarins 
of. the documents. left the matter ambiguous, admitted 
parol. evidence.” The ‘managing’ partner of the 
appellants and: one of the:partners of the respondents 
were examined, They gave the same‘history as to 
the execution’ of the various documents, .but, as was 
to be expected; differed. as to whether. anything was 
said as to absence of responsibility on the appellants, 
part. The learned Trial Judge gave effect to the 
defence and dismissed the action. On appeal the 
judgment was reversed and judgment given in 
favour of the. ‘Tespondents. Appeal has now been 
taken to this Board. : 





1919' 
BALTHAZAR 
& Son: 

Le 
ABOWATH 
(A FIRM}¥ 


&. 


1919 


INDIAN LAW REPORTS. [ Vou. W 


Their Lordships agree with the conclusion arrived. 


“ee at by the Appeal Court, and upon this yery short. 


ABowATH 
(4 Frrm). 


ground. The contract was made by an offer to buy 
of the 23rd May on the part of the respondents and 
an acceptance of that. offer by the appellants by the 
letter of the 26th May. An acceptance of an offer 
to buy must infer an obiligation to sell. Now the 
appellants. must either have sold as principals, in 
which case there is lability on their part to perform, 
or they: ‘must have sold as agents for Joakim & 
Company, but there is not a tittle of evidence to 
show that the appellants ever were agents for Joakim 
& Company. On the contrary, the evidence is alt 
the other way. The communications between Joakim 
& Company and the appellantsare all on the footing 
that the appellants were buying from Joakim & 
Company, and when there was.a delay in the delivery 
by Joakim & Company the appellants sent a letter 
saying : “As written you before, our buyer will on 
no account agree to any part of the shipment being 
cancelled”’. It comes to this, that all the documents 
show on the face of them a contract as between 
principals. The mere mention of commission in the 
contract as signed is notin any way, as pointed out. 
by the learned Judges of the Court of Appeal, 
inconsistent with the relation being between principal 
and. principal. Then when you turn to the parol 
evidence, there is nothing except the statement of 
the appellants that the terms of their business with 
the respondents, which had been going on for six 
years, were the same as those which the appellants. 
had had with one Oomerjee—terms. which are in 
no way identified or even specified. Im such cir- 
cumstances the: contract: must. remain as the leading 
documents make it, and a mere statement of the 
appellants, contradicted by the respondents, that it 
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Wag made a condition that there was to be no liability 1919 
@m their part cannot be allowed to displace the Bazrnazar 
erdmary results which a contract betweén priricipals = eae 
entails. adtenen 

Their Lordships will, therefore, humbly advise (a Frew). 
His Majesty to dismiss the appeal with costs. 





pRIVY COUNCIL, 


MA MI AND ANOTHER 1c 
v sae 
Nov. 1. 


KALLANDER AMMAL (No. 1). 
(On Appeal from the High Court at Rangoon.) 


Mahomedan law—Gift—Delivery of tossession—Gift to wife—Mutation—Acts 
. of husband after Mutation—Power of Local Government——Power to adopt 
any part of Act—Section modified by later Section—Wakf or Gift on 
Trust—Mussalman Wakf Validating Act (VI of 1913), section 2—Transfey 

of Property Act (IV of 1882), sections 1, 123, 129. 

The Transfer of Property Act, 1882, provides in Chapter VII by section 123, 
that a gift of immovable property must be made by aregistered instrument, and 
by section 129 that nothing in the chapter is to be deemed to affect any rule 
of Mohamedan law. By section 1 of the Act (as amended) the Local Govern- 
ment of Lower Burma might by Notification extend “ the Act or any part of it” 
to Lower Burma. In 1904 various sections of the Act including section 123, 
but not in terms section 129, were extended to the Pegu District. It is well 
established as a rile of Mahomedan law applying in India that a gift by a 
Mahomedan:is not valid unless possession: has been delivered and that that 
tule is preserved by section 129 of the above Act. 

In 1914.a Mahomedan conveyedimmovable property in the Pegu District 
to his wife by a-registered deed, he effected mutation into her name, but conti- 
Hued to manage the property himself. 

Held, (1) that the Local Government was not authorized by section 1, and 
did not appear to have intended, to extend section 123 apart from section 129 ; 
and consequently that the above rule of Mahomedan law applied in the Pegu 
District under the notification. 

(2) that the acts of the husband after the mutation in reference to the 
property must be regarded as being on his wife’s behalf, and that there had 
been delivery of possession within the rule ; and that consequently the gift was 
valid under Mahomedan law, 

Amina Bi Bi v. Khatija Bi Bi (1864), 1 Bom. H.C. and Emnabai v 
Hajirabai (1888) 1.L.R. £3 Bom. 352—a-pproved. 








* PRESENT :—LoRD ATKINSON, LORD Carson and SIR Joun WALLIs. 
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The definition of a‘* wakf” in the Mussalman Wakf Validating Act, 1913, 


is for the purposes of that Act, aud is not necessarily exhaustive apart from. 


the Act. 

Decision of the High Court affirmed on a different ground, 

Appeal (No. 95 of 1925) from a decree of the 
High Court (July 7, 1924), reversing. a decree of 
the District Court of Pegu (May. 10, 1923), : 

The respondent brought a suit against the ane 
lants claiming certain lands in the Pegu District, 
Burma, under a registered deed of gift executed on 
July 20, 1914, by her husband Shaik Mohideen, since 
deceased. The-appellants werein possession claiming 
to be heirs of the deceased... 

The appellants pleaded inter alia, that the gift 
was invalid according to Mahomedan law, as posses~ 
sion had not been given under it, and that it had 


been revoked. 


-The material facts of the case, including the 


provisions of: the deed of gift, appear from the 


judgment of the Judicial Committee. 

--, Under a notification by the Local Government 
dated November 1, 1904, certain sections of the 
Transfer of Property Act (IV of 1882), including 
section 123 but-not including section 129, had been. 
extended to, the Pegu District. The rest of the Act 
was not extended to Burma generally until a date 


later than that, of the deed. 


_ The District Judge held that-the plaintiff had not 
established that possession was given to her, and 
that the gift was consequently ‘invalid under Maho- 
medan law.. He dismissed the suit. 

On appeal to the High ~Court (Soune and 
Baguley, JJ.), the decision was reversed. Young, J., held 
that apart from the Transfer of Property Act, the effect 
of the Burma Laws Act, section. 13, sub-section 3 
was to make Mahomedan law applicable to gifts 
in Burma between Mahomedans, but that the effect 
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of the extension of section 123, coupled with the 
non-extension of section 129 of the Transfer of 
Property Act was that in the ‘case of a registered 
gift the forms necessary under Mahomedan law 
were not needed to complete a gift. In his view it 
was competent to the Local Government under. sec- 
tion 1 of the. Transfer’ of Property Act to: extend 
section 123. without extending anchan 129... 


BAGULEY, he eoninared. 


Sir George Lowndes, K.C.. and Leach..for the 
Appellants.—It is a rule of Mahomedan law that a 
gift is not valid unless possession is:given: Baillie’s 
Digest of Moohummudan. Law, Part. I, pages 520, 
521, Hamilton’s Hedaya (1870. Edition), page 482, 
Wilson’s Anglo-Muhammudan. Law, paragraph 301. 
The Transfer of Property Act, 1882, having regard 
to section 129, has not the -effect of abrogating that 
rule in, the case of a gift by a registered instrument : 
Mogulsha v. Muhammed Saheb (1), Ismal v. Ramji 
(2). ‘Section. 123 of that Act could not be extended 
without the proviso, in. section. 129.. preserving the 
tules of Mahomedan law:: The evidence shows. that 
possession was not given. “Although there was muta- 
tion into the. name of the wife it is not proved: that 
it was effected by ‘the husband ; he kept the entire 
‘control of the property in his own hands and revoked 
the gift-in 1919. The deed did not constitute a 
wakf as there was no reversion to charitable purposes. 
But even if it was a wakf, it was revocable, at any 
rate before possession had been given: Baillie, pages 
549, 557; Wilson, paragraphs 361, 320: Muham. 
snad Aziz-ud-din v. Legal Remembrancer (ae 


-(1) (1887) LAR. re Bom. 517. (2) (1899) ILLR. 23 Bom. 682, 
(3) (1893) ILL.R. 15 Ali. 321. 
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E.B, Raikes for the Respondent. The rule of Maho- 


Ma Mi ano medan law as to gifts did not apply since when the deed 


ANOTHER 
v. 


was executed section 123 of the Transfer of Property Act. 


— had been extended to the district and section 129 had 


MMAL 
(No. 1); 


1926 
Nov. 1. 


not been so extended. Section 123 made registration a 
sufficient completion-of 4 gift of immovables. The Local 
Government could extend section 123 without extending 
section 129, Reg. v. Burah(1), There was however suffi- 
cient delivery of possession, since mutation of names was 
effected ; there is no ground for holding that it was 
not effected by the donor. Any subsequent acts by 
him in the management of the property should be 
treated as having been done on behalf of his wife = 
Amina Bibi v. Khatija Bibi (2), Emnabai v. Hajirabat 
(3), further the deed really constituted a wakf; 
Mutu Ramanadan Chettiar v. Vava Levvai Mar ahayar 
(4), Abdur Rahim y. Narayan Das Aurora (5), 
over half the property referred to was to be devoted 
to charity. The definition of a ‘“‘wakf” in the Wakf 
Validating Act, 1913, is not material to this quéstion. 
Being a wakf it was complete when executed and no 
delivery of possession was needed: Baillie, Bk. 9C. 1, 
Ameer Ali, Ch. 7, section 1, Doe v. Abdollah Baiber (6). 

Sir George Lowndes, K.C., in reply referred to. 
Amrital Kalidas v. Shaik Hussain (7). 

The judgment of their Lordships was delivered by— 


Sir Joun Wattis.—The question whether 
Kallander Ammal, the plaintiff in this suit was 
divorced in. the year 1918 by her husband. 
Shaik Moideen, now deceased, and so lost her rights 
of. inheritance in his estate, is dealt with in the 


(1) (1878) LR, 5 1.4, 17%; LER, 4 Cal. 172, (5) (1922) L.R. 50 LA. 84; Lk. 


(2) (1864) 1 Bom, H.C. 157, 50 Cal. 329. 
(3) (1888) I.L.R. 13 Bom. 352, (6) (1838) 1 Fulton 345. 
(4) (1916) L.R.44 1A. 21; EL.R. (7) (1897) L.L.R. 11 Bom, 492. 
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appeal which came before this Board in the principal 
suit brought by her against the present first and 
second defendants, who claim to have succeeded to 
the estate of the deceased as his widow and son. 
In the present suit the plaintiff seeks to recover 
from them certain lands in Burma of the estimated 
value of Rs. 6,000, conveyed to her by her late 
husband bya registered deed of gift dated the 20th 
July, 1914, which provided that out of the income 
remaining after the payment of the Government 
revenue she was to expend Rs. 450 every year for 
the charitable purposes mentioned in the schedule 
and. to enjoy the balance ; and that after her death 
her heirs were to continue the annual payments of 
Rs. 450 and to divide the balance according to the 
Mahommedan law. The defendants pleaded that 
the gift was invalid according to Mahommedan law 
as the donor had never put the donee in possession, 
but had remained in possession until this death, and 
also that the gift had been revoked by the donor 
by a registered deed dated the 20th August, 1919. 
The District Judge held. that the gift was not complete 
without possession, even if it should be regarded as 
a wakf, and that on the evidence possession had 
not been proved and dismissed the suit. The plain- 
tiff appealed to the High Court, and Young, J., 
‘who delivered the principal judgment, began by 
considering the question whether the deed was a 
wakfnama, constituting a wakf within the meaning 
of the Wakf Act of 1913, or a mere deed of gift 
coupled with a trust. In the view their Lordships 
take of this case this question is immaterial, and 
they will merely observe that that is a definition 
for the purposes of the Act and not necessarily 
exhaustive, and that the question, when it arises 
cannot be considered exclusively with reference to it. 


it 
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The learned Judge next dealt with the question 
of possession, and observed that all, the older High 
Courts were agreed before the passing of ‘the 
‘Transfer of Property. Act, 1882, that. the rule of 
Mahommedan law requiring gifts to be perfected 
by possession -was applicable. in India, and that 
this rule.was preserved by section:129 of the Act, 
which provided that nothing in the chapter relating 
to gifts should effect any rule of Mahommedan | 
law. -: Notwithstanding: this, the learned. Judge pro- 
‘ceeded to hold that in 1914, at the date of the deed 
in ‘this part of Burma transfer of. possession was 
not necessary, ' because the: Local Government, in 
the exercise :of the powers conferred upon them 
by section 1 of the Transfer of Property Act as 
amended to extend “the whale or any part of 
the Act,” had only extended section -123 in this 


-part.of the Act and had not extended section 129. 


In their Lordships’. opinion this:. view is based. on a 
‘serious misconception. This power to extend any 
part of the Act»to. Burma did not authorise the 
Local. Government to extend particular. sections ‘of 
the Act, so-as to give those. sections a different 
operation from ‘that which. they. had in the Act — 
itself read as a whole, and- to abrogate in the area 
to which the extension applied..a rule of Mahom- 
‘medan law till then in force there as to which. the 
‘Legislature had expressly provided that it was to 
remain. unaffected by the Act. Nor is.there any 
reason to suppose that the Local Government pur- 
-_ported to do anything of the kind. Thé notification, 
‘which has-been’ read to their -Lordships, was 
intended to render registration and attestation 


‘-compulsory in the case of transfers:of : immoveable 


-property by sale, mortgage, lease or gift as provided 
in the Act, and effected this by applying the different 
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sections of the Act making registration and attesta- 
tion compulsory in the case of these different kinds 
of transfers.: The section relating to gifts was section 
123, which provides that: ‘For the purpose of 
making a gift of immoveable property, the transfer 
must be effected by a registered instrument signed 


by or on behalf of the donor, and attested by at. 


least two witnesses,” and there is no reason to 
suppose that the Local Government intended to 
do more in the case of gifts by Mahommedans 


than to make such registration .and attestation. 


compulsory. 
- Having thus, erroneously, in their Lordships’ 


opinion, held that transfer of possession was unneces-. 


sary, the learned Judge proceeded to consider a question 
which was not directly raised on the. pleadings, 
whether the gift: was bad for want. of acceptance. 
by the donee, and held that it was not, a finding 
which has not been questioned before their Lordships. » 

Arguments have been addressed to their Lordships 
on the questions dealt with in the judgment of the 
Trial Judge, whether this deed created a wakf and, 
if so, whether according to the Hanafi school, wakfs. 
form an exception to the oridinary rule of Mahommedan 
law, which requires gifts to be perfected by posses- 
sion and undoubtedly applies to wakfs among Shiahs. 
Their Lordships do not consider it necessary to. 
consider these questions, because they are of opinion, 
differing from the Trial Judge, that possession is 
sufficier:tly proved to have been given, and that is 
sufficient to dispose of the case. If the wakf was 
perfecied by transfer of possession, it has not been 
contented that the donor had any power to revoke 
it as he purported to do. | 

Their Lordships will now proceed to give their 
reasons for holding possession sufficiently proved. 
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Fhe plaintiffand her husband Shaik Moideen were 
Lubbais, that is to say, they belonged to a section 
of the Mahommedan community in the Madras 
Presidency. who retain the vernacular and many of 
the customs .of their Hinda ancestors, and are. 
extensively engaged in trade, both in India and 
abroad. Shaik Moideen, after ‘his: marriage io the 
plaintiff forty or fifty years: ago, lived: with her for 
some timé at Nagore in the Tanjore District, and. 
then went across the sea to Burma and began to 
carry on business there as a money-lender, leaving 
his wife behind at the home in Nagore. He was 
very successful, and became possessed: of consider- 
able property, moveable and immoveable ; and while 
his relations with the plaintiff remained friendly, his 
visits to her at Nagore took place at longer intervals, 
and of late years had almost entirely cedsed. He 
married a second wife in Burma, who predeceased 
him and for many years before his death he had 
living with him in his house at Tawa, Ma Mi and 
Manommed Eusoof, the first and second defendants 
in this suit, who claim to be his wife and son, 
and as such, on his death, took possession of the 
property left by him in Burma. 

In 1914, when he was getting on in years, he 
was minded to found certain charities in Nagore, 
and appears‘to have decided that the best way to 
do so was to convey some of the lands he had 
acquired in Burma to his wife in Nagore and her 
heirs on trust to expend Rs. 450 in each year out 
of the annual income in Nagore on the charities 
mentioned in the schedule. : 

There is no reason for supposing that he was 
not desirous of founding the charity there and then, 
atid it was only natural that he should. have been 
anxious to perfect the gift by delivering possession 
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so as to put it out of the power of those who 
came after him to question it: Accordingly, we find 
that mutation of names was duly effected in the 
public records and the plaintiff entered as.proprietress. 
The District Judge, however, has observed that the 
plaintiff has not proved that the mutation was effected 
at the instance of the donor, Shaik Moideen. It 
appears to their Lordships that it was not to be 
expected that the plaintiff, who was far away at the 
time in Madras, should have been able to obtain 
‘direct evidence of this so many years: after, and that 
it was not necessary for her to do so. The reason- 
able presumption is that such a mutation of names 
would not have been made except on the appli- 


€ation of one of the parties to the deed, in this. 


case the donor, who was on the spot. As for the 
‘District Judge’s alternative suggestion that the mutation 
may have beeti made by the Land Records Depart- 
‘ment from a copy seit to them of the registered 
deed of gift without notice to the deceased, nothing 
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has been urged before their Lordships in its favour, - 


and it appears to be negatived by the fact that the 
plaintiff’s address is not taken from the deed of gift 
which gives her Nagore address, but is entered as 
“Railway Station Tawa,’ her husband’s address; 
and also by the fact that in the case of one parcel 
of land there is an additional entry: stating that 
Shaik Moideen himself was in possession as the 
plaintiff's agent. It must therefore be taken that muta- 
tion was effected by Moideen himself and in the case 
of a gift of immoveable property by a Mahonmedan 
Ahusband to his wife, once mutation of names has 
been proved, the natural presumption arising from 
the relation of husbatid and wife existing between 
them is that the huSband’s subsequent acts with 
reference to the property were done on his wife’s 
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behalf and not on his own, as held Amina Bibi v, 


Ma Mi np Khatija Bibi (1) and in Emnabaiv. Hajirabai (2), 


ANOTHER 
v. 


It follows, therefore, that the questions so much 


MALMANOER debated at the trial whether Shaik Moideen retained 


AMMAL 
(No, 1). 


the deed of gift in his own custody or gave it to 
the plaintiff and what become of it.after his death, 
throw little light upon the case, and may be dis~ 
regarded. That Shaik Moideen, whilst retaining the 
management of the lands in his.own hands, regarded 
the plaintiff as being in- possession, is shown by the 
admiited fact that in 1917 he got her to execute 
and register a power of attorney in favour of 
Mahommced Kassim, authorising him to manage the 
lands, and had the power sent to himself in Burma. 
It is then said truly for the defendants that he dic 
not give the power to Mahommed Kassim, who was 
then a boy of fifteen living in his house and treated 
as an adopted son—thcre is no legal’ adoption among 
Mahommedans—or cver handed over the-maragcement 
to him, but there is nothing surprising in this. The 
natural explanation is that the creation of the power was: 
a precautionary measure, and that Shaik Moideen was: 
anxious to have it ready to hand over toonein whom he: 
hac confidence in the event of his hecoming unable to 
manage himself: and he would probably have done sO 
if he had not subsequently changed his. mind and 
purported to revoke the deed of gift. With reference 
to the argument that Moideen executed other deeds of 
gift in favour of Kassim and others, in which possession: 
was never given, it mav be observed in the case of 
Mahommedans who have very restricted powers of 
testamentary dispositicn, the execution of such deeds 
with postponement of possession may well take the 
place of revocable legacies, the transfer of possession 
being dependent on the future conduct of the donees, 
(1) 1 Bom. H.C, 157. © ~ (2) TLR. 13 Bom. 352. 
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but that no such reasons for postponement existed ag 
regards a charity of this kind. 

Further, the plaintiff was clearly treated by Shaik 
Moidcen himself as having been in possession and 
m receipt of the income of the iands when in, 1919 
he purporied to revoke the deed of gift on the grounds 
that she. had failed to utilise the properties handed 
over to her for charity, and stated that he himself 
would so utilise them in future. This is strong corro- 
boration of the plaintiff's own evidence that her 
husband was in the habit of remitting monies to her 
for the performance of the charities, which must, in 
the circumstances, be p.esumed to have come from the 
income collected by him on her behalf from the lands 
which he continued to manage. The plaintiff says the 
money was sent to her by money orders and by other 
methods of remitting monies to India which are not 
unusal with persons in the position of the deceased. 
It is.not surprising that the money orders are not now 
forthcoming, but there is one telegraphic order sent by 
Shaik Moideen for Rs. 75 for subrat one of the 
scheduled charities, which the District Judge has 
omitted to notice. No doubt the accounts of receipt 
and expenditure put forward by those in charge of 
the plaintiff's case do not carry conviction and have 
been rightly rejected. Like the stories that Mahommed 
Kassim had been in management under the power and 
that the plaintiff had herself leased out the charity lands 
to tenants, they are only another instance of the ill- 
judged. attempts which are so often made in cases of 
this kind to improve a litigant’s case by manufacture 
of evidence, but they do not affect the inferences in the 
plaintiff's favcur rising from the admitted and clearly 
established facts of the case, 

Their Lordships are therefore of opinion, though 
for different reasons, that the High Court was right in 
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1926s giving the plaintiff a decree, and that the appeal should 


MaMiann be dismissed with costs, and they will humbly advise 
ANOTHER 


”. His Majesty accordingly. 
sit me Solicitors for Appellants : Waterhouse & Co. 


(No. 1). Soilcitors for Respondent : 7. L. Wilson & Co, 





PRIVY COUNCIL. 


e MA MI AND ANOTHER 
Nov. 30. v 


KALLANDER AMMAL (No. 2). 


(On Appeal from the High Court at Rangoon.) 


Mahomedam law—Dworce—Evi.lence—Sccond.ry Evidence—Contents of 
Docunent—'' Person who has himself seen it"'—Indian Evidence Act 
(1 of 1872), ss. 60, 63. ‘ 

According to Mahomedan law a Mahomedan can divorce his wife wien- 
ever he desires. He may do so without a fal :knama or written document and 
no particluar form of words is prescribed. If the words used are well under- 
stood as implying divorce, such as ‘‘ Zulak,’’ no proof of intention is required ; 
otherwise the intention must be p-oved. ‘tis notnecessary that the re} udiation 
should be pronounced in the presence of the wife or even addressed to her. 

After the death of a Sunni Mahomedan resident in Burma, it was alleged 
in a suit that he had divorced his wife. Evidence was given by witnesses 
that the deceased had read to them a document which was not produced at 
the trial but alleged to have been a talaknama, and there was other evidence 
of statements by him. 

By the Indian Evidence Act, 1872, section 63 ‘‘ Secondary evidence means 
andincludes. . . . (5) oral accounts of the contents of documents given by 
some person who has himse'f seen it ; “ by section 60” oral evidence must in 
all cases whatever be direct ; that is to say—if it refers to a fact which could 
be seen it must be the evidence of a person who says he saw it.”” , 

Held, (1) that oral evidence of the contents of a document is admissible 
as secondary evidence under section 63 (5) only if the witness has himself read 
the document ; and that consequently that the section did not render the 
evidence admissible in poof of the conten!s of the document. 

' (2 That the evidence that the deceased had used to the witnesses the 
word ‘‘tulak” was not reliable, and that it was not proved that he told them 
that he had divo-ced his wife or indeed that he had any intention of effecting 
a divorce otherwise than by the execution and transmission of the document, 
which had not been proved. 

(3) That accordingly the alleged divorce was not established. 
Decree of the High Court (I.L.R. 2 Ran. 400) affirmed. 
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Appeal (No. 52 of 1925) from a decree offithe 
High Court (June 10, 1924) reversing a decree of the 
District Court of Pegu (March 10, 1923), 

The respondent brought a suit against the appellants 
alleging that she was the widow of one Sheikh Moideen, 
2 Sunni Mahomedan, and claiming to recover trom 
the appellants property of the deceased. The appel- 
lants by their written statement pleaded that Sheikh 
Moideen had divorced the respondent according to 
Mahomedan law. 

The facts appear from the judgment of the Judi- 
cial Committee. 

The District Court held that there had been a 
valid divorce and dismissed the suit, An appeal to 
the High Court was allowed and the case remitted 
to the District Court for disposal. 

The learned Judges (Young and Baguley, JJ.) held 
that certain secondary evidence of a document relied 
on as a telaknama, an instrument of divorce, was 
not admissible under the Indian Evidence Act, 1872, 
section 63 ; and that the words uttered by the husband 
as to the document did not effect an oral divorce as 
his intention was not to divorce his wife orally at 
the time, but bya document. The joint judgment of 
the learned Judges is reported at I.L.R. 2 Ran. 400. 

Sir George Lowndes, K.C. and R. W. Leach for 
the appellants. 

The respondent was validly divorced according 
to Mahomedan law of the Hanafi School. The 
statements of the husband in regard to the document 
were admissible as secondary.evidence under section 
43 (5) of the Indian Evidence Act, 1872. The question 
was not as to the contents of the document, but 
whether the husband had executed a written document 
sehich he intende¢ should operate as a divorce. 
Further the statements of the husband proved in 
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evidence showed an intention to dissolve the marriage, 


MaM1anp and under Mahomedan law that was sufficient for the 


cans 


purpose. The word talak was used by him, and if so 


KALLANDER the intention is to be inferred; the High Court was 


AMMAL 
{No. 2). 


wrong in its view that three talaks were mecessary, 


The view of the learned Judges that the statements of 
the husband did not effect a divorce because his 
intention was to divorce not orally but by a written 
document was erroneous. The primary intention was 
to divorce, the intention to do it by the document wasa 
secondary intention. Reference was made to Baillie’s 
Digest of Moohummudan Law, pp. 212 to 214, 228; . 


‘Wilson’s Digest of Anglo-Muhammadan Law, paras. 62, 


63; Ameer Ali’s Mahommedan Law (4th Edition), Vol. 
2, pp. 534, 535 ; Mozuffer Ali v. Kumurunissa Bibee (1) 
Ibrahim vy. Syed Bibi (2), Sarabhai vy. Rabiabai (3), 
Asha Bibi v, Kadir Ibrahim Rowther (4), Fulchand v. 
Nazab Ali Chawdhry (5), and observationstherein on 
Furzund Hossein vy. Janu Bibee (6). 

Dunne, K.C. and E. B. Ratkes for the Respondent. 

The evidence relied on was not admissible to prove 
the contents of the document. In the absence of 
both the document and secondary evidence as to its 
contents, it was not shown that it was in terms which 
in. Mahomedan law constituted: a divorce. In the 


‘case of a divorce by writing, the document must be 


communicated to the wife, or to her agent to receive 
it; Baillie, pp. .212, 233. Ameer Ali (4th Edition), 
Vol. 2, p. 543, Wilson, para. 62, Tyabji on Mahomedan 
Law, para. 145. Though the decision in Sarabhai v. 
Rabiabai [(3) at page 537] was correct some of the 
obiter observations were erroneous. The evidence of 
the statements by. the husband was unrehable and 


(1) (1864) Suth W.R, 32. (4) (1909) I.L.R 33 Mad. 22, os 
(2) (1888) I.L.R. 12 Mad, 63. (5) (1908) LL.R. 36 Cal, 184. 
(3) (1905) I.L.R. 30 Bom 542. (6) (1878) ILL.R. 4 Cal, 588, 
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‘sufficient to discharge the onus of proving that a 
‘@agorce according to Mahomedan law was effected. 


&=Sir George Lowndes, K.C., replied. 


«© The judgment of their Lordships was delivered by— 


.. Str Joun Wattts.—This is an appeal from the 
decree of the High Court at Rangoon reversing 
the decree of the District Court of Pegu. The 
suit was brought by the respondent Kallander 
Ammal, to recover the whole, or in the alternative, 
a part of the estate of her deceased husband, Sheik 
Moideen, who died intestate on the 29th February 
1920. 

In her plaint she claims to be the sole heir of 
her deceased husband, and alleges that the first 
defendant, Ma Mi, fasely claims to have been his 
lawful wife, and that the second defendant, Mohamed 
Eusoof, falsely claims to be the legitimate son of the 
deceased Sheikh Moideen by one Ma Kin;and tha 
neither of them has any claim to any portion of or 
interest in the estate of the deceased. Notwithstanding 
which as she alleges, the defendants have been with- 
holding the property of the deceased from her. The 
defendants filed a joint written statement in which they 
denied that the plaintiff was heir to the estate, and 
pleaded that prior to his death the deceased divorced 
the plaintiff according to Mohamedan Jaw, and that the 


said divorce was communicated to the plaintiff and the . 


plaintiff thereafter ceased to be the wife of the deceased 
if she was legally married to him at any time. They 
also pleaded that as widow and son of the deceased 
they were his only heirs and legal representatives. 

The Distfict Judge framed four issues of which 
the second: ‘‘ Was there a valid divorce between 
plaintiff and Moideen?”’ alone was tried. On this 
assue the District Judge found that there was ample 
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evidence to prove that the deceased executed a 
talaknama or a divorce document about two years 
before his death in Burma, where he resided, and 
sent it to his wife in India where she was residing, 
and he accordingly dismissed the plaintifi’s suit. — 

The plaintiff appealed to the High Court at 
Rangoon, who held that there was no legal evidence on | 
record of the contents of the divorce document, as the 
evidence tendered in the absence of the document 
itself was not secondary evidence within the meaning 
of section 63 of the Indian Evidence Act. They accor- 


dingly held that a divorce by talaknama or writing 


was not proved ; and being further of opinion that no 
oral divorce was proved by the evidence on record, 
they allowed the appeal and decreed the plaintiff's suit. 

At the trial, several of the witnesses deposed to 
haying heard the falaknama read out, and to having 
seen it executed by the deceased, but the writer of the 
document was not called, and none of the witnesses 
had read it so as to be able to speak de visu to its 
contents. Their Lordships are of opinion that in 
this state of things the learned judges of the High. 
Court were right in holding that the statements of the 
witnesses were not secondary evidence within the 
meaning of section 63 of the Act, which so far as 
material, is as follows :— 


‘* Secondary evidence mtans and includes— 
* * * * * * 


(5) oral accounts of the contents of a document given by some person: 
who has himself seen it.” 

In their Lordships’ opinion the learned judges were 
right in holding that this means that the oral evidence 
of the contents of the document must be given by some 
person who has seen those contents, that is to say, who 
has read the document. Evidence that the witness 
saw the docunient and heard it read out by someone 
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else is only hearsay so far as the contents are concerned, 
and does not fulfil the requirements of section 60 as 
to oral evidence generally :— 


“ Oral evidence must in all cases whatever be direct ; that isto say—if it 
refers to a fact. which could be seen it must be'the evidence of a 
witness who says he saw it.” 


The question whether the document was a talak- 
nama or deed of divorce was a fact which could beeen 
by reading it, and, therefore, in accordance with the 
general principle embodied in the section, could only 
be spoken to by a witness who had himself read it. 

In this state of the evidence the learned judges in 
their Lordships’ opinion rightly held, in the absence 
of any legal evidence of the contents of the document 
in question, that a divorce by talaknama of written 
document, as found by the District Judge, was 
not proved. 

They then euucedcd to consider whether there 
was any evidence on record sufficient to prove that 
the deceased, on the occasion when the document 
was drawn up and executed, used words which 
would, in themselves, be sufficient to constitute an 
oral divorce under Mohammedan law. According to 
that law, a husband can effect a divorce whenever 
he desires. He may do so by words without. any 
talakuama or written document, and no particular 
form of words is prescribed. If the words used are 
“express ” or well understood as implying divorce 
such as talak, no proof of intention is required. It 
the words used are ambiguous, the intention of the 
user must be proved. It is not necessary that the 
repudiation shculd be pronounced in the presence 
of the wife, or even addressed to her. On an exam- 
ination of the evidence the learned judges came to 
the conclusion that there was no sufficient evidence 
of any such oral divorce, and they accordingly reversed 
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the judgment of the lower Court and gave the 
plaintiff a decree. 

There is no doubt the evidence of two witnesses on 
the record that the deceased on this occasion uttered 
three times the word ‘‘ talak,” which if uttered once, 
would be sufficient to constitute an oral divorce, and 
that he also told the witnesses that the document was | 
a talaknama or divorce document. As to this, the 
learned judges have held that the evidence as to the 
use of the word falak by the deceased was not 
reliable, and that it was not proved that the deceased 
told the witnesses that he had divorced his wife, or 
indeed that he had any intention of-effecting a divorce 
otherwise than by the execution and transmission of 
the document which has not been proved. 

Their Lordships see. no sufficient reasons for 
diftering from these findings, which are sufficient to 
dispose of the case. <3 

It may be observed, in the first place, that the 
District Judge confined himself to holding that there 
had been a divorce by written document. Not only 
did he not find an oral divorce by the pronouncement 
of talak, but in his summary of the evidence of the 
two witnesses who spoke to the use of the word talak, 
he omitted his portion of their evidence nor did he 
anywhere refer to it in the course of his judgment, 
In these circumstances, it,cannot be inferred that the 
District-Judge would have been prepared to find an 
oral divorce upon the evidence of these two witnesses 
if he had considered it necessary to record a finding 
on this question. 

As regards the pronouncement of talak, it is only 
spoken to by two witnesses out of several. As to the 
first witness, P, N. Manika Meera, the learned judges 
were of opinion. that the witness was silent on this 
point until a very leading question was put to him 
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in examination in chief. Putting aside this objection 
to his evidence, which is not clearly established, it 
is worthy of observation that the next witness, 
Mahomed Ali, who went to the house with him and 
left at the same time, says nothing about an oral 
divorce by the pronouncement of talak, and was not 
even questioned about it. A formal pronouncement 
of a divorce by the use of the word talak would 
naturally take place in the presence .of all the: persons 
who had been summoned, and this witness must have 
heard it equally with Manika Meera. - It is also signi- 
ficant that Abdul Rahim otherwise known as Ko Po 
O,.who is found to have been the most reliable of the 
defendants’ witnesses, says nothing about it. 

The only corroboration of Manika Meera’s evidence 
is to .be found in the evidence of Madar Sar, a 
petty bazaar keeper and a dependant of the defend 
ants. Their Lordships agree with the High Court 
that the evidence of these two witnesses is not sufh- 
cient to support a finding of an oral divorce by the 
pronouncement of talak. 

As regards the other statements said to have been 
made by the deceased, tneir Lordships agree with 
the learned Judges that the evidence does not 
sufficiently establish what the deceased actually said 
to enable them to say whether the words used 
amounted to a statement that the deceased had divorced 
his wife, or merely indicated his intention of divorc- 
ing her by the execution and transmission of the 
talaknama, 


For these reasons their Lordships are of opinion that _ 


the appeal fails and should be dismissed with costs, 

and will humbly advis@ His Majesty accordingly. 
Solicitors for Appellant : Waterhouse & Co, 
Solicitors for Respondent : T. L. Wilson & Co. 
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APPELLATE CRIMINAL, 


Before Mr. Justice Heald and Mr, Iustice Maung Ba, 


U HTIN GYAW AND EIGHT OTHERS 
v. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), sections 162 and 47(—Whether 


section 162 prokibits use of statements made to police-officer, in proceedings. 
utmdler Section 476, : 


Held, that section 162 of the Code of Criminal Procedure does not prohibit 
the use of statements, made by any person to a Police-off cer in the course cf an 
investigation under chapter 14 of that Code, in proceedings under section 476. 
of the Code, in cases where the alleged offence whichis under consideration in 
the proceedings under section 476 was not under investigation at the time when 
the statements were made. 


A. Eggar (Government Advocate)—for the Crown. 
Mc Donnell—for Appellants. 


Reference under Rule 12 of Appeliate Side Rules 
of Procedure (Criminal), Facts leading to the refer- 
ence and the terms thereof as set out in the order 
of reference below which was made by— 


CUNLIFFE, J.—‘‘ These appeals are from an order, of 
the Additional Sessions Judge, Mr. J. P. Doyle, sitting 
specially at: Myaungmya, by which he directed the 
1st appellant, Maung Htin Gyaw, to stand his trial for 
conspiracy under sections 211 and 193 of the Indian 
Penal Code. The remaining appellants, six in 
number, are complained of in relation to offences 
under section 120 (a), read with section 19+ and 109, 
Indian Penal Code. Two of the appellants were 
released on bail, but the remaining, at the commence- 
ment of this appeal, were in custody. 


* Criminal Reference No. 161 of 1926 arising out of Criminal Appeal 
No. 1375 of 1926, 


VoL. Vj RANGOON SERIES. 


The learned Sessions Judge made this complaint 
after hearing and dismissing a charge of murder made 
against two persons, Maung Po Sein and Maung Po 
Chein. The complaint was made by virtue of the 
provisions of section 476 of the Code of Criminal 
Procedure. 

It does not seem necessary to detail the facts 
leading up to this action on the part of the learned 
Sessions Judge in great detail, but they must be 
referred to shortly. At the beginning of the year 1924, 
an old and rich Burman, by name U Po Thet, died 
at Wakéma. A dispute at Once arose concerning his 
estate. On the one hand, Maung Po Sein and Maung 
Po Chein, his nephews claimed rights over the estate, 
and. on the other hand, the 1st appellant, U Htin 
Gyaw, and his son also made claims. A civil action 
is, I have been informed, pending between these two 
parties. A number of prosecutions were instituted 
by U Htin Gyaw against Maung Po Sein and Maung 
Po Chein both before and after the old man’s death. 
There was some retaliation on the part of Maung Po 
Sein and Maung Po Chein in like manner against 
U Htin Gyaw. These cross attacks culminated ina 
charge of murder being brought against Maung Po 
Sein and. Maung Po Chein by U Htin Gyaw before 
a Magistrate at Myaungmya. After asomewhat lengthy 
investigation, this charge was dismissed. U Htin Gyaw 
then applied to this Court under section 439 in revision. 
His application was admitted by Justice Duckworth 
in. chambers. The hearing of the matter was 
before Mr. Justice Otter in open Court, both sides 
being represented. Mr. Justice Otter ordered the 
re-arrest of Maung Po Sein and Maung Po Chein 
and they were committed to stand their trial by him 
on the capital charge before the Sessions Judge. 
Mr. Justice Otter refused them bail but owing to 
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circumstances which I do not pretend to understand, 
bail was subsequently applied for at Myaungmya and 
the Magistrate who heard the application, on the 
direction, itis said, of the Commissioner of Bassein, 
permitted these two mento be released on bail some 
substantial time before the hearing of the case. If 
the facts referred to in respect of this interference 
of the Commissioner of Bassein are correct I am of 
the opinion that such aninterference ought never to 
have been made in the face of Mr. Justice Otter’s 
order. It may have been that new facts came into 
the posSession of the authorities, and the course of 
the trial for murder rather suggests that new. facts 
did come into their possession. Nevertheless, these 
new facts should have been placed before the Judge 
of this Court who dealt with the question of bail and 
a fresh application should havelbeen made to him. 
The evidence of the prosecution in their two first 
witnesses as to the death of Po Thet was so inconclusive 
that the prosecution askedtleave to withdraw the case, 
It should be said that the alleged cause of Po Thet’s 
death was poisoning by means of dhatura. The learned 
Sessions Judge, however, refused to accede to the 
prosecution’s request to withdraw. The remainder of 
the prosecution witnesses were heard and as a result 
he acquitted Maung Po Chein and Maung Po Sein of 
the charge brought against them. He then proceeded 
to call upon seven of the prosecution witnesses, headed 
by U Htin Gyaw, to show cause why a complaint 
should not be made against them for making a false 
case and abetting the making of a false case and for 
giving false evidence. His judgment in the substantive 
trial refers both in its body and in its annexures to the | 
various earlier criminal cases between U Htin Gyaw 
and Maung Po Chein and Maung Po Sein. I can 
find no record that the proceedings in these cases 
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were ever proved at the substantive trial and when 12% 


the time came for the procedure under section 476, UsT~ 


GYAW AND- 
the learned Judge went on to rely not only upon — gicur 
these proceedings but also on the various information "FS 

KING- 


given tothe Police in the earlier prosecutions. So, ,KiNc. 
indeed, had the Magistrate who had originally dismissed - 
the murder charge against Maung Po Chein and Maung 
Po Sein on a primd facie basis. It was contended 
before me by counsel for the appellants that any 
reference to Police proceedings was inadmissible in 
such a case. The Government Advocate argued the 
contrary. It seems to me most desirable that this 
matter, which in my view is of far reaching importance, 
should be decided by a Full Bench. Without having 
heard the full arguments on the point and without 
having considered the question exhaustively, I think 
that on an ordinary construction of section 162 such 
evidence is inadmissible from the wording of the 
section. If, however, I am wrong in this view, it 
seems to me that it is very desirable to have the 
opinion of a Full Bench upon this point, which I 
believe to be a novel one. 

Accordingly, I make the following reference : (1) 
May a statement made to a police-officer in the course 
of his investigation in one case be used, considered, 
or put in evidence against accused persons in any 
other separate trials or proceedings whether directly 
or indirectly or in no way connected with the trial 
in which that statement was originally made ? 

(2) If not, does the fact that the separate proceeding 
is not a substantive criminal trial but a preliminary 
investigation under section 476 of the Code of Criminal 
Procedure, in any way alter the application of the 
general principle ? 

I may add that it was admitted by the Crown 
(and certainly this was the view I had formed) that 


to 
9 





nteeehantnmvrerrnnro nero anituimelnsnimnninene enaumennaneypannmni tenner ney upetadsaasa en 


30 


1926 
U HTIN 
GYAW AND 
EIGHT 
OTHERS 
V, 
KING- 
EMPEROR. 


INDIAN LAW REPORTS. [VoL. V 


the learned Sessions Judge had for the most part 
based his primd facie case against the appellants on 
such information as is contemplated by section 162.” 

The Bench decision on the reference was given by— 

HEALD AND Maunc Ba, JJ.—In Trial No. 22 of 
1926 of the Court of Session, Myaungmya, the 
Additional Sessions Judge acquitted the two accused 
persons, Po Chein and Po Sein, and called on a 
number of persons, who had given evidence for the 
prosecution at the trial in the Sessions Court, to 
show cause why he should not take action against 
them under the provisions of section 476 of the 
Code of Criminal Procedure in respect of offences 
alleged to have been committed by them in or in 
relation to the trial. 

The Additional Judge seems to have opened a 
number. of proceedings which: by some neglect have 
not been sent to this Court. 

In one the appellant Htin Gyaw was called on to 
show cause why a complaint should not be made 
against him in respect of the offence of making a 
false charge with intent to injure, the said offence 
being alleged to have been committed by him in or 
in relation to the Sessions trial. 

In another the same Htin Gyaw was called on to 
show cause why a complaint should not be made 
against him in respect of the offence of giving false 
evidence, alleged to have been committed by him in 
or in relation to the same Sessions trial. 

In a third the same Htin Gyaw, and the appellants 
Ma Te, Po Tun, Po Myit, Tun Sein, Ma Thet Yon, 
Po Thaung, San Pe and Po U, were called on to 
show cause why a complaint should not be made 
against them for offences of giving false evidence, 
abetting the giving of false evidence, and conspiring 
to give false evidence, alleged to have been 
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committed by them in or in relation to the same 
Sessions trial. 

In a fourth Ma Twe was called on to show cause 
why a complaint should not be made against her 
for giving false evidence in or in relation to the 
Sessions trial. 

In a fifth a Sub-Inspector of Police, Po Kyan 
was called on to show cause why a complaint should 
not be made against him for giving false evidence in 
or in relation to the Sessions trial. 

In the first case the Additional Judge recorded 
his opinion that Htin Gyaw had falsely charged Po 
Chein and Po Sein with murder and had thereby 


committed an offence under the second part of. 


section 211 of the Indian Penal Code. 

In the second he recorded that in his opinion 
certain statements in Htin Gyaw’s evidence, read with 
that evidence as a whole and wiih the evidence of 
the other witnesses, were prima facie false and disclosed 
an offence under section 193 of the Indian Penal 
Code. 

In the third he said that the reasons for making 
a complaint against the nine persons concerned would 
be found in his judgment in the Sessions trial. 

In the fourth he said that he was satisfied that 
there was a primd facie case against Ma Twe under 
section 193 of the Indian Penal Code. 

In the fifth he said similarly that he was satisfied 
that there was a primd facie case against Po Kyan 
under section 193. 

As a result of these findings he filed three com- 
plaints before the District Magistrate of Myaungmya. 

In one he accused Htin Gyaw of offences under 
sections 211 and 193 of the Indian Penal Code, and 
he also accused Htin Gyaw, Ma Te, Po Tun, Po Myit, 
Tun Sein, Ma Thet Yon, Po Thaung, San Pe and 
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Po U of conspiracy to give false evidence and to 
abet the giving of false evidence in the Sessions 
trial, offences punishable under section 194 read 
with sections 120a and 109 of the Code. 

In another he accused Ma Twe of making certain 
false statements, which he spevified, at the Sessicns 
trial, and as regards one of those statements he said 
that its falsity would be seen by examining the 
papers in connection with the investigation of a 
poisoning charge which was brought by Po Thet 
against Po Sein, and was the subject of Criminal 
Regular Trial No. 100 of 1923 in the Court of the 
Special Power Magistrate of Myaungmya. | 

In the third he accused Po Kyan of giving false 
evidence in the Sessions trial and said that the 
falsity of the statement, which he specified, was 
clear from the evidence of one Thet Hnan, given in 
a case in which Po Chein prosecuted Htin Gyaw 
and Po Kyan and a number of others for house 
trespass, and in which Thet Hnan was called as a 
witness for the defence, that case being Criminal 
Regular Trial No. 23 of 1924 of the Court of the Ist 
Additional Magistrate of Wakéma. 

Htin Gyaw has filed appeals under the provisions. 
of section 476B of the Code of Criminal Procedure 
against the orders passed by the Additional Judge 
under section 476 in the first two of the five cases 
mentioned above, and has also filed a third appeal 
jointly with the rest of the persons accused along 
with him in the third of those cases. 

Ma Twe and Po Kyan have also filed separate 
appeals against the orders in the cases in which they 
were concerned. 

The grounds of appeal in Htin Gyaw’s two sepa- 


‘rate appeals were that there was no justification for 


the Additional Judge’s order, that Htin Gyaw’s 


Vou. V] RANGOON SERIES. 


application for revision in the High Court would not lay 
him open to prosecution under section 211, and that 
there was nothing to show that his evidence was false. 

The main grounds of appeal in the joint appeal 
were that there was no legal evidence on which 
the charges could be based and that the Addi- 
tional Judge’s order was based on _ statements 
recorded by the Police which he had admitted in 
evidence contrary to the provisions of section 162 
of the Code of Criminal Procedure. 

In Ma Twe’s appeal the ground was taken that 
the record of her statement to the Police could 
not be considered as a basis for a finding that the 
evidence which she gave in Court was false. 

Po Kyan’s ground Of appeal was merely that 
there was no evidence that his statement was false. 

The learned Judge of this Court by whom the 
appeals were heard recorded that it was contended 
before him by counsel for the appellants that any 
reference to police proceedings was inadmissible 
in cases under section 476 of the Code, and that 
the Government Advocate argued the contrary. 
The learned Judge then made the following 
references, presumably under Rule 12 of the Appellate 
Side Rules of Procedure :— 

(1) May. a statement made to a police-officer in 
the course of his. investigation in one case be used, 
considered or put in evidence against accused per- 
sons in any other separate trials or proceedings whether 
directly or indirectly or in on way connected with 
the trial in which that statement was orignally made? 

-(2) If not, does the fact that the separate pro- 
ceeding is not a substantive trial but a preliminary 
investigation under section 476 of the Code of 
Criminal Procedure.in any way.alter the application 
of the general principle ? . 
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It seems. clear that the terms of these references 
are unduly wide. Rule 12 allowed the learned 
Judge to refer only such questions of law as arose 
in the appeals before him. No question whether 
statements made to police officers can be used in 
separate trials or in any proceedings other than pro- 
ceedings under section 476 of the Code arose in the 
appeals, and the only statement made to the Police 
about which any question could arise in the appeals 
were the particular statements which the Judge of the 
Court of Session is alleged to have used in his pro- 


ceedings under section 476. 


The learned Advocate for the defence says that 
the Additional Judge based certain of the orders 
which he made under the provisions of section 476 
on his judgment in the Sessions case, that in the 
trial of that case and in his judgment therein he 


_ disregarded the provisions of section 162 Of the 


Code and in contravention of those provisions used 
Statements which had been made to the Police not 
only in the investigation of that case but also in the 
investigation of other cases between the parties, that 
because those statemen's were used in contravention 
of the provisions of section 162 they were not 
legal evidence at the Sessions trial, and that because 
they were not legal evidence they were not matters 
which could.be taken into consideration in proceedings 
under section 476 of the Code. 

The learned Government. Advocate on the other 
hand says that there is nothing in’ section 162 of 
the. Code to prevent a Magistrate: or Judge from 
using, for the purpose of finding whether or not an 
inquiry should be made into an alleged offence of 
giving’or conspiring to give or abetting the giving 
of ‘falsé::evidence, statements which were made: to: 
the Police in the investigation of the:alleged...offences. 


. 
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of murder or abetment of murder or in the 1°26 

investigation of any other offences except the ‘UH 
offences of giving or conspiring to give or abetting C*AWAY? 
the giving of false evidence. He goes further and °THEFS 


asks us to decide that there is nothing in section _ Kixe- 
EMPEROR. 


162 of the Code which prohibits the use of statements, — 
made to the police in the investigation of the jyrexe pa 
offence.of murder or abetment of murder or in JJ 
the investigation of any offences other than those of 
giving or conspiring to give or abetting the giving of 
false evidence, at the trial for the alleged offences 
connected with the giving of false evidence, and 
he asks us to give a decision to that effect. 

It is clear that such a decision would be beyond 
the-scope of the questions referred to us, and that all 
that we can decide in this case is whether the 
Additional Judge was entitled to consider such 
statements to the Police as he did consider < | his 
proceedings under section 476. Nt 

be 

A quesion then arises as to what statemei.=. 
made to the Police the Additional Judge did consideb, 
in his proceedings under section 476, On this point 
the learned Judge’s order of reference throws 
light. The only direct reference in thé Additioffal 
Judge’s order under section 476 of sfaternients made 
fo the Police was in the ofder with regard to Ma 
Twe. The statements there mentioned were recorded 
by the Police in the investigation of the case which 
was the subject of Criminal Regular Trial No. 100 
of 1923, mentioned above, and could not possibly 
be excluded from consideration by the p:ovisions of 
section 162 which says merely tiat statements made 
to the Police’ in the course ot. an investigation shall 
not be used at an ‘enquity or trial in respect of any: 
Gflencé- which’ ‘was: “ares * investigation at the time 
When such’ 'statethent$**were made. The’ present 
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alleged offences connected with the giving of false 
evidence were certainly not under investigation at 
the time when Ma Twe’s statements to the Police 
were made in the course of the investigation into 
the alleged offence of poisoning, and therefore there 
is nothing in the terms of section 162 to prevent 
their use for the purpose of finding whether or not it 
is expedient in the interests of justice that a complaint 
should be made under the provisions of section 476. 
Appellants’ learned Advocate contends that the 
finding mentioned in section 476 must be based on 
legally admissible evidence, and goes on to argue 
that because certain evidence which the Additiona] 
Judge admitted during .the Sessions trial was 
inadmissible for the purposes of that trial by reason 
of the provisions of section 162, that evidence must 
be inadmissible as a basis for a finding under section 
476. There is nothing in the wording of section 
476 to support that view. The section says that 
when a Court is of opinion that it is expedient in 
the interests of justice that an enquiry should be 
made-into an offence which appears to have been 
committed in or in relation to a proceeding in that 
Court, such Court may, after such enquiry if any as 
it thinks necessary, record a finding to that effect and 
make a complaint. There is thus no necessity for 
any enquiry and the Court can come to its finding 
on any materials which are before it. There is 
nothing in either section 162 or section 476 which 
excludes from those materials statement made. to 
the Police in the investigation of alleged offences 
other that the particular offence which is under 
consideration in the proceedings under section 476, 
and even if those statements were admissible in. 
the proceedings in or in relation to which that 
offence was committed it would not follow that they 
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are inadmissible and cannot be considered in proceed- 
ings under section 476.. 

We therefore answer the reference, so far as it 
arises in the present appeals, as follows :—- 

“Section 162 of the Code of Criminal Pro- 
cedure does not prohibit the use of statements, 
made by any person to a police-officer in the 
course of an investigation under. Chapter 14 of that 
Code, in proceedings under section 476 of the Code, 
in cases where the alleged offence which is under 
consideration in the proceedings under section 476 
was not under tnveetigabion at the time when the 
statements were made.” 

We note that we do not uae this. answer to 
be read as involving a decision of the question 
whether statements made to the Police in an 
investigation under Chapter 14 of the Code in 
respect of one alleged offence can be used at an 
inquiry or trial in respect of a different offence 


which happened to be separately under investigation 


at the time when the statement was made. All 
that we desire to say is that the wording of 


section 162 does not prohibit the use of statements’ 


made. to the Police in the course of an 
investigation under Chapter 14 in cases where the 
offence, which is the subject-matter of the enquiry, 
was not under investigalion at the time when the 
statement was made, and that iherefore in the 
particular cases with which these appeals deal, the 
provisions of section 162 of the Code cannot be 
read as prohibiting the use of statements, made 
to the Police in the course of the investigation of 
other offences, in the proceedings under section 
476 of the Code in respect of alleged’ offences 
which were not under investigation at the time 
when the statements to the Police were made. 
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APPELLATE CIVIL. 
Before Mr. Justice Heald, and Mr. Justice Cunliffe. 


Ss. S. HALKAR 


v. 
THE CORPORATION OF RANGOON.* 


City of Rangoon Municipal Act (Burma Act VII of 1922), Chapter 2, Schedule 
III, clauses 1to7 section 91 (3)—Right of appeal when there is question 
of principle affecting tasis of assessnient—Enhancement of assessor's 
preliminary valuation without notice to owner illegal 

The rental value cf appellant's house was : ssessed by the Rangoon Munici- 
Pality at Is, 350. On the day fixed for hearing of the objection of the 
app¢llant to the assessment of which notice had been given to him,.he was 
absent. The Commissioner raised the valuation to Rs. 380. Appellant 
appealed to the Chief Judge of the Ringoon Small Cause Court; that appeal 
being dism ssed, he uppealed to the High Court, 

Held, that aitho: gn no ap;-eal uizy lie on a mere q:estion as to the amount 
of a particular valuation, the q1estion in this case affected the basis or principle 
of assessment and was appealable uncer section 91 (3) of the Act. The 
Commissioner in disposing cf the comp’aint against the <ssessor’s preliminary 
valuation c ,uld have either reduced the valuation as desired by the appellant 
orclse confirmedit. According to the provisions of clauses 1 to 6 of Chapter 2, 
Schedule III of the Act, the valu.tion as entered in the lists cf the assessur 
could be confirmed and the lists signed by the Commissioner without alteration, 
or if a complaint of the assessce is allowed, the valuationin the lists could be 
rediced, But no question of enhancement arises in cither case. If the 
municipal authorities desired enhancen.ent, the procedure laid down in clause 
7 must be followed, and notice given to the owner of the property who must 
have an oppurtunity of objecting to it. 


S. S. Halkar—in person. 
N. M. Cowusjee—for the Corporation. 


HEALD, J.—In the assessment lists of the Rangoon 
Municipality the monthly rental value of appellant’s 
house was entered as Rs. 3£0, appellant complained of 
that valuation as being unduly high,and was served 
with a notice that his complaint would be investigated 
on the 15th of February last. He failed to attend on 
that datc, and the Commissioner raised the valuation 
to Rs, 380. . 


* Civil Miscellancors Appeal No. 115 of 1926 from the order of the Small 
Causes Court of Rangoon in Municipal No. 5 of 1926, 
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Appellant appealed to the Chief Judge of the 
Rangoon Small Cause Court, but his appeal was 
dismissed. 

He now claims to appeal to this Court. 

Res; ondent’s lea ned Advocate takes a preliminar 
objection that no appeal les to this Court in such a 
case because the Act allows an appeal to this Court 
only on questions as to liability to assessment or as to 
the basis or principle of assessment and the present 
appeal is not as to the basis or principle of assessment, 
but is merely as to the amount ofa particular valuation 

It may be true that no appeal lies to this Court 
ona mere question as to the amount of a particular 
valuation, but it seems to me that the question 
which arises in this case is not merely a questicn 
as to the amount of a particular valuation but is a 
question of principle which affects the basis of 
assessment. 

The provisions of the law as to assessment are 
laid down in Chapter II of Schedule III of the Act. 
Under clause 1 of the chapter the Assessor prepares 
a list yearly showing his valuation of properties for 
purposes of taxation. Under clause + the owner of 
any property is entitled to complain of the valuation 
of his property, and under clauses 5 and 6 his 
complaint must be investigated and disposed of 
before the Commissioner signs the assessment lists. 
Clause 7 provides for amendment of the lists after 
they have been signed. Among its provisions is a 
provision that where any land or building has been 
erroneously valued or where the rent has been raised 
since the date of the assessment the Assessor may 
amend the lists but that notice of the proposed 
amendment must be given to the person interested 
and that such person may tender a written objection 
te the amendment and must be allowed an 
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opportunity of being heard by the Commissioner in 
support of his objection. 

The scheme of assessment provided by the Act 
is thus that there shall be a preliminary valuation 
by the Assessor, that complaints against that valuation 


shall be investigated and the valuation determined - ~ 


by the Commissioner, that the lists shall then be 
authenticated by his signature, and that if it is . 
desired to amend the lists thereafter the owner of 
the property is entitled to object and must be heard 
by the Commissioner in support of his objection before 
the lists can be amended. 

It is admitted that what happened in this case 
was that appellant complained against the Assessor’s 
valuation at Rs 350, that at the time when his 
complaint was investigated the Commissioner amended 
the Assessor's valuation by raising it from Rs. 350 to 
Rs. 380, and that appellant had no notice of the 
proposed amendment and no opportunity of objecting 
to it. ' . 
The question which arises in this case is therefore 
whether or not the Commissioner is disposing of a 
complaint against the Assessor’s preliminary valuation 
has power to amend that valuation so as to enhance 
it without following the procedure laid down in 
clause 7. 

That question is in my opinion more than a 
mere question of the amount of the valuation. It is 
a question which affects the basis or principle of 
assessment. Section 80 of the Act says that property 
taxes are to be levied at certain percentages of the 
annual rental value of the properties, and section 91 
says that the Commissioner shall determine that 


annual value in accordance with the manner prescribed 


in the Act or rules. Where therefore it is alleged, 
as it is alleged in this case, that the Commissioner 
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has disregarded the provisions of the Act which lay 
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determining the annual value, I have no hesitation 
im finding that a question arises as to the basis of 
principle of assessment, and that an appeal lies to 
this Court under the provisions of section 91 (3) of 
the Act. . 

The case for the respondents is that clause 7 
deals only with amendments of the assessment lists 
after they have been signed by the Commissioner, 
and that because in this instance the lists were 
amended by the Commissioner before they were 
signed by him, it was unnecessary to follow the 
procedure laid down in that clause. 

The answer to that case seems to me to be 
that the Commissioner, in dealing under clauses 
5 and 6 with complaints against the preliminary 
valuation made by the Assessor and entered in the 
assessment lists, is dealing merely with those 
complaints, and that it is contrary to the intention 
of the Act that the Assessor’s valuation should.be 
enhanced unless and until the procedure laid down 
in clause 7 has been followed. In his proceedings 
under clauses 5 and 6 the Commissioner is merely 
disposing of a complaint and amending or confirming 
the Assessor’s valuation according as he finds that the 
complaint is or is not established. The only question 
which arises on a complaint against the Assessor’s 
valuation is whether that valuation should be reduced 
as desired by the complainant, or should be confirmed. 
If the complaint is dismissed the valuation as entered 
in the lists should be confirmed and the lists signed 
with out alteration. If the complaint is allowed the 
valuation as entered in the lists should be reduced 
accordingly. No question of enhancement arises in 
either case. If, whether asa result of the investigation 
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of the complaint or otherwise, the Municipal author- 
ities desire to enhance the valuation entered by the 
Assessor in the lists, the intention of the Act seems 
to me to be that the procedure laid down in clause 
7 must be followed, and the owner of the property 
must have notice of the proposed enhancement and 
must have an opportunity or objection to it. Any 
other procedure would clearly be inequitable. 

In the present case it is admitted that appellant 
had no notice of the proposal to raise his valuation 
from Rs. 350 to Rs. 380, and no opportunity of 
objecting to the latter valuation, and in the absence 
of such notice and opportunity the Commissioner 
had in my opinion no power to raise the valuation. 


I would therefore set aside the Commissioner’s 
order of the 15th of February 1925 in so far as it 
increased the valuation from Rs. 350 to Rs. 380. 


I would allow appellant’s costs in both Courts, 
advocate’s fee in this Court to be five gold mohurs. 


CUNLIFFE, J.—I also am of the opinion that the’ 
Commissioner’s order of the 15th February 1926 in 
so far as it increased the valuation from Rs. 350 to 
Rs, 380 should be set, aside. 


The appeal was mainly argued on the point 
that it involved a question as to the basis of assess- 
ment. During the course of the argument I was 
in considerable doubt, and I am in considerable 
doubt still, as to whether the matter involved does 
turn on a question of the basis of assessment. But 
I have had the advantage of reading my Lord’s. 
judgment and in my view this appeal clearly raises 
a question on the’principle of assessment. Schedule 
3, Chapter 2, clause 7, sub-clause (1) of the Act provides. 
that notice of an alteration of the assessment to the 
person interested must be given not less than one 
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month from the date of service of such notice at 
which the amendment is to be made. It is common 
ground that no notice was ever given to the 
appellant of the intention to alter the valuation 
from Rs. 350 to Rs. 380. Such an alteration was 
therefore ultra vires and I am of the opinion that 
a neglect to comply with the strict procedure of 
the Act in such connection does involve a principle. 
It has been said that such a point should be 
raised in the Court below and in the Court below 
only. Whether the question of the want of notice 
was argued in the Court below or not I have no 
means of ascertaining. It is by no means clear, 
however from the judgment of the learned Judge 
that such an objection to the principle of assessment 
was present in his mind when he decided the case. 
It is for these reasons, in addition to those set 
forth in my Lord’s judgment that I agree that the 
appellant succeeds. 
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APPELLATE CIVIL. 
Befor Mr, Justice Heald, and Mr. Justice Cunliffe. 


DAW TOKE 
v. 
MAUNG BA HAN.* 


Civil Procedure Code (Act V of 1908), sections 47 (1) and 52 (2)—Mortgage 
decree-holder whether to proceed against administrator in lexecution 
proceedings or by separate suit for balance of money—Enquiry into 
account s of administrator under section 52 (2) a ques!iow under section 47. 

Section 42 (2) of the Civil Procedure Code contemplates an enquiry by the 
execution Court into the accounts of an administrator of an estate against 
whom a money decree exists, and the questions arising intsuch an enquiry will 
be questions arising between the parties to the suit in which the decree 
was passed, relating to the execution, discharge or satisfaction of the decree. 

Under section 47 such questions must be decided by the Court executing the 

decree and not by a separate suit. : 


Ankesaria—for the Appellant. 
Kyaw Din—for Respondent. 


HEALD AND CUNLIFFE, JJ.—Appellant holds a 
money decree, passed in a mortgage suit after sale of. 
the mortgaged properties, against respondent as 
administrator of the estate of Ma Myin and has 
applied for execution. 

Respondent replied that he had no assets belonging 
to the estate in his hands and that he had rendered 
accounts which were accepted by the Court in the 
administration proceedings. 

Appellant desired to put him to proof of his 
accounts under the provisions of section 52 of the 
Code of Civil Procedure, but the execution Court 
referred her to a regular suit. 

Appellant appeals on the ground that a regular suit 
would be barred by the provisions of section 48 (1) 





* Civil Miscellancous Appeal No. 89 of 1926 against the order of the 
Dis:rict Court of Pyap6n in Civil Execution Case No. 51 of 1924. 
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of Code, and their is no room for doubt that this 
iS SO. 

Section 52 (2) clearly contemplates an enquiry by 
the execution Court into the accounts of the adminis- 
trator ana the questions arising in such an enquiry 
will undoubtedly be questions arising between the 
parties to the suit in which the decree was passed 
relating to the execution, discharge or satisfaction of 
the decree. Under section 47 therefore such 
questions must be decided by the Court executing 
the decree and not by a separate suit. 

We accordingly set aside the lower Court’s order 
which is under appeal and direct that Court to 
cispose of the matter according to law. Respondent 
will bear appellant’s costs in this Court, Advocate’s 
fee to be three gold mohurs. 

We note for the information of the lower Court 
that respondent’s suggestion that his accounts were 
finally accepted by the Court in the administration 
proceedings seem not to be true. He certainly 
filed certain accounts, but the last of those accounts 
showed that he still had assets belonging to the 
estate in his hands and did not show that the 
estate had been finally administered. Shortly after 
those accounts were filed Ma Than Tin, who 
claimed to be adaughter of Ma Myinand as such entitled 
to a share of her estate, asked for further accounts, 
but respondent could not be found and in the end 
Ma Than Tin was referred to a regular suit. So 
faras the record of the administration proceedings 
shows, the estate has not yet been finally administered. 
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ORIGINAL CIVIL. 
Before Mr. Justice Chari, 


M. A. MAISTRY 
; v. 
ABDUL AZ1Z RAHMAN.* 


Jurisdiction of Court to entertvin a suit to vacutéu decree.obtained by fr aud 
—Nature of fraud—E ffect cf failure of plaintiff to furnish sccurity as 
ordered on his application to the firs( Court to set aside ex-parte decree 
—Razn goon Small Cause Court Act ‘Burmi A:t VII of 1920), Schedule I, 
Rule 78. : 

A Court has jurisdic iun to-vacate a decree, whether it be a conscnt decree 
an exv-parte decree, or a decree passed after contest, on account of fraud. ‘But 
the jurisciiclion must be exercised with care and reserve, the fraud alleged 
must be an extrinsic fraud such as has prev ented the paty from placing his 
case efore the Court.” 

When the plaintiff alleges that he was ‘never served. with the summons ina 
suit fled against him in the Small Cause Court of Rangoon and that tne 
signature on the copy of the summons was a forgery, he may file asuit to set 
aside the decree obtained by such fraud. But where he had already applied 
to the first Cour. to set aside the decree on the same ground andhis application 
was dismissed on account of his failure to furnish security as required by the 
Court, he cannot a-k the second Court for:an adju:lication on the same point 
as that would enable him to-evade a statutory provision, 

Janki Kuer v. Mahabir, 581, C. 317 3 Kadirvelu y. Kuppusamy, 41 Mad. 
743; K. E. Musthanv, Babu Mohendra Nath Singh, 1 Ran. 500; Kr.pa Sindhu 
v. Nandu Charan, 1 P.L 7, 206 ; Nanda Kumar v. Ran Jiban,- 41 Cal. 990; 
Ram Narain v, Toki, 5 P.L.J. 259—referred to, 

Eunoose—tor the Plaintiff. 

CuHaRI, J.--This suit is a. clear attempt: i evade i he 
provisions of Rule 78 in Schedule 1 to ‘the Rangoon 
Small Cause.Court Act; which enable the Small Cause 
Court, when an application for setting aside an ex-parte 
decree is presented, to.order the party either.to make . 
payment into Court of the decretal amount and costs 
or to furnish security for the same. 

The facts are that the plaintift in this suit was 
a defendant in Civil Regular No. 1298 of 1926 of the 
Court of Small Causes, Rangoon. An ea-parte decree 


* Civil Regular Suit No. 505 of 1926. 
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was passed against him onthe 22nd of February 1926. 
The summons in that case is alleged to have been 
tendered to and served on him fersonally and the 
name appears on the back of the copy of the summons 
tendered. The defendant denies that he ever signed 
a copy of the summons or that summons was tendered 
to him; and if his allegation is true the signature 
which appears on the back of the copy of the summons 
must be a forgery. 

On the 17th of August 1926, the plaintiff in this 
suit, as defendant in the Small Cause Court suit 
filed an application to set aside the ex-farte decree, 
He did not deposit the decretal amount into Court 
which is the usual practice of the Court. In his 
applicaticn he alleged that the did not receive the 
summons and that the signature appearing on the 
back of the copy of the summons was a forged and 
fabricated one. 

On the 14th of September 1926, the defendant 
filed an application praying that the Court would be 
pleased to direct him to furnish security for the 
decretal amount instead of depositing it into Ccurt 
in cash. On the same day, the 4th Judge of the 
Small Cause Court ordered him to file an affidavit 
of the proposed surety. This application was filed 
by a pleader and the order of the Judge is endorsed 
on the application itself. | 

On the 16th of September 1926 he filed another 
application in which he pretended to be ignorant 
of the order passed on his application to. furnish 
Security,’ stated that, as the surety was a servant of 
the-Commissioners, Port of Rangoon, hé - could not 
Stain leave to come to Court and prayed for a 
Week’s extension of time for the purposes of furnishing 
the security as the one month’s time within which 
the deposit had to be: made or security furnished 
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would expire on the 18th of September 1926. This 
application was rejected and as no deposit of the 
decretal amount and costs was made before the 18th 
of September, the application for setting aside ‘the 
ex-parte decree was dismissed on the 21st of 
September 1926. 

Having tried the Small Cause Court and having 
failed in his attempt, be very promptly, on the 18th 
of October 1926, filed a suit in this Court for setting 
aside the very same decree on account of fraud. 
The frauds alleged both in the application to set aside 
the ex-parte decree and in the suit are two : (1) that. 
the summons had not been served, that the service 
was suppressed and that the signature of the plaintiff 
in this suit was forged on the copy of the summons ; | 
and (2) that the promissory note sued on vis a 
fabricated document and that the claim in the suit 
is a false one. 

Many of the authorities on this subject are col- 
lected in the judgment of Mr. Justice Beasley in 
K. E. Musthan vy. Babu: Mohendra Nath Singh (1), 
The later rulings published in the treports after 
Mr. Justice Beasley’s judgment was delivered lay down 
no new principle but are merely applications of prin- 
ciples well established to the fact of particular cases, 
It may be taken as settled law that a decree, whether 
it be a consent decree, an ex-parte decree, or a decree 
passed after contest, is liable to be vacated on 
account of fraud. A Court has undoubtedly juris- 
diction to vacate the decree but as is pointed out 
by Sir Lawrence Jenkins in the case of Nanda Kumar 
v. Ram Jiban (2) the jurisdiction must be exercised 
with care and reserve.’ It may also be taken. as 
settled law that the fraud alleged must be an extrinsic 
fraud. The mere fact that a decree was obtained by 

(1) (1923) 1 Ran. 500, (2) (1914) 41.Cal. 990. 
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perjured testimony is no ground for setting aside that 
decree. [Kadirvelu v. Kuppusawmy (3). This is a 
Full Bench case of the Madras High Court and the 
authorities are exhaustively discussed. The reason- 
ing, which applies to the case of a decree obtained by 
perjured evidence, applies also to a decree on a false 
claim. Kripa Sindhu v. Nandu Charan (4) and Jankj 
Kuer v. Mah bir (5)|.. As is pointed out in another 
case of the Patna High Court Ram Narain v. Tooki 
(6) the fraud practised must be sucha one that asa 
result of the fraud, the defendant in the first suit 
was prevented from placing his case before the Court. 
Till such a fraud is established, the Court cannot 
investigate the question whether the original suit was 
a false one or not. Such a fraud is in this case alleged, 
that is, a fraud by which the signature of the plaintiff 
‘in this suit according to his testimony was forged 
on the copy of the summons, The Court was misled 
‘into the belief that the defendant had been duly 
served and the defendant had been prevented from 
placing his case before the Court. But this fraud, 
which must be proved at the very outset before the 
other points urged on behalf of the plaintiff in this suit 
can be considered, is the same fraud on which the 
application to the Small Cause Court to set aside the 
ex-parte decree was based. That application was not 
tried on the merits so that though it may be argued 
that it is not res judicata, still, having moved the Small 
Cause Court for the purpose of setting aside the ex-parte 
- decree on the ground that summons was not tendered 
er served on him and having been given an oppor- 
tunity of establishing his case, the plaintiff by non. 
eempliance with the condition imposed by the Small 





33 (1918) 41 Mad. 743. (5) 58 Indian Cases 317. 
{4} 1 P.L.T. 206 ; 56 Indian Cases 606. (6) 5 Patna Law Journal 259, 
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Cause Court failed to get an adjudication on that 
point in that Court. It is therefore not open to him 


to come to this Court and ask for an adjudication on 
the came point. The result of allowing the plaintiff 


to prove these facts in this case would be merely, 
to enable him to evade a statutory provision. 

For these reasons I hold that no decree ought to 
be passed in favour of the plaintiff, though the: 
defendant in the present suit ex-farte and the 
summons is alleged to have been tendered and signed 
by him. The plaintiff’s suit is therefore dismissed. 





APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr, Justice Brown, 


A, K.R.M. M. C, T, FIRM — 
Vv. 


SHAIK JOOMAN AND THE OFFICIAL 
ASSIGNEE. * 


Presidency Towns Insovency Act (III of 1919), sections 39, 103—Charges for 
offences under section 103 must be clearly laid and proved—Court's power 
and duty to refuse discharge without charges—Refusal of dicharge for 
presumed suppression of account books or non-keeping of account books, 

Held, that for a conviction of an offence under the Insolvency Act, itis 
necessary to make a charge against an insolvent and prove against him beyond . 
resonable doubt, but the Court canin a proper case absolutely refuse the 
discharge of aninsolvent notwithstanding the absence of such charge or convic- 
tion, Where there is a strong presumption that an,insolvent kept and suppressed 
his account books so as to prevent any investigation in his insolvency of how he 
dsposed of his assets, the only possible order is to refuse his discharge. Where 
an insolvent has notkept books of account in a large business, itis gross neglect 
and not much less culpable, and he ought as a rule to be refused his discharge, 

A decree in favour of the Official Assignee without security for satisfaction of 

the decree in such a case is not a proper order. 


N. M. Cowasjee—for Appellant. 
Kyaw Zan—for 1st Respondent. 


* Civil Miscellaneous Appeal No, 132 of 1926, 
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by a creditor from an order of this Court on the AKRMM. 


Original Side in exercise of its Insolvency Jurisdiction 
granting the Ist respondent his discharge an his 
consenting to a decree in favour of the Official 
Assignee for Rs. 75,000. 

The first ground urged on behalf of the appel- 
lant is that as the insolvent had committed on offence 
under section 103, clauses (a) and (b) of the Act, 
the Court had no option under section 39 (1) but to 
refuse his discharge. 

It is admitted that respondent has never been 
harged with any offence under section 103 of the 
residency Towns Insolvency Act, and the Official 
ssignee in his Report, dated the 29th May 1926, 
ates ‘‘I have no reason to believe that the insolvent 
aas- committed any act which constitutes an offence 
nder the Presidency Towns Insolvency Act, or under 

sections 421 to 424 of the Indian Penal Code in 
connection with his insolvency.’’ While we do not 
Zo so far as to say that insolvent must be convicted 
of an offence under the Insolvency Act or the Indian 
Penal Code to bring him under the first part of 
section 39 (1), we are clearly of opinion that sucha 
charge must be made against him and must be 
proved against him beyond a reasonable doubt ; and 
we do not consider that the adverse finding 
stated in the order appealed from fulfils these 
sequirements. We are accordingly of opinion that 
the learned Judge was right in holding that he hada 
discretion to treat the case under the latter part of 
section 39 (1); that is to say, to act under clauses 
{a), (b), (c) or (d). And we also consider that the 
jearned Judge's findings and comments upon the 
insolvents’s conduct are fully justified by the record, 
especially where he holds that it is incredible that 
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the insolvent could have carried on a huge building 
business without the assistance of books of account. 
A strong presumption arises that insolvent did keep 
books of accounts and suppressed them sas to prevent 
any investigation in his insolvency of how h disposed - 
of his assets. If he did so, then the only possible 
order is to refuse his discharge. But, even in the. 
very improbable case that he kept no books of account: 
of his building business, considering the magnitude of © 
the transactions into which he entered, such gross. 
neglect is not much less culpable; and it would, in 
our opinion, be a most unfortunate example for all, 
others in a like case of insolvency if a man, wh@ 
had kept no accounts of transactions running up tg 
about 14 to 15 lakhs of rupees, was. treated wi 
great leniency. ; 


It is urged that insolvent is illiterate. This, if 
our opinion, furnishes no excuse. His illiteracy, inj 
our opinion, renders it all the more necessary: that,# 
when he entered into large transactions over a period | 
of years, accurate books of account should be kept: 
of all such transactions. There are, no doubt certairy 
cases where a decree in favour of the Official Assignee~ 
as a condition of discharge may be a very proper 
order, e.g., where security for the payment of the 
amount of the decree has been furnished. No such 
security has been suggested in this case. 

Agreeing with the findings and concurring in the 
observations of the learned Judge with regard to the: 
insolvent’s conduct, we consider that the only course 
open to us is to allow the appeal, reverse the order 
appealed from, and refuse the insolvent’s discharge. 
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mortgage her lands as security if the debtor failed to pay within a 
certain time. The suit against the Ist respondent was dismissed 
on the ground of misjoinder. In execution of his decree against 
the debtor, appellant attached ceriain properties as belonging to 
his debtor. The 1st respondent and her husband the 2nd 
respondent (who was never a party to the suit) applied: for 
removal of attachment clainiing the attached properties as their 
own. The application was heard and allowed under the provi- 
sions of Order 21, Rules 58 and 61. Instead of filing a suit under 
Rule 63, appellant appealed to the High Court againstthe orderand 
contended that the explanaticn to section 47 of the Code applied to 
hiscase. Held, that wherea suitis dismissed against a person on 
the ground that he was wrongly joined as a party having no real 
concern with the suit, such a person does not remain a partyto the 
suit for the purpose of section 47 of the Civil Procedure Code. A 
more appropriate way, in case of misjoinder is to strike out the 
name of the party under Order 1, Rule 10 (2) of the Code so as to 
take him out of the operation of section 47. Held,also, thatas the 
proceedings in this case were all under Order 21, Rules 58 to 62, 
and the orderon the joint application was not and could not have 
been made inthe execution proceedings of the suit, appellant who 
had acquiesced in the adoption of the procedure could not contend 
this Rule 63 did not apply. Krishnappa v. Periaswamy, 40 Mad. 
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District Court to: nhance the c»mpensation awarded to him by the 
Collector ina land acquisition case. The District Court enhanced 
the award after an ex-parte hearing. The Collector was served 
with notices of the case as to the date of hearing and also before 
the date of judgment. The Coilector now applied to set side the 
decree underO der 9, Rule 13 of the Civil Procedure Code alleging 
in his petition (without any affidavit) that his absence from the 
case was due to his being on tour and pressure cf work. The 
Judge set aside the ev-parte decree and after hearing evidence, 
confirmed the original award of the Collector. Appellantappeaied 
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no sufficient cause for the District Court to set aside the original 
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Code. Held, that the propriety of an order setting aside an ex- 
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HEALD, J., that the Collector’s unchallenged statement, though 
not supported by evidence or affidavit, that he was prevented by 
stress of Government work from attending the Court was a 
sufficient cause for his non-attendance and that in any case as the 
District Court had accepted it as sufficient cause, it was not 
proper for the High Court to interfere on appeal with such 
decision. Held, by CuNLIFFE, J., that the District Court had no 
proper grounds or evidence before it to set aside the ew-parte 
decree and that thereforethe appeal succeeded on the preliminary 
ground. Held, on the merits of the case that the award of the 
Collector confirmed by the District Court on the rehearing of the 
case was fair and proper and therefore the appeal failed. 
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Sor appoint ment of receiver—Joint ownership and enjoyment fora 
long period—Suit for partition, Held,thatin acase where parties 
are near relatives who have lived together for many years and 
have jointly enjoyed the property as joint owners for many 
years, and now owing to differences plaintiff asks for partition 
and claims a half share of the property and it appears from the 
pleadings that the plaintiff would probably be entitled to one- 
fourth only of the property, it wasimproper to oust the defendant 
from the enjoyment of the admitted half share of the property 
by appointing a Receiver for the whole property. Poreshvath 
Murkerjz and others v. O.N, Nitta,17 Cal. 614; Ramji Ram 
v. Salig Ram, 5 1.C. 96—referred to, 
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CroaxaL Law—Readiug depositions to witnesses—Irregularity— 
Absence of failureof justicc—Magistrate formulating new charge— 
Option of accused to be tried by another Court—Privy Council 
Practice —A ppealin criminal ca e—Corie of Criminal Procedure (Act 
V of 1898), sections 90, 191,360,537. Theappellant was tried ‘by 
a District Magistrate andconvicted. At the trial the depositions of 
witnesses were read over to them while thé case otherwise pro- 
ceeded, and the depositions of some ut the witnesses were handed 
to them to read to themselves. The Code of Criminal Procedure 
provides by section 300 that the deposition of each witness should 
be read Over to him in the presence of the accusedor his pleader. 
The High Court confirmed theconviction holding that the course 
pursued was merely anirregularity within section 537 of the Code, 
and that as no failure of justice hed been occasioned that section 
saved the conViction fram being Vitiated. No objection had been 
taken atthe trial and no inaccuracy in the deprsitions was 
suggested. The Judicial Committee granted special leave to 
appeal. Held, that as there had been no actual or possible failure 
of justice the appeal failed whether the sections of the Code had 
or had not been properly applied. According to the well estab- 
lished practice of the Privy Council appeals in criminal cases are 
allowed only when it was shown that substantial and grave injustice 
had been done ; the granting of special leave does not relieve an 
appellant of showing that thatis the case. In re Dillet, (1887) 12 
App. Cas. 459, 467 and Arnold v. King-Emperor, (1914) 41 IA. 
149 ; 41 Cal. 1023—followed. Sutramania Iyer v, The King- 
Emperor, (1901) 28 I.A. 237 :25 Mad. 61—distinguislied. Held, 
further, (a) that the read'ng over of depositions to witnesses while 
the case was otherwise proceeding was not a violation of section 
360 of the Code, the object of reading over being to secure an 
accurate record from the witness of what he meant to say, not to 
enable the accused or his pleader to suggest corrections ; it was 
however better that depositions, unless merely formal, should be 
read over so that the accused or his pleader could give their 
undivided attention to the matter, (6) that the giving of depositions 
to witnesses to read to themselves wasrightly treated bythe High 
Court as an irregularity cirable under section 537 of the Code. 
Hira Lal Ghose v. Emperor, (1924) 52 Cal.159 and Dargaki v. 
Emperor, (1924) 52 Cal. 49)--disappreved. In section 537 of the 
Code the passage beginning ‘ unless such error ” qualifies each 
of the clauses which precede it. not merelv clarse (d), though itis 
so printed in Government publications. No serious defect in the 
mode cf conducting a criminal trial can be justified or cured by 
the consent of the advocate of the accused. Held, further, that 
the magistrate in formulating against the appellant, after hearing 
the evidence, a new chargein pl.:ce of one originally framed, was 
acting under clause (a), not clause (c) of section190, sub-section 
1 of the Code ; consequently section 191 did not apply, andit was 
not necessary to inform the appellant that he had a right to be 
tried by another Court. Emperor v. Chedi, (1905) 28 All. 212— 

' distinguished, Beguv. King-Emberor, (1925) 52 1.A.191, 6 Lah. 
226 ; Jyotish Chandra Mukerjee v. King-Emperor, 36 Cal. 955; 
Reg. v. Sheik Baru, 8 W.R. (Crim.) 47-- referred to. 
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amount claimed, effect thereof on appointment of Official Receiver. 
Held, that were an appeal from an order is alluwed by the Code 
of Civil Procedure, such an order is to be construed as a judgment 
within the meaning of section !3 of the Letters Patent. An 
appeal therefore lies from an arder of the Original Side appoint- 
ing areceiver. Where a party seeks dissolution of partnership 
and an:account, and the defendan! pays into Court the amount 
cluimed as his estim ited share, it would be improper to appoint 
the Official Receiver receiver of the partnership assets especially 
if such arpointment is prejudicial to the Lusiness interests of the 
defendant. A/ldul Gaffor v. The Official Assignee, 3 Ran. 605 ; 
Mengha Singh v. Sucha Singh, 3 Ran. 307—followed. 
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relief sought in both is the repavment of money lent withinterest. 
So an amendment of the plaint in which it is now alleged that the 
money was le:1t on the security of an ¢q 1itable mortgage instead 
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as such amendment did not convert the sait into a suit of another 
azrdinconsistent character. Held, that an order refusing leave 
to amend a plaint, followed by a dismissal of the suit, is a 
‘judgment ” within the meaning of Clause 13 of the Letters 
Patent, and a party can appeal against such order and need not 
appeal against the judgment and decree which become invalid, if 
the order is held to be wrong. Ma Shwe Myat v. Maung Mo 
AHnaung, L.R. 41 LA. 214 ; Sukhdeo Piasad v. Luchman Singh, 24 
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LIMITATION ACT,SECTION 14, ANALOGOUS PHRASEOLOGY OF, AND OF 
ORDER 7, RULE 10 OF THE CIVIL PROCEDURE CODE 


LimiTaTIon Act (IX or 1903), ScHELULE I, ARTICLES 142, 144— 
Adverse title—On sale by one co-heir of the join: properly. time runs 
against all the co-heirs. Held, that an alienating co-heir is an 
agent o! the other co-heirs and his act in selling the joint property 
is one adverse to the interests of all the co-hei.s. Time runs from 
the date of such sale and not when the heirs flea s: it for partition 
in which the right to the land is challenged. MaSan Hla Me 
and onev. Ma Tun Me and one, 3 B.L.J. 105; Maung Tun and 
five v. Ma Taw, P.J.L.B. 132- approved, 
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PRESIDENCY Towns INSOLVENCY ACT (III oF 1909), SECTION 52— 
“ Trust” property, whut it includes—Goods entrusted for sale 
whether trust propert y—Money realised by sale or on account of 
ansurance whether it vests in the Official Assignee. Held, that the 
word ‘' trust’? as used in section 52 of the Presidency Towns 
Insolvency Act is not confined to express trusts but includes all 
kind of proyerty held by aninsolvent in a nduciary character. 
Goods entrusted to a person for sale as commission agent do not 
pass on his inso'vency to the Official Assignee but remain the 
property of the owner ; but if the agent has sold the goods and 
realised the money. such money is not trust money and it goes to 
the Official Assignee. When atrader gives goods toa commission 
agent he looks for payment not from the actual sale proceeds of 
the goods entrusted but to the general credit of the commission 
agent. If the goods are insured by they agent and the insurance 
money is received by the agent, itis in the same category as the 
sale proceeds. Where the insurance money has become due only 
after the agent has become insulvent and has died the insurance 
money vest in the Cfficial Assignee, and the owner of goods has 
no exclusive claim on it. Re Hailleti’s Estate, Knatchbrll v. 
Hallett, 13 Ch.D. 696. William’sBankiuptcy Practice (13 edition) 
pages 217, 229, 230—referred to. 
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so worded that it cannot have the effect of a transfer of a right to 


PAGE 


101 


93- 


101. 


73: 
53. 


99 
99 


70- 


INDEX. 


enjoy property and therefore it would not be a “ lease ’within the 
meaning of section 105 cf the Transfer of Property Act, but if the 
document contains an undertaking to occupy, or an agreement to 
lease for over a year from the date of ifs exec.ition it falls within 
the definition of a “lease” contained in section 2 (7) of the 
Registration Act, and as such requires registration under section 
17 (1) (d@ of the said Act ; and without such registration itis 
inadmissible in evidence by reason of section 40 (e) of the Act in 
respect of. any transaction affecting immoveable property. 
Ram Coomar Singh v. Keshori Thakurani, 9 Cal. 68; UTha 
Nyo v. Maing Kyaw Tha and one, 3 Ran. 379—referred 
lo. Kaki Subbanadi v. Muthu Rangayya, 32 Mad. 532— 
diss nted from, 


MAuncG Ba SEIN v. MAunG Htoon SHWE ane eon 


‘“ SUFFICIENT CAUSE ” FOR ABSENCE FROM COURT ON DATE FIXED IN 


THE CASE OF GOVERNMENT OFFICER oe vee see 


SUIT OR PROCEEDING. WHEN CONTENTIOUS FOR A LIS PENDENS 
TRANSFER OF PROPERTY ACT (IV oF 1882),sEcTION 552—Lis pendens, 


doct rine of — ‘Suit or proceesing ” when can be said to be actively 
prosecuted —Effect of transfer during interval between return of 
praint f.r presentation in proper Court and its actual presenta- 
tion in that Court—Analogous phraseology of scction 14, Limita- 
tion Act (XV of 1877) and of O:der 7, Rule 10 of the Civil 
Procedure Code (Act V of 1908). Held, that where the subject- 
matter of the suit is land and the valuation which the plaintiff puts 
on the land is disputed and where the proper valuation is after 
inquiry found to be beyond the pecuniary limits of the Court in. 
which the plaint was presented, so that the plaint is returned for 
presentation in another Court, and where further the plaint is 
so presented without undue delay, a transfer made in the interval 
b:tween the return of the plaintand its p esentation to the 
proper Court is a transfer which is prohibited by section 52 of 
the Transfer of Property Act. The wording of section 14 of the 
Limitation Act and of Order 7, Rule 10 of the Civil Procedure 
Code shows that a suit remains a suit though a Court cannot 
entertain it for want of jurisdiction and has toreturn the plaint 
to be presented to the Court in which “the suit” should have been 
instituted. Sitaramaswami v. Lakshmi Narasimha, 41 Mad. 
510 ; Tangor v. Jaladhar, 14 C.W.N. 322—referred to, 


Ma THAN v. MaunG Ba GYAN ies ave we 


PAGE. 


80 
101 


10% 


Vou. VJ RANGOON SERIES. 


PRIVY COUNCIL. 


ABDUL RAHMAN ...  ... Appellant 
oe v. . 
THE KING-EMPERO ... Respondent. 


(On Appeal from the High Court at Rangoon.) 


Criminal Law—Reading depositions to witnesses—Irrégularity— Absence of 
failure of justice—Magistrate formulating new charge—Option of accused 
to be tricd by another Court--Privy Council Practice-—Appeal in crimina] 
case—Code of Criminal Procedure (Act V of 1898), sections 190, 191, 360, 
537, 

The appellant was tried by a District Magistrateand convicted. Atthe trial 
the depositions of witnesses were read over to them while the cise otherwise 
proceeded, and the depositions of some of the witnesses were handed to them 
to read to themselves. The Code of Criminal Procudure provides by section 
360 that the deposition of each witness sho:ld be read over to him in the 
presence of the accused or his pleader. The High Court confirmed the con- 
viction holding that the course pursed was merely anirregularity within section 
537 of the Code, and that as no failure of justice had been occasioned that 
section saved the conviction from being vitiated. No objection had been taken 
at the trial and ro inaccuracy in the depositions was suggested. The Judicial 
Committee granted special leave to appeai. 

Held, that as there had been no rctual or possible failure of justice the 
appeal failed whether the sections of the Code had or had not been properly 
applied. According to the well established practice of the Privy Councilappeals 
in criminal cases are allowed only when it was shown that substantial and 
grave injustice had been done; the granting of special leave does iot relieve 
an appellant of showing that that is the case. 

In re Dillet, (1887) 12 App. Cas. 459, 467 and Arnold v, King-Eim peror, 
(1914) 41 1.4, 149 ; 41 Cal 1023—followed, 

Subramania Iyer v. The King Emperor, (1901) 23 1 A. 257; 25 Mad. 61— 

distinguished, z 

Held, further, (a) that the reading over of depositions to witnesses while 
the case was otherwise proceeding was not a violation of section 360 of the 
Code, the object of reading over being to secure an accurate record from the 
witness of what he m2ant to say, not to enable the accused or his pleader to 
suggest corrections ; it was however better that depositions, u:less merely 
formal, should be read over so that the accused or his pleader could give their 
undivided attention to the matter, (6) that the giving of depositions, to witnesses 
to read to themselves was rightly treated by the High Court as an irregularity 
curable under section 537 of the Code. 

Hira Lal Ghose v. Emperor, (1924) 52 Cal. 159 and Dargahi vy, Ei peror 
(1924) 52 Cal. 499—disupproved. , 
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In sestion 537 of the Code the passage beginning ‘‘unless such error” 
qualifies each of the clauses which precede it, not merely clause (d), though it 
is so printed in Government publications. 

Na serious defect in the mode of conducting a criminal trialcan be justified 
or cured by the consent of the advocate of the accused. : 

Held, further, that the Magistrate in formulating against the appellant, after 
hearing the evidence, a new Charge in place of one originally framed, was 
acting under clause (a!, not clause (c), of section 190, sub-section 1 of the Code; 
consequently section 191 did not apply, and it was not necessary to inform the 
appellant that he had a right to be tried by another Court. 

Emperor v. Chedi, (1905) 28 All, 212—distinguished. 

Begu v. King-Emperor, (1925) 52 1.A. 191 ;6 Lah. 226 ; Jyotish Chandra 
Mukerjec v. King-Emperor, 36 Cal, 955; Reg. v. Sheik Bazu, 8 W.R. (Crim.} 
47—re ferred to, 


Judgment of the High Court affirmed. 


Appeal (No. 58 of 1926) by special leave froma 
judgment of the High Court at Rangoon (August 27, 
1925) affirming the conviction of the appellant by 
the District Magistrate at Rangoon. 

By the sanction of the Governor in Council a com- 
plaint was filed against the appellant charging kim 
under section 1208 of the Indian Penal Code, with con- 
spiring with one Mani Iyer, alternatively under sections 
466 add 109 with abetment of forgery. The case was 
transferred to the District Magistrate at Rangoon who, 
after hearing the evidence for the prosecution, in substi- 
tution for the charge under section 120B, formulated a 
charge under sections 466 and 109, anda charge under 
sections 460 and 116 of the Indian Penal Code. The 
charges so formulated and the facts giving rise to them 
appear from the judgment of the Judicial Committee. 
The appellant was convicted on both charges and was 
sentenced to two years’ rigorous imprisonment on the 
first charge only. 

The appellant appealed to the High Court on the 
grounds, among others, (1) that under section 191 
of the Code of Criminal Procedure the Magistrate 
should have informed him that he was entitled to be 
tried by another Court, (2) that the provisions of 
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section 360 of the Code as to reading over the deposi- 
tions to the witnesses had not been observed. 

The High Court confirmed the conviction on the 
first charge, but reduced the sentence to nine months’ 
rigorous imprisonment. 

The learned Judges (Maung Ba and Doyle, JJ.) 
affirmed the conviction upon the facts. With regard 
to the objections. above referred to they held (1) 
that section 191 of the Code of Criminal Procedure 
did not apply as the Magistrate had acted under section 
190, sub-section({)(a@', having power under section 235 
to formulate a fresh charge; (2) that although there 
had been a violation of section 360 as to the reading 
of the depositions, that was an irregularity which under 
section 537 did not vitiate the trial, since no failure of 
justice had been occasioned, and no objection had been 
taken at the trial. Nga Hla U v. Emperor (1) and 
Sanji Mohideen v. King-Emperor (2) were followed. — 

The Judicial Committee granted special leave to 
appeal to His Majesty in Council. 

Sir John Simon, K.C., K. N. Chaudhuri and 
Frampton for tive Appellant. The Magistrate having 
framed a new charge should have informed the 
appellant that he had the right to be tried by another 
Court; he was required to do so by section 191 of 
the Code of Criminal Procedure. The omission was 
not a mere irregularity, but vitiated the trial : Entpcror 
v. Chedi (3). Itis true that no sentence was imposed 
on the new charge, but the conviction may have led 
to an increased sentence on the other conviction. 
Further, the provisions of section 360 as to the reading 
of depositions were seriously departed from. The 
procedure laid down by the section is obligatory, and 


(1) (1925) 3 Ran. 139, (2) (1925) 4 Pai, 488, 
(3) (1905) 28 All, 212, 
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1926 a departure from it is not curable under section 537 : 

heen Hira Lal Ghose v. Emperor (1), Dargahi v. Emperor 

v, (2). In Jyotish Chandra Mukerjee v. Emperor (3) the 

nue depositions were read, not merely handed to the 

EMPEROR. witnesses toread to themselves. The object ofsection 

360 is to secure a uniform and equitable adminis- 

tration of the criminal law ; it is not relevant to 

consider whether in this particular case injustice 

resulted from the serious violation of its provisions. 

If section 360 is not complied with in the case of a 

witness he would not be chargeable with perjury. 

The violation of the mandatory previsions of section 

360 entitles the appellant to succeed on this appeal, 

on the principle followed in Subramania Iyer v. 
King-Emperor (4). . 

The procedure laid down in the Code cannot be 

varied by consent or waiver: Reg. v. Cockshutt (5), 

Hossein Buksh v. Empress (6), Henderson’s Criminal 

Code, edition 1910, page 1100. The appellant having 

obtained special leave to appeal, itis not now necessary 

for him to show that grave injustice has been done ; it 

is sufficient to establish that the High Court wrongly 

confirmed the conviction. . 

Their Lordships did not require to hear Counsel 

for the Crown as to the objection under section 191, 

Dunne, K.C. and Kenworthy Brown for the Crown. 

It has not been shown that grave, or indeed any, 

injustice has been done; consequently the appeal 

must fail under the practice of the Board laid down 

in In re Dillet (7) and since consistently followed. 

A misapplication of Indian legislative provisions does 

not by itself bring a case within the rule : Umra v. 








————__ 


(1) (1924) 52 Cal, 159. (4) (19011 L.R, 28 L.A, 257 ; 25 Mad. 61. 


(2) (1924) 52 Cal. 499, (5) (1898) 1 Q.B. 582, 
(3) (1909) 36 Cal, 955, (6) (1880) 6 Cal, 96. 


(7) (1887)12 App. Cas. 459, 467. 
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- King-Emberor (1). The grant of special leave does — 1926 
not relieve the appellant of the onus of showing that _Aspu 


ie mien P RAHMAN 
substantial and grave injustice has been done : Arnold v. 
v. King-Emperor (2). The case of Subramanialyerv. gine. 


King-Eimperor (3) is distinguishable. There a course E™Peror. 
had been taken which was expressly prohibited by 

the Code, and the error was so fundamental that it 
amounted to a denial of justice. But in any case 

the High Court rightly treated the departure from 

section 360 as being curable under section 537. No 

doubt there might be a violation of the Code so vital 

that it is not curable under that section, but that 

was not this case. 

Sir John Simon, K.C., replied. 


The judgment of their Lordships was delivered by— 


LorD PHILLIMORE.—This appeal whichis presented ?° 1+ 
by special leave, arises in the following circumstances. 
One Mani Iyer presented an insolvency petiticn in the 
High Court of Rangoon against the firm of D. K. Cassim 
& Sons, alleging that the firm had allowed the 
attachment of certain immovable properties to remain 
undischarged for over three weeks and had thereby 
committed an act of insolvency, 

On hearing of the petition it appeared that the 
erders for the attachment had been made on the 
19th and 21st November 1923, but that the date of 
execution was the 27th, and that within three weeks 
of the 27th, though not within three weeks of the 
19th, the attachment had been discharged, and there- 
fore, there was no act of insolvency. 

It appeared, however, that in order to support the 
petition, the dates of execution of the warrants had 


(1) (1924) L.R.52 IA. 121 : 6 Lah, 45. 
(2) (1914) L.R. 41 1A. 149 341 Cal. 1023. 
(3) (1901) L.R. 28 IA. 257 : 25 Mad. 61. 
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been altered from the 27th to the 20th and 21st, 
respectively. 

This being so, the Judge dismissed the petition and 
reported the case with a view to criminal proceedings, 
and proceedings were taken against Mani Iyer and 


_ against the present appellant Abdul Rahman, who was 


alleged to have abetted the forgery in order to injure 
or ruin trade rivals. 

After some mistaken steps (1), the matter finally 
came before the District Magistrate at Rangoon. He, 
after taking evidence, formulated two charges against 
each of the accused. The first was to the effect that 
each of them acting jointly with the other, instigated 
some person unknown to forge false dates and serial 
numbers on the warrants ; andthe second was that they 
attempted to procure the head process server to 
alter the dates on the register so as to make them 
correspond with the forged dates on the warrant. 

Upon these two charges the District Magistrate 
convicted both the accused ; and upon the first charge 
he passed sentence on each of two years’ rigorous 
imprisonment, In respect of the second charge he 
passed no sentence. 

Both the accused appealed from these convictions 
and sentences to the High Court which affirmed the 
convictions, but reduced the sentences to rigorous 
imprisonment for nine months. From this conviction 
and sentence Abdul Rahman has now obtained special 
leave to appeal to His Majesty in Council. 

One objection which is taken on behalf of the 
appellant can be disposed of shortly. It takes the form 
of an attack upon the conviction on the second charge, 
it being urged by counsel that though no sentence 
was passed in respect of this conviction, the Judges 
may have taken it into account in estimating the 

(1) See 3 Ran. 95, 


VoL. Vj RANGOON SERIES. 


quantum of sentence to be passed on the first con- 
viction. 

Inasmuch as the sentence passed in respect of the 
first conviction was one which the conviction by itself 
would warrant, their Lordships desire themselves to 
be understood as not expressing any opinion as to the 
propriety of such a point being taken on an appeal 
to this Board. It is now well established that this 
Board only recommends His Majesty to exercise his 
jurisdiction in appeals in criminal cases upon certain 
very restricted grounds. But with this reservation 
their Lordships will deal with the point as it has been 
raised, and they are of opinion that it is not a good 
one. 

It arises upon sections 190 and 191 of the Code of 
Criminal Procedure, which provide as follows :— 

“190. (1) Except as hereinafter provided, any Presidency 
Magistrate, District Magistrate or Subdivisional Magistrate, and 
any other Magistrate specially empowered in this behalf, may 
take cognizance of any offence— 

(a) upon receiving a complaint of facts which constitute such 

offence ; 

(6) upon a report in writing of such facts made by any police- 
officer ; 

(c) upon information received from any person other than a 
police-officer, or upon his own knowledge or suspicion 
that such offence has been committed- 

“191. When a Magistrate takes congnizance of an offence 
under sub-section (1), clause (c), of the preceding section, the 
accused shall, before any evidence is taken, be informed that he 
is entitled to have the case tried by another Court, and if the 
accused, or any of the accused, if there be more than one, objects 
to being tried by such Magistrate, the case shall, instead of being 
tried by such Magistrate, be committed to the Court of Session 
or transferred to another Magistrate.” 

The complaint is that the Magistrate did not inform 
the accused that he was entitled to have the case 


tried by another Court, and for this purpose reliance 
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is placed upon the case of Chedi (2), where a 
magistrate when trying the owners of certain licensed 
premises on a charge of refusing to admit the police, 
acquitted the employers and forthwith proceeded to try 
and convict the servant without giving him an oppor- 
tunity of electing to be tried by another magistrate. 

But in that case the magistrate was proceeding 
under Clause (c) whereas in this case he was proceed- 
ing under Clause (a), It was not a case in which, 
while trying one person, the magistrate finds occasion 
to formulate a charge against someone else, but a case 
in which he was taking cognizance of an offence after 
receiving a complaint of the facts which constitued the 
offence. He formulated this second charge as he for- 
mulated the first in consequence of the one complaint. 

In this connection Begu’s case (3) is not without 
importance. . 

The second point and the one mainly relied upon 
on behalf of the accused can be best stated in his 
favour by setting out the material parts of an affidavit 
sworn on his behalf by his clerk Narayan which was 
produced to the Court of Appeal. He deposes that he 
was present on all the dates on which witnesses were 
examined before the District Magistrate, Rangoon, 

“that the orocecdure adopted by the Magistrate in the said. 
trial in relation to the reading over of the depositions to the - 
witnesses, who did not know English, was to hand over 
the depositions to the interpreter, who read over and inter- 
preted the same to the witnesses, and that while such reading 
over and interpretation was going on, the learned District 

Magistrate went on recording the depositicns of other 

witnesses ’’; 

“that in the case of English-speaking witnesses who gave 
their depositions in English, their depositicns were handed 
over to them to read and the said witnesses read the deposi- 


yy, 


tions to themselves silently ”’; 





(2) (1905) 28 All. 212. (3) (1923) 521.4. 191: 6 Lah. 226, 
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“that in the case cf some witnesses who were examined 
in Burmese and could read English, namcly, Po Shin, Head 
Clerk, Ba Kyaw, the Copyist, and Shwe Hitun, the Process. 
Server, the depositions were handed to them and they read 
their depositions to themselves silently ’’; 

“that the in none of those instances where the witnesses 
read over their depositions to themselves silently, the deposi- 
tions as recorded were read over and explained to the 
accused ”’; ’ 

“that even in the case of Burmese depositions the state- 
ments of witnesses were in no time read over and explained 
to the accused ’’; and 

“that his master does not know Burmese.” 

The procedure is regulated by the following sections 
of the Code of Criminal Procedure. 

“ Section 3€0., (1) As the evidence of each witness taken under 
section 356 or section 357 is completed it shali be read over to 
him in the presence of the accused if in attendance, or of his 
pleader if he appears by pleader, and shall, if necessary, be 
corrected, 

‘““(2) If the witness denies the correctness of any part of the 
evidence when the same is read oyer to him the Magistrate or 
Sessions Judge may instead of correcting the evidence make a 
memorandum thereon of the objection made to it by the witress 
and shall add such remarks as he thinks necessary. 

3) Ifthe evidence is taken down ina language different from 
. that in which it has been given, and the witness does not under- 
stand the language in which it has been taken down, the evidence 
so taken down shall be interpreted in the language in which it was 
given or in a language which he understands. 

“Section 361. ‘1) Whenever any evidence is given in a 

langage not understood by the accused and he is present in per- 
son, it shall be interpreted to him in open Court in a language 
understood by him. 

“*(2) If he appears by pleader and the evidence is given in 2 
language other than the language cf the Court and not understood 
by the pleader it shall be interpreted to such pleader in that 
language.”’ 

The point having been raised by this affidavit and 
the additional grounds of appeal on behalf of the 
accused, the High Court required a report from the 


the District Magistrate, and it appeared that the course 
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taken was adopted in order to save time and to 
meet that the wishes of the Counsel for the accused. 

Their Lordships have thought it right that this 
should be stated in exoneration of the District 
Magistrate, and because in applying section 537 of the 
existing Code of Criminal Procedure, the Court is 
directed to have regard to the question whether the 
objection could and should have been raised at an 
earlier stage in thy proceedings, but they wish it to be 
understood that no serious defect in the mode of con- 
ducting a criminal trial can be justified or cured by the 
consent of the advocate of the accused. . 

Now with regard to the objections taken in this 
affidavit, they are two: the first being that the 
depositions were read over while other stages of the 
case were proceeding, so that the accused and his 
advocate could not attend to the reading over, being 
occupied with listening to the further evidence that 
was being given, and indeed, that they were not so 
loudly read that the accused or his advocate could 
hear them, and thesecond objection being that in some 
cases the depositions were not read out to the witnesses 
at all, they being left to read them to themselves. 

What is more remarkable about this affidavit than 
its averments are its omissions. 

It does not aver, and as has been shown it could 
not aver, that any objection was taken by the accused 
or his advocate tothe course pursued. It does notaver 
that the accused suffered any prejudice or that there 
was any correction of the evidence which any witness 
would have made, or which the accused or his advocate 
might with propriety have suggested, if all the deposi- 
tions had been read out Joud to the witnesses and to 
the accused and, where necessary, translated. 

_ It does not suggest that there was any actual or 
possible failure of justice by reason of the course 
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pursued, and this being the case, it would be 
contrary to the rule according to which this Board 
proceeds, if their Lordships were to entertain this 
appeal. 

~ It has, indeed, been submitted by Counsel that in- 
asmuch as special leave to appeal has been granted, 
the ordinary rules limiting the exercise of this juris- 
diction ceased to apply. But this is not so. 

The case of Arnold v. The King-Emperor (4) was 
a case where specialleave had been given and where, 
notwithstanding such leave, their Lordships adopted 
and repeated the language of Lord Watson in in re 
Dillet (5) which was as follows :— 

‘* The rule has been repeatedly laid down, and has been in. 
variably followed, that Her Majesty will not review or interfere 
with the course cf criminal proceedings, unless it is shown that by 
a disregard of the forms of legal process, or by some violation 
of the principles of natural justice,or otherwise, substantial and 
grave injustice has been clone.”’ 

These considerations really dispose of the appeal. 
Inasmuch, however, as questions have been raised 
as to the propriety of the course pursued at the trial, 
the duty of Indian Courts of Appeal in criminal matters 
and the effect of sections 535 537 of the Code of 
Criminal Procedure upon which there has been some 
difference of opinion in India, their Lordships think 
it desirable for the guidance of the Courts that they 
should pronounce their opinion upon these points. 

With regard to one objection made on behalf of 
the accused, a careful study of the sections will show 
that the object of reading over the desposition is to 
obtain an accurate record from the witnesses of what 
he really means to say, and to give him an oppor- 
tunity of correcting the words which the Magistrate or 





(4) (1914) 41 1A. 149 ; 41 Cal, 1023. 
(5) (1887) 12 App. Cas. 459, 467, 
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his clerk has taken down. It is not to enable the 
accused or his advocate to suggest corrections. 

The distinction between section 360 and section 
361 is very marked. Under the latter section, if 
evidence is given in a language not understood by the 
accused or his pleader, it is to be interpreted into their 
language, while under the former section when it is 
read over, it is to be interpreted to the witness in his 
own language, but there is no provision for its being 
interpreted to the accusej. Thus if the depositions 
are taken down in English, and the language of 
the accused is Hindi, and the language of a witness 
is Burmese (as in the present case) the depositions 
will have to be taken by getting the witness’ answers 
in Burmese, having them interpreted to the court so 
that they may be taken down in English, and further 
interpreted to the accused so that he may under- 
stand them in Hindi. When, however, the deposition 
comes to be read over, as it will bein English, it will 
be interpreted to the witness in Burmese, but not to 
the accused in Hindi ; and if the accused knew neither 
English nor Burmese, he will be none the wiser. 

No doubt the evidence has to be read over in the 
presence of the accused or of his pleader. He is 
entitled to be sure that it has been read over, and that 
the witness has had an opportunity of correcting the 
written word. But he is not necessarily entitled to 
the opportunity of suggesting corrections. Their 
Lordships are of opinion that upon the strict construc- 
tion of the sections of the Code there was no violation 
of their provisions inthe course taken with respect to 
those witnesses whose depositions were read over to 
them as already described. 

At the same time, their Lordships cannot but see 
that it would be a better course if depositions other 
than mere formal ones were read over so that the 
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accused or his pleader could hear them and give their 
undivided attention to them. Care would, of course, 
have to be taken that no suggestion should be conveyed 
to a witness in the form of acorrection which would 
make him alter his evidence, bit there might be 
obvious slips to which, under proper safeguard, 
attention might be called by the accused or his 
pleader. Still it should be remembered that the pri- 
mary object is to fix the witness and to enable him to 
protect himself against any inaccuracy in the words 
taken down from his lips. 

The second objection is more serious. Section 
360 says that the deposition is to be read over to the 
witness. This provision isnot complied with in terms 
by giving the witness an opportunity of reading it over 
to himself. He may. dosoinaslovenly and imperfect 
manner, He maynot easily decipher the handwriting. 
He may not feel the responsibility in the same way 
that he would if it were read over to him. No doubt 
there are cases in which it would be more likely that 
accuracy would be obtained if the witness read over 
the deposition to himself,as for instance, if the pro- 
nunciation of the magistrate or of the interpreter in 
alanguage not his own, was difficult to follow, or if 
a witness was partially deaf. But it is dangerous in 
cases of criminal law to accept equivalents, and 
except in cases where reading over to the witness 
would be absurd, as, for example, with a stone deaf 
person, the provision should be complied with. The 
course adopted in this case seems to be that which was 
condemned in the case of Jyotish Chandra Mukerjee (6). 

Then arises the further question whether non- 
compliance in this respect should vitiate a trial, and in 
this connection their Lordships have to consider the 


(6} (1909) 36 Cal. 955. 
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provisions of sections 535 and 537 of the Code of 
Criminal Procedure, which are as follows :— 


“535. (1) No finding or sentence pronounced or passed _ shalt 
be deemed invalid merely on the ground that no charge was 
framed, unless, in the opinion cf the court of appeal or revision, 
a failure of justice has in fact been occasioned thereby. 

** (2) If the Court of appeal or revision thinks that a failure 
of justice has been cccasioned by an omission to frame a charge 
it shall order that a charge be framed and that the trial be re- 
commenced from the point immediately after the framing of the 


charge. 
“$37. Subject to the provisions hereinbefore contained, no 


finding, sentence or order passed by a Court of competent juris- 
diction shall be reversed or altered under Chapter XXVII or on 
appeal or revision on account— 

(a) of any error, omission or irregularity in the complaint, 
summons, warrant, charge, proclamation, order, judgment 
or other proceedings before or ciuring trial, or in any 
inquiry or other proceedings under this Code ; or 
* * * oe Ps 

(c) of the omission to revise any list ot jurors or assesso1's in. 
accordance with section 324; or 

(d) of any misdirection in any charge to a jury, 
unless such error, omission, irregularity, or misdirection has ir 
fact occasioned a failure of justice.” 

“ Explanation.—in determining whether any errcr, omission or 
irregularity in any proceeding under this Ccde has occasioned a 
failure of justice, the Court shall have regard to the fact whether 
the objection couid and shculd have been raised at an earlier 
stage in the proceedings.” 

he passage beginning “unless such error” does 
not qualify (d) only but also the other letters of the 


alphabet. 

The legislation on this matter is of long standing. 
Their Lordships have referred to sections 426 and 
439 of the Code of 1861; sections 283 and 297 of 
the Code of 1872 ; and sections 535 and 537 in the 
Codes of 1882 and 1898. 

The variations are not important, the chief thing 


to note being that a rather trivial illustration which. 
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appeared in the Code of 1882 has disappeared from 
the present Code. 

There have been a number of decisions in India 
upon these enabling or curing sections, but the only 
impOrtant one which came before this Board is the 
case of Subramania Iyer (7). There the trial of a man 
on charges of extortion in which 41 criminal acts 
extending over a period of two years were brought 
against him in contravention of a section of the Code 
which provides that a man can only be tried for 
three offences and those committed within a period 
of 12 months, was held bad, and the conviction 
was quashed because the provisions of section 537 
of the then Criminal Procedure Code, did not cure it, 

The distinction betyreen that case and the present 
is fairly obvious, The procedure adopted was one 
which the Code positively prohibited, and it was 
possible that it might have worked actual injustice 
to the accused. 

The other authorities which have been brought 
to their Lordships’ notice, are decisions of the High 
Court in India. There is Emperor v. Chedi (2) already 
quoied, on which their Lordships cffer no comment, 
and several decisions in Calcutta. One of the earliest 
is the case of Reg. v. Sheik Bazu (8) in 1867 where it 
was held by a Full Bench of the High Court og 
Calcutta that there had been an error in the action of 
the Magistrate in sending up joint charges against 
persons who took part in the riot on opposite sides, 
but that inasmuch as the accused lad had a fair 
irial notwithstanding, the conviction should not be 
set aside. 

A more apposite case is that of Jyotish Chandra 
Mutkeriee v. Emperor (6) decided in 1909 already cited, 





— 


(7) 11901) 28 I,A. 257 ; 25 Mad. 61. (8) (1867) 8 W.R. (Crim.) 47, 
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The error in that case seems to have been the same 
as the error in the present case ; but Jenkins, C.]., 
delivering the judgment of the Court, said that they 
were able to hold that in the special circumstances 
the omission was not fatal. 

On behalf of the appellant, reliance was placed 
upon two later decisions of the High Court of Calcutta, 
both in the year 1924. 

In the first case, that of Hira Lal Ghose v. Emperor 
(9) with regard to five depositions, it did not appear 
positively that they had been read over to the wit- — 
nesses, and the matter was left as one of inference ; 
two others had not signed their depositions, and the 
Court held that these irregularities could not be cured. 
It will be observed that the irregularity or omission 
in that case was graver than the irregularity in the 
case now under appeal, because in the present case, 
all the witnesses sigped their depositions as having 
either had them read over, or having read them over 
themselves. But even so their Lordships cannot 
accept the reasoning in that case, and they are of 
opinion that though it is regrettable that such an 
irregularity should creep in, and though it might be 
taken into account with other elements (if such there 
were) of objection to the satisfactory character of a 
trial—it would not by itself be ground sufficient for 
quashing a conviction. 

If, indeed, it were shown that the omission did 
lead or even with probability might have led to some 
material error in the depositions not being checked, 
the case would be otherwise. 

The second case before the same judges (that of 
Dargahi v. Emperor) (10) follows on the same lines, and 
the only further comment to be made upon it, is that it 


(9) (1925) 52 Cal. 159. (10) (1925) 52 Cal. 499, 
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was somewhat doubtful whether any error in fact had _—1926 
been committed, and that the learned judges would asput 
rather seem to have neglected to use all the means eet 
which they might have used to enquire into the See 
correctness of the facts alleged in, objection to the Empzror 
conviction. 
' To sum up, in the view which their Lordships take 
of the several sections of the Code of Criminal Pro- 
cedure, the bare fact of such an omission. or irregularity 
as occurred in the case under appeal, unaccompanied 
by any probable suggestion of any failure of justice 
having been thereby occasioned, is not enough to 
warrant the quashing of a conviction, which on their 
Lordships’ view, may be supported by the curative provi- 
sions of sections 535 and 537. Their Lordships will 
humbly advise His ee that this appeal should 
be dismissed. 

Solicitors for ee :—Waterhouse & Co. 

Solicitor for Crown :—The Solicitor, India Office. 





20 


1926 


’ Dec. -22, 


= 


INDIAN LAW*REPORTS. [VoL 


-. APPELLATE CIVIL. 
_ Before Mr, Justice Heald, and i. Just ice Cunliffe. 


MAI BU 
v. 
MAI OH GYI. * 


Civit rroceaure Code (Act V of 1908), Order 40, Rule 1—Grounds for 
appoint ment of veceiver—Joint ownersht pand enjoyment for a long period : 
—Suit for partition. 

Held, that in acase where parties are near relatives who havelived together - 
for many years and have jointly enjoyed the property as joint owners. for 
many years, and now owing to differences plaintiff asks for partition and claims 
a half share of the property and it appears: from the pleadings that the 
plaintiff would probably be entitled to one-fourth only of. the property, it was 
improper to oust'the defendant from the enjoyment of the admitted half share. -of 


. the. property by appointing a Receiver for the whole property. 


Poreshnath Mur kerji and others v, O. N. Nitta,,17. Cal. 614; Ramji Ramv. 
Salig Ram, 5 1.C, 96—referred to. 


Chatterjee and Ganguli—for Appellant. 
E Maung'(1)—for Respondent. 


CUNLIFFE, J.—The point in this appeal is a very 
short one. It turns on the question whether the 
learned Judge in the Court below exercised his 
judicial discretion correctly in appointing a receiver 
to certain property. 

The appellant and the respondent to the appeal 
are two old ladies who have lived together for many 
years. They are the joint owners of the remainder of 
the estate belonging to the late U Waik Gale and 
his wife Ma Kyu. The estate consists, it is said, of 
both immoveable and moveable properties. In the 
end, however, the two old ladies quarrelled. The 
result of this quarrel was that Mai Oh Gyi brought 
an action against her friend Mai Bu in which she 
claimed (1) a declaration that she was entitled to a 


* Civil Miscellaneous Appeal No, 98 of 1926 against the order of the 
District Court of Minbu in Civil Miscellaneous No. 2 of 1925. 


* 
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half share of the joint property ; (2) an account of the 
dealings in the joint property ; and (3), mesne profits. 
She also applied for an order appointing a Receiver for 
the wholg property, as she alleged that the income 
had been wasted and was likely to go on being wasted 
by extravagance in household expenses and over- 
subscription to charities to the detriment of herself. 
The: learned Judge made an order appointing a 
receiver. During the course of his.order he made 
use of these words: ‘There is no authority to 
show that.ina case like the present the Court can- 
not appoint a receiver, although the Court is required 
to proceed with extreme caution where the defend- 
‘ant is in possession of the property in suit.” 

_ There may be no authority to show that the Court 
cannot appoint a receiver in these circumstances, but 
I have’ been unable to find any authority in similar 
‘circumstances that it is in the habit of so doing. 
‘The appropriate order relating to such appointment 
an the Code of Civil Procedure is Order 40. That 
order is widely drawn in that it lays down that the 
appointment of a Reciver may take place when it 
‘appears to the Court to be just and convenient. 

There have been cases where a Receiver has 
‘been appointed in suits for partition (see the -cases 
-of Ramji Ram v. Salig Ram (1) and also in the case 
of Poreshnath Mukerji and others vy. Omerto Nauth 
Nitta (2). But the facts. of neither of these two 
cases, in both of which the appointment of the 
Receiver was at the commencement of the dispute 
soon after the cause of action had arisen, approximate 
m any way to the circumstances of the present case, 
In considering whether it was just and convenient, 
I do not think that the learned Judge considered 


(1) 5 Indian Cases 96. (2) (1890) 17 Cal. 614. 
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fully the effect of what be was doing. Both the 
parties have over a very long time, as has been 
stated, been enjoying for their maintenance the joint 
income derived from the disputed property. The 
grounds of the application to appoint the Receiver 
were very unconvincing, at the conduct of which 


-complaint was made had been going on for a long 


period without protest and probably with the actual. 
approval of the respondent. I cannot think that ‘an 
appointment in such circumstances is justified in any « 
way under Order 40, Rule 1, and therefore this 
appeal succeeds and the appointment of the Receiver 


_ is cancelled. 


HEALD, J.—I agree that in a case where the parties — 


-are sisters-in-law who have lived together for many 


years and are still living together, wheré they are 
admittedly joint owners of property which they have 
enjoyed jointly for many years, where the dispute 
which has now arisen between them is as to the 
shares to which they are entitled in that property, 
and where on the statements made in the’ plaint 
itself it seems probable that the plaintiff's claim that 
she is entitled to half of the property is untenable 
and that she is actually entitled to only one-fourth, 
it was improper to oust the defendant from the 
enjoyment of her admitted half share of the property» | 
by appointing a Receiver forthe whole property, and 
I concur in setting aside the order directing that a 
Receiver be appointed. Respondent will pay appellant’s 
costs in the appeal, Advocate’s fees to be three gold 
mohurs. 
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Before Mr. Justice Chari. 


IN THE MATTER OF SYED KAZIM, DECEASED, | 
INSOLVENT.* 


Presidency Towns Rusia Act (III of 1909), section 52—“ Trust” propert's 


what it includes— Goods entrus'ed for sale whether. trust ‘ property—Money 


realised by sale or on account of insurance, whether it'vests inthe Official | 


Assignee. : 


Held, that the word “trust” as used in section 52 of an ‘Presidency Towne’ 


{nsolvency Act is ‘not vonfined to express trusts. but includes all kinds of 
property held by an insolvent in a fiduciary character. Goods entrusted to a 
person for sale as commission agent do not pass on his insolvency to the Official 
Assignee but remain the property of the owner ; but if the agent has sold the 
goods-and realised the money, such money is not trust money and it goesito the 
Official Assignee. When a trader gives goods to a commission agent he looks 


for payment not from the actual sale proceeds of the goods entrusted but to the. 


general credit of the commission agent. If the goods are insured by the agent 
and the insurance money is received by the agent, it is in the same category as 
the sale proceeds. Where the insurance money has become due only after the 
agent has become insolvent and has ‘died, the insurance money vests in the 
Official Assignee; and the owner of goods has no exclusive claim on it. 

Re Halleit’s Estate, Knatchbull v. Hallett, 13 Ch.D. 696, Williams’ 
Bankruptcy Practice (13th edition), pages 217, 229, 230—referred to. 


_Dhar—for Claimant. - 
Young—for Creditors. 


CuaARI, J.—In this insoteene ‘case » the estate of 
one Syed Kazim, deceased, is being administered in 
Insolvency under sections 108 and 109 of the 
Presidency Towns Insolvency Act. Syed Kazim was 
in his lifetime carrying on business as trader and 
commisssion agent. His godown was burnt ‘down 
and, after the fire, Syed Kazim who was in financiaj 
difficulties committed suicide. The contents of the 
godown were insured against fire in two companies 
and one of the Insurance Companies, viz., the Java 
Sea and Fire Insurance Company, paid Rs. 5,721 to 
the Official Assignee. Maung Po Hnyin filed an 
application claiming that Rs. 10,206-8 out of the moneys 


* Insolvency Case No. 249 of 1923. 
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already recovered and which may be recovered from 
the Insurance Companies should be paid to him. 
His case is that he purchased 1,700 bags of gram 
which he’ efitrusted to the decedsed for coriiitission 
sale. This gram was stored in the godown which 
was burnt. The claimant in:his’evidence says “ Syed 
Kazim was acting aS cortimnission’ agent. for’. many 
traders. I donot know whether other traders, used: 
to send him gram for sale on commission’ Maung 
Po Hnyin’ claims ‘that there’ were 1,700 bays of gram 
in the godown . all’ f! which belonged to him. As. 
however, he establis hed” his claim only in respect of 
1,396 bags, there must have beeri at least “another 
304 bags in the godown at the time of the fire — 
which belotigéd to Syed Kazim or sore orie other 
fhan the claimant. The claimant also alleges that 
he paid to Syed Kazim Rs: 150 as premium for 
insuring his good’s in the sum of Rs, 20,000 with 
the Java Sea and. Fire Insurance Company. The claim 
was enquired into by the Official Assignee who was. 
directed tomakeareport. He madeareporton thé 27th 
of April 1926 in which he held that it had been proved 
satisfactorily that 1,396 bags of gram belonging to the 
claimant .were as a matter of fact in the godown at 
the time it was burnt. He. also held that the clair 
in respect. of 304. bags of grain alleged to have been 
purchased from, the de eased Syéd Kazim himself was 
not established ‘and hé disallowed that part. of the 
claim. The Official’ “Assignee’s conclusion was that 
Rs. 4,697-£5 represented money received in ‘respect of 
the gram of. the. claimant. Nofice of this report was. 
issued to the credifors who had tendered proof of 
their debts and a further enquiry was held. in which 
they were given an. opportunity of rebutting the 
claimant’s case. The Official Assigneé made a second 
report in which he adheféd to fié Conclusions come 
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to it the first report. These reports are before me 


for consideration; and I have to pass-final orderson the 
claim. On. behalf of the claimant it- has been urged 
that the whole of! the amount paid by the Java Sea 
aad Fire Insurance Company should be: paid to the 
claimant since: that company: paid on‘ the basis that 
1,000 bags of gram. were in the godown and’ Maung 
Po. Hnyin had: satisfactorily established that he had 


mioré than 1,000: bags of grath in the godown. On 


behalf of the opposing creditors it has been urged 
that there is no satisfactory eviderice that bags of 
gram belonging to the claimant! were in the godown 
and that therefore the finding of the Official Assignee 
on facts should: not be upheld, that as a matter of 


law as the goods:were: in the:possession and disposition: 


of the deceased: they vested iri the Official: Assignee 
arid: further that: the right to recover the amount of 


the policy, which is: a chose in action, had vested 


in: the Official Assignee: and: the claimant was there- 
fore not entitled to: any preferential payment: 

The advocate: for the claimant gave the Court no 
help. Besides repeating before me his contention 
that the grag being the claimant’s, he was entitled 
to the money; he placed no.arguments'before the Court 
‘touching the reali difficulties in the case with the 
result that I had! to consider the law and look up the 
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authorities ‘myself, a procedure to which I am now © 
getting ‘well accustomed, but which does. not reflect’ 


great credit on thé standard of advocacy in. this Court. 
_.QOn the finding of fact I am im agreement with 
the Official Assignee. The claimant has produced 
réceipts given by persons from: whom he bought the 
gram. He.has: also produced two pefsons employed 
by Syed Kazim: who deposed to the fact. Thus 
there is satisfactory evidence in support of the finding 
arrived at by the Official Assignee. I therefore hold 
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that at the time of the fire there’ was in Syed. 
Kazim’s godown 1,396 bags of gram belonging to the 
claimant. In his application Maung Po Hnyin claims 
a lien on the sum of money in the hands of the. 
Official Assignee. This shows a total misconception 
of. the law since there is no question of any lien. - 
The money, if it is payable to the claimant at all, 

is sO payable by virtue of the provisions Of section 
52 of the Presidency Towns Insolvency Act which 
provides that property held by the insolvent on trust: 
for any other person does not pass to the Official. 
Assignee. The word “ trust’, as used in this section, 
is not confined to express: trusts but includes all: 
kinds of property held by the insolvent in a fiduciary: 
character (1). As a commission agent, Syed Kazim: 
was holding. the ‘bags of gram in trust for the: 
claimant and if the goods had remained as goods 
there can be no doubt that the property in those 
goods cannot pass to the Official ‘Assignee and the. 
claimant would have been entitled to remove them. 
It has also’ been held that where property held in 
trust has been converted into money the owner of 
the. property is ¢ntitled to follow the money and if 
therefore a. person .occupying a fiduciary character 
paid the money into his account at the bankers the 
person on whose behalf he holds the money: can 
follow it and have a charge for the sum in the 
bankers’ hands. [Re Hallett’s Estate, Knatchbull v- 
Hallett] (2). .But to enable a trader whose goods 
have been sold by the agent to follow the money 
there ‘must have been an obligation on the agent to 
keep the money separately without mixing it with 
his. own (see the remarks of Thesiger, L.J., in the 
case of Re Hallett’s Estate at page 72a). it has 








(1) Williams’ Bankruptcy Practice (13th edition), page 217. 
: (2) 13 Ch.D. 696. 
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accordingly been held in England that in the case 
of factors (i.e. commission agents), on the bankruptcy 
of the factor the money arising from the sale of 
goods belonging to a merchant who had entrusted 
them to the factor and which money the factor had 
mixed with his own, passes to the trustee in 
bankruptcy though if the goods had remained as 
goods the property.in the goods will not pass to the 
trustee in bankruptcy. This is not an anomaly of 
the law as may at first sight appear, but is the 
logical result of the position of trader and commis- 
sion agent. When a trader gives goods to the 
commission agent he looks for payment not from the 
actual. sale proceeds of the goods entrusted but to 


the general credit of the commission agent. ‘“' Accord- 


ing to the ordinary course of business between 
merchants and factors the former voluntarily become 
the creditors of their factors in respect of the moneys 
so received whereby the moneys, although the proceeds 
of goods received, lose their trust character” (3). It 
remains to see whether this reasoning applies to the 
present case. The goods disappeared when the fire 
took place. Some part of it was salved and sold and 
so far as the moneys received for the salved goods are 
concerned the English rulings are directly applicable. 
In my opinion the same principle is also applicable 
in respect of that part of the goods lost by fire. 
‘The goods which bore the character of trust property 
had disappeared. When goods are insured and the 
insurance money is received by , the agent it can 
hardly be said that the goods were converted into 
money but even if it was, that money must at the: 
least be in the same category as money received 
iby him on..the sale of the goods. The -goods in: 


{3} Williams’ Bankruptcy Practice, pages 229 and 230and the cases therein 
‘cited. j ; 
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the godown were insured by Syed Kazim in two 
companies for large.ariounts atid the instrrance rust 
therefore have been interided to cover all the goods: 
in the godown including those of the claimant. If 
Syed Kazim had received the full’ arhount of the 
policies he would have received' the money in: respect: 
of the goods of the claimant intermixed’ with: mibneys’ 
belonging to hiniself arid others. On’ the rulings the 
claimant would not be in a position to follow the 
mioriey; ever off the assumption that’ the goods had! 
been converted into a portion of the  insurarice: 
money. The insurance money would thereforé have 
vested in the Official’ Assignee. In this case, however,.. 
Syed’ Kazim never did receive any money from the 
Insurance Corfipanies: At the time of his déath, he 
had. only a chosé in action, i.e., a right to recover: 
the moneys‘from the Insurance Company. It would: 
be straining language to say that! the goods’ of the: 
claimant were converted’ first irito a portiom of a 
chose:in action with the character of trust’ impressed: 
oft it and later into the money realised’ from the 
Insurance Company, so as to prevent it from veésting: 
in’ the Official’ Assignee. I’ theréforé Kold' that the 
chose’ iti action vested’ im the Official’ Assignee’ for: 
the bénefit of thé general’ body of creditors: The: 
result would’ have been: the same if Syed’ Kazim had: 
received the motiey atid paid it to his bank or kept: 
it in his box. It thus follows that whatever the: 
rights of the claimant as am ordinaty creditor mitty be;. 
hé is not entitled, or the authorities, to preferential 
payment of this money. It now remains fo consider 
whether the fact alleged by the cladiwyant that he 
paid the premium for the policy has been proved. 
arid whether it makes any difference in thé legal: 
position, , The evidénce on this point is merely that: 
of the claimant himself supported by an employee: 
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of Syed Kazim. Maurig Po Hnyin admits that he 
took no receipt for this money, that the policy was 
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not assigned to Maung Po Hnyin. The reason given 
by him for insuring the goods at Rs. 20,000, whereas 
they were actually worth a little more than 
Rs. 10,000, is not satisfactory. The presumption is 
that Syed Kaziti‘insured all the goods in his gsdown 
iricluding that of the claimant arid the insurance 
policy was taken out in the name of Syed. Kazim 
himself so as to ensure for the betiefit of Syed’ Kazim 
himself and’ of all the traders who had goods in his 
godown, even assuming that the money for the pay- 
rient of thé prériiuni was advanced by the claimant. 
In the view I have above taken, it is unnecessary to 
decide the point raiséd by the advocate for the 


Opposing creditor's that the property vests in the Official 


Assignee by virtue of section 52,:sub-section- (2) (c) of 
the Presidency Towns Insolvericy Act. Even if the 
doctrine of “ reputed ownerships” be held to apply in 
cases were the estate of a decéased person is’ being 
administered in insolvency, it has rio application’ in 
the present. case where the deceased was. possessed 
of only a chose int action, which, not beitig a debt 
due or growing dué to the deceased in the course 
of his trade, is, by the first: proviso to section 52 of 
the Act, exertipted' from the operation of the doctrine 
at’ ‘cemeeses ownership ”. 

For thé réaSonis abode given I hold that the 
chose in action and the insurance money later paid 
to the Official Assignee, have vested in the Official 
Assignee and that the claimarit is neither entitled to 
to a lien on the money nor entitled to receive payment 
of thatamount on the ground that it is money held 
in trust for him. His. application .for the: pape 
of the monéy is theréfore dismissed. 
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APPELLATE CIVIL. 
Before Mr. Justice Heald, and Mr. Justice Cunliffe. 


M. S. MAHOMED 
v. ; 2 
THE COLLECTOR OF TOUNGOO.* 


Civil Procedure Code(Act V of 1998},sectzons 99, 105 (1), Order9, Rile 13— 
Whether order setting aside an ex-parte decree can te questioned 1n an 
appeal against the subsequent decree in the sae suit—Whether order 
must affect the decision of case “ on its merit s’—" Sufficient cause” for 
absencein case of a Government servant. 

At the instance of the appellant a reference was made to the District Court 
to enhance the Compensation awarded to him by the Collector in a land’ 
acquisition case, The District Court enhanced the award after an ex-farte 
hearing, The Collector was served wit 1 notices of the case as to the date of 
hearing and also before the date of judgment. The Collector now applied to 
set aside the decree under Order 9, Rule 13 of the Civil: Procedure Code 
alleging in his petition (without any affidavit) that his absence from the case 
was due to his being on tour and pressure of work. The Judge set aside the 
ex-parte decree.and after hearing evidence confirmed the original award cf the 
Collector, Appellant appealed to the High Court on the award and also 
contended that there was ‘no sufficient cause for the District Court to set aside 
the original ex-parte decree and relied on section 105 (1) cf the Civil Procedure 
Code. Respondent contended that no appeal lay against the ex-parte decree 
and relied‘an section 99 of the Code. ; 

Held, that: the propriety of an order setting aside an ex-parte dectes 
can be questioned in an appeal against the subsequent decree in the same suits 
on the ground that the improper making of such an order involved an errors 
defect; or irregularity in an order affecting the decision of the case. Sections 
99 and 105 (Z) are not mutually destructive, and there is no need to read into 
section 105 the additional words “on the mcrits e, 

Heid, by HEALD, J., that the Collector’s unchallenged statement, thovgh 
not supported by evidence or affidavit, that he was prevented by stress of 
Government work from at “.ding the Court was a sufficient cause for his non- 
attendance and that in ans case as the District Court had accepted it as 
sufficient cause, it was not proper for the High Court to-interfere on appeal 
with such decision, 

Held, by CUNLIFFE, J., that the District Court had no proper ecoude or 
evidence before it to set aside the ex-parte decree and that therefore the appeal 
succeeded on the preliminary ground. 

Held, on the merits of the case that the award of the Collector confirmed 
by the District Court on the rehearing of the case was fair and proper and 
therefore the appeal failed. 


* Civil First Appeal No. 225 of 1925 against’ the judgment of the 
District Court of Toungoo-in Civil Miscellaneous No, 151 of 1924. 
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Ajnudhia Parshad v. Iman Ud Din 71 1.C. 587; Gopala Chetti vy. Sublt.r, 26 
Mad. 604 ; Nand Ram v. Bhopul Singh, 34 All. 592—referred to. 
Sunder Singh v. Nigharva, 6 Lak.94; Tasaddug Husain v. Hayat-un- 
Nissa, 25 All. 280— dissented from. 
A.B. Banerjee—for Appellant. 
Ormiston—for Respondent. 


HEALD, J.—By Revenue (Land Acquisition) Depart- 
ment Notification No. 18, dated the 6th February 1924 
the Local Government declared that certain lands, 
including lands belonging to the present appellant, 
M.S. Mahomed were required for a public purpose, 
and directed the Subdivisional Officer, Pyu, as 
Collector under the Land Acquisition Act, to take 
order for the acquisition of the land. 

The Collector awarded Rs. 4,746-8-0 to appellai 
. for his land and appellant accepted. that amount under 
, protest and asked for a reference to the Court. 

The Collector made the reference and on the 11th 
of March 1925 the Court issued notice to him 
informing nim that the case would be heard on the 
20th of March. That notice was served on the 17th 
of March. On the 20th of March the Collector 
was not represented and the hearing was adjourned 
to the 24th of March. On that date the Court 
examined appellant’s witnesses and reserved orders, 
At the same time the Judge of the District Court 
wrote to the Deputy Commissioner, to whom the 
Collector as Subdivisional Officer was subordinate, 
pointing out that the Collector had failed to enter an 
appearance and that the case has been heard ex-parte. 
His intention in writing this letter was clearly to give 
the Collector an opportunity of applying to be heard 
before judgment was delivered. Onthe 20th of April 
the Judge issued notice that judgment would be 
delivered on the 21st, and he delivered judgment on 
the latter date, nearly a month after the ea-parte hearing, 
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. The Collector took no action until the 18th of 
May when he filed an application that the ex-parte 
decree should ‘be set aside under the provisions of 
Order 9, Rule 13. He admitted receipt of the notice, 
but said that he received it while he was out on tour 
and that he was unable to attend the Court on the 
date fixed through press-of work. He also said 
that, not having a copy of the Land Acquisition 
Manual with him, he overlooked the provisions of 
Direction 48 of that Manual. He said further that 
when he received a communication from the Deputy 
Commissioner, presumably as a result of the Judge’s 
letter to that officer, it was arranged that the Akunwun, 
that is the head of the Deputy Commissioner’s 
Revenue Office, should appear before the Court, but 
the Akunwun, for some:reason which does not appear, 
took no action. The Collector, who, it may be noted, 
was the successor in office of the Collector who 
made the award, said that an advocate had actually 
been instructed by the Burma Railways, for whom 
the land was being acquired, and that it was all 
along the intention of the Burma Railways to contest 
the case, and he asked that the ex-parte decree might 
be set aside. No affidavit accompanied this applica- 


tion, and the only causes shown for the Collector’s 


failure to enter an appearance were his being 
on tour when the notice was received and press of 


_ work. 


On the Collector’s application the Judge set aside 


_ the ex-parte decree, which had awarded appellant 


Rs, 7,714-10-0 instead of Rs. 4,868-6-0, and after 
hearing evidence, confirmed the Collector’s original 
award. 

Appellant appeals and one of his grounds of 
appeal is that the Judge was not entitled to set aside 
the ev-parte decree because he had before him no 
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evidence ,that there was sufficient cause for the non- 
‘ appearance of the Collector. . 
. Respondent’s learned advocate replies that no 
appeal lies against an order setting aside an ex-parte 
decree, and that the propriety of such an order can- 
not be questioned in an appeal against the decree 
subsequently made in the case. .In support of this 
view he refers us to the proVisions of section 99 of 
the Code, which says that no decree shall be 
reversed or substantially varied in appeal on account 
of any error, defect, or irregularity in any proceedings 
in the suit not affecting the merits of the case. 
_ Appellant.on the other hand refers us to section 105 
which says.that where a decree is appealed from, any 
-error, defect, or irregularity in any order, affecting 
the decision of the case, may be set forth asa ground 
of objection in the memorandum of appeal. 

Section 105 deals primarily with appeals from 
orders, and the meaning of the provision cited is 
‘that although no appeal may lie from a particular 
order as an order, nevertheless the propriety of that 
order may be questioned in an appeal from the decree 
in the suit in which the order was made if it 
affects the decision of the case. An order refusing 
to set aside an ex-parte decree is appealable as an 
order under Order 43, Rule 1 (d), but an order setting 
aside such a decree is not appealable either as an 
order or as a decree. But if an order setting 
-aside an ea#-parte decree is one of the orders 
contemplated by the latter part of section 105 (1) 
then it may be questioned in an appeal from the 
final decree in. the suit and if it is found to have 
been wrongly made, it would seem to follow that 
that finding would warrant the setting aside of the 
subsequent decree and the restoration of the ex-parte 
decree which was wrongly set aside. Section 99 
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1927 seems to have been intended to deal with errors, 


M.S. defects or irregularities of procedure, such «rors, 

MAHOMED defects or irregularities being presumably eiusdem 

 Contneror Zeneris with misjoinder of parties or causes of action, 

oF TouNGoo. which do not affect the merits of the case, and if the | 

Hat, J. alleged error, defect or irregularity of an order 

setting aside an ex-parte decree affects the decision 
of the case it would not fall within the purview of 
that section. i. 

We have been referred to certain rulings in which 
the provisions of section 105 have been considered, 

In the case of Nand Ram v. Bhopal Singh (1), 
cited by appellant, the question was whether or not 
the Court ought to interfere in revision with an ~ 
order setting aside an ex-tarte decree and one of the 
the learned Judges said that ‘“The remedy of the 
applicant was to attack the order in appeal from 
the decree . .'. « «»« » under section 105, Code 
of Civil Procedure.” Z 

On the other hand there is an earlier decision of 
a Bench of the same High Court in the case of 
Tasadug Husain y. Hayed-tii-Nissa (2) in which it was. 
said ‘Section 588 (which for the purposes of this 
case may be regarded as corresponding to Order 43, 
Rule 1) of the Code of Civil Procedure, whilst allow- 
ing an appeal from an order under section 108 
(now Order 9, Rule 13) refusing to set aside an 
ex-parte decree, does not allow an appeal from an 
order setting aside an ex-parte decree. From this 
we infer that it was the intention -of the Legislature 
that an order setting aside an ex-parte decree shall 
be final. The learned advocate for the appellant 
referred to section 591 (now 105) of the Code, 
which provides that if any decree be appealed 





(1) (1912) 34 All. £62, (2) (1903) 25 *11. 280. 
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against, any error, defect or irregularity in any order 
not otherwise appealable, affecting the decision of the 
case may be set forth as a ground of objection in the 
memorandum of appeal. We agree with the rulings in 
€kiniamony Dassi v. Roghoonath Sahoo (3) and Golab 
Kunwar v. Thakur Das (4), and hold that the words 
“affecting the decision of the case” must mean 
affecting the decision of the case on its merits, and 
that consequently an order setting aside an ex-parle 
_ decree does not come within the purview of the 
section.” 

In the case of Gofala Chetti v. Subbier (5) where 
an ex-parte decree had heen passed against two 
defendants and had been set aside as against both 
on the application of one of them, and the plain- 
tiff in appealing against the final decree in the 
suit claimed. that the decree ought not to have been 
set aside as against the defendant who had not 
applied to have it set aside, a Bench of the High 
Court at Madras accepted the contention that as 
no appeal lay against the order setting aside the 
ex-farte. decree, it was open to the appellant in 
appealing against the final decree in the case to 
object to such order as contrary to law, and said that 
_as in their opinion in the circumstances of the case 
the decree passed ev-parte against the first defendant, 
that is the defendant who has not applied to have 
the decree set aside, ought not to have been set 
aside, they restored the original decree so far as it 
directed the first defendant to pay the amount decreed. 
In a recent case, Sundar Singh v. Nighaiva (6); 

a Bench of the Lahore High Court took the contrary 
anew. In that case the trial Court first decreed the 
plaintifi’s claim ex-farte. The defendants applied to 


3} (4895) 22 Cal. 981. (5) (1923) 26 Mad. 604. 
#4} (1902) 24 All. 464, (6) (1925) 6 Lah, 94, 
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have the decree set aside and the Court set it aside 
and ultimately dismissed the plaintiff’s suit. That 
dismissal was confirmed on appeal but a second appeal. 
was filed in the High Court. That appeal was heard. 
by a single Judge of the Court who held that the 
order setting aside the ex-parte decree could not be 
questioned because, even if the order restoring the 
case to a hearing was erroneous, the error was not 
one affecting the decision of the case within the 
meaning of the section 105 of the Civil Procedure 
Code. A further appeal was then filed under the 
Letters Patent, and the Bench before whom that appeal 
was heard said “It will be observed that an order 
refusing to set aside an ex-parte decree is appealable 
under Order 43, Rule 1 (d), but no appeal is granted 
from an order accepting an application tO set aside 
an ex-parte decree, and we cannot think it was the 
intention of the Legislature that an erroneous order 
accepting an application to set aside the ex-farte 
decree should be assailable in appeal except in 
so far as it affected the decision of the case on the 
merits. The reason for the discrimination between 


an unsuccessful and a successful application is obvious, 


for an unsuccessful application precludes a thorough 
exploration cf the merits of the case whereas a 
successsfu] application enables the points in litigation 
to be decided on the merits, the ideal goal of 
all litigation.” 

On the other hand in an equally recent case of . 
the same High Court Ajudhia Parshad v. Imam . 
Ud Din (7) another Bench seems to have held that 
an order under Rule 9 (2) of Order 22 of the Code, 
which provides for the setting aside of an order of 
abatement. or dismissal if it is proved that the party 





(7) 71 Indian Cases 587, 
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in default was prevented by any sufficient cause 1927 


ene 


from continuing the suit, is an order affecting the M.S. 


ae ; . MAHOMED 
decision of the case within the meaning of section 105 v. 
THE 
of the Code. Soraeerot 


In this state of the authorities, it seems clear that oF TouNsoo. 
we must decide for ourselves whether in our opinion Heatp, J. 
-the making of an order setting aside an ex-parte 
decree in a case, where there was nothing before 
the Court except the mere application of the party, 
to satisfy it that that party was prevented by any 
sufficient cause from appearing, is or is not an error, 
defect or irregularity in an order affecting the decision 
of the case. 

I am unable to avoid the conclusion that it is such 
an error defect or irregularity, since it results in 
the setting aside of the actual decision in the case, 
and I find it difficult to read into section 105 the 
additional words ‘‘on the merits”? which the learned 
Judges who decided in the contrary sense seem to 
have read into it. 

I would therefore hold that the propriety of an 
order setting aside an ev-parte decree can be questioned 
in an appeal against the subsequent decree in the 
same suit, on the ground that the improper making 
of such an order involves an error, defect or 
irregularity in or an order affecting the decision of 
the case. 

The question then arises whether or not the 
order was in fact improperly made. The Collector 
stated expressly in his application that he ‘ was 
unable to attend Court on the date fixed through 
press of work.’’? Appellant filed a written objection 
in which he said that “the petition does not dis- 
close any resonable cause or a shred of excuse 
for re-opening the matter.” He did not traverse 
the Coilector’s statement of fact and in effect he 
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said that the fact stated was not “sufficient cause” 
for setting aside the decree. He did not complain 
of the absence of an affidavit, and there is no 
suggestion in the Judge’s order setting aside the 
decree that appellant or his advocate suggested at 
that time that an affidavit was necessary. The 
question raised seems to have been whether or not 
press of work was “sufficient cause ” for the Colléctor’s 
failure to appear, and the Judge held that it was, 
It must be admitted that proof of the facts alleged 
in support of applications to set aside ewx-parie 
decrees is ordinarily given either by oral testimony 
or by affidavit. In this case there was neither oral 
evidence nor an affidavit and the question before us 
thus narrows itself down to this. ‘Is the bare 
statement of the applicant sufficient to satisfy the 
Court that the applicant was prevented by sufficient 
cause from appearing, in a case where the material 
statement of fact made in the applicant’s application 
is not traversed by the opposite party and where 
the applicant is known to the Court to be the 
Collector and a responsible officer of Government?’ 
I am of opinion that in such a case the mere state- 
ment is sufficient. The matter to which I attach 
importance is that the Collector’s statement of fact 
was not denied. The reason why it was not denied 
was doubtless that the Collector was a person of 
whom it could not reasonably be suggested that 
his statement of fact was untrue, and if appellant 
accepted it as true and argued merely that the fact 
stated was not sufficient cause, I see no reason why 
the Court also should not accept it as true. 

I am therefore of opinion that in the circum- 
stances of this case the Judge was entitled tc accept 
the Collecior’s statement that he was prevented by 
press of work from attending the Court as proof of 
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sufficient cause within the meaning of Order 9, 
Rule 13, and I would add that, if he was not so 
entitled, the error, defect or irregularity in his 
procedure in accepting the Collector’s statement made 
in an application instead of in an affidavit, although 
it may not be an error, defect or irregularity which 
comes within the absolute bar of section 99, would 
mot in my opinion be an error, defect or irregularity 
of procedure which in the circumstances of the 
case would warrant our interfering in appeal with 
the Judge’s decision on the question whether or 
mot there was sufficient cause for the Collector’s 
failure to appear. 

I would therefore disallow the first ground of 
appeal. 

As the appeal has so far been heard only on the 
questions of law raised on the first ground of appeal 
a further hearing on the other grounds will be 
mecessary. 


CuNLIFFE, J.—In this appeal a preliminary point 
of law arises. 

The appellant was the owner of land in the 
Toungoo District. The respondent is the Collector 
of Toungoo. The appellant’s land was compulsorily 
acquired by Government. Compensation was awarded. 
A reference was put forward by the appellant to the 
District Judge to enhance the said compensation. 
The District Judge altered the award of the Collector 
from Rs. 4,868-6-0 to Rs. 7,714-10-0. He did 
so at an ex-parte hearing. He recorded in his 
judgment that there was no appearance either on 
the part of the Collector or the Burma Railways 
Company, Limited, although the Collector was duly 
served with notice. Subsequently, the learned Judge 
set aside his ex-parte decree on the application of 
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the Collector and after that at a third sitting heard 
evidence put forward by the Collector and restored 
the original award. 

This is an appeal from the decision to restore 
the award confirmed by the learned Judge and it is 
argued that on this appeal upon the merits an 
appeal also lies against the setting aside of the 
ex-parte decree and the decision to re-hear, 

Order 9, Rule 13 deals with the setting aside of 
an ex-parte decree. The rule in question states that 
the Court may do so if it is satisfied that the 
summons was not duly served or that the applicant | 
was prevented by any sufficient cause from appearing 
when the suit was called on for hearing. It has 
already been noted that the summons was duly 
served. There was no evidence before the learned 
Judge either bv oral testimony or affidavit to show 
that the Collector was prevented by any, much less 
sufficient cause from appearing to support the award 
at the the first hearing. 

The question to be decided is whether we are 
competent to hear an appeal against the decision to 
re-hear and to set aside the ewx-parfe award in a 
general appeal upon the merits. Section 99 of the 
Civil Procedure Code runs as follows :—‘‘No decree 
shall be reversed or substantially varied, nor shall 
any case be remanded, in appeal on account of any 
misjoinder of parties. or causes of action or any 
error, defect or irregularity in any proceedings in 
the suit, not affecting the merits of the case or the 
jurisdiction ‘of the Court.” And section 105, sub- 
section (1) runs:—‘Save as otherwise expressly 
provided, no appeal shall lie from any order made 
by a Court in the exercise of its original or appel- 
late jurisdiction; but, where a decree is appealed 
from, any error, defect or irregularity in any order, 
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affecting the decision of the case, may be set forth 
as a ground of objection in the memorandum of 
appeal.” 

It is manifestly impcssible that these two sections 
should be considered as mutually destructive. Rather, 
in my view, should section 105 be looked on as being 
supplementary to section 99. 

There appears, however, to be a considerable con- 
flict of judicial opinion as to the exact interpretation 
of section 105 when applied to an appeal against an 
order setting aside an ex-parte decree under Order 9, 
Rule 13. It is admitted without demur that such an 
appeal is contemplated by the section, but certain 
High Courts, Allahabad and Calcutta for instance, 
have considered that an appeal of this kind should only 
be entertained when the order setting aside the ex- 
farte decree affects the decision of the case ‘‘on-its 
merits.” On the other hand, the High Court of 
Madras does not consider that such a limitation is 
intended by this section. The reasons which apparently 
actuated the view which limited the power of appeal 
are on the grounds of public policy. For example, in 
the case of Sunder Singh v. Nighaiva and another (1), 
Le Rossignol, J., said that unless the limited view was 
taken it precluded a thorough exposition of the merits 
of the case which was the ideal goal of all litigation. 

I am unable to appreciate this interpretation. It 
necessitates the importation of words into a section of 
a statute by implication which to my mind is always 
dangerous. I can see no reason why if a Judge in the 
Court below has acted unjudicially in setting aside an 
ex-farte decree and has wrongly applied Order 9, 
Rule 13 this Court has not the power to reverse his 
decision. There seems to be an idea that quite apart 


(1) (1925) 6 Lahore 94, 


91 


1927 


M.S. 
MAHOMED 
Vv 
THE 
COLLECTOR 
OF TOUNGOO, 


CUNLIFFE, J. 








92 


1927 


—_— 


M.S. 
MANOMED 
v. 
THE 
COLEECTOR 
OF,TOUNGOO, 


— 


CUNLIFFE, J. 


INDIAN LAW REPORTS. _[ VoL. V 


from the provisions of Order 9, Rule 13 there is an 
inherent right in any Court to set aside an ex-parte 
decree. In my view, that is not so, but even if there 
was an inherent right, I am perfectly sure that no 
Court is justified in exercising aninherent right without 
proper grounds or proper evidence. In the appeal 
before us as I have stated earlier in my judgment, there 
was no material whatever before the learned Judge to 
take the course that he did under Order 9, Rule 13. 
In my view we have a right and a statutory right to 
deal with this question under section 105. In the 
circumstances, I think this appeal succeeds on the 
preliminary point raised and the order of the learned 
Judge restoring the case on the application of the 
Collector by means of setting aside his former ex-parte 
decree should be reversed. The appeal, therefore 
succeeds and there must be judgment for the appellant 
with costs. 

[The appeal was further proceeded with on the 
merits of the case. On the evidence their Lordships 
held that the Collector’s award, confirmed by the 
District Court at the rehearing of the case was fair and . 
proper and the evidence of the appellant for a higher 
value was entirely unconvincing. It was only evidence 
of offers which were alleged to berefused—a common- 
place of land acquisition cases. None would want to 
buy such a large area of 16 acres to build a mill on 
paddy land which had no frontage on any road or 
creek and was cut off from the railway by a consider- 
able area of paddy land belonging to other owners, 
The appeal was accordingly dismissed. | 
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Before Mr. Justice Doyle. 


MAUNG TUN U AND FOUR 
v. 
MAUNG TUN AUNG AnD oOnE.* 


Li:nitation Act (1X o0* 1908), Schedule I, Articles 142, 144—~Adverse title— 
On sale by one co-heir of the joint property, time runs against all the 
co heirs. 


Held, that an alienating co-hei: is an agent of the other co-heirs and his act 
in Selling the joint property is one adverse to the interests of all the co-heirs. 
“Time runs from the date of such salz and not when ;the heirs file a suit for 
partition in which the right to the lard is challenged. 


Ma San Hla Me and one y.Ma Tun Me and one, 3 B.L.J.105; Maung 
Tun and five v. Ma Taw, P.J,U.B. 132—approved. 


Dutt—for Appellants, 
Kale—for Respondents. 


Plaintiffs-appellants and Maung Tun Aung the {ist 
respondent were joint owners of certain undivided 
ancestral property. With the consent of the co-heirs 
Tun Aung was in possession of the property and 
managed it on behalf of all. By two registered 
instruments executed in 1892 and in 1910 respectively 
he sold the lands to Ma Ngwe U (the 2nd respond- 
ent) and her husband Maung Saw. The co-heirs did 
nothing to assert their rights till 1920 when they 
brought a suit for partition. In 1924 they instituted 
two suits against Tun Maung and Ma Ngwe U in the 
Subdivisional Court of Myingyan claiming the 
alienated lands as part of their ancestral undivided 
property and for possession of their respective shares. 
The Subdivisional Court and the District Court both 
held the suits to be time-barred. Appellants appealed 
to the High Court. 


* Civil Second Appzal ,No. 594 of 1925 fagainst the judgment of the 
District Court of Myingyan in Civil Appeal No. 11 of 1923. 
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Doyie,J.—It is not disputed that the land in 
dispute was alienated by sale by Tun Aung co-heir 
of the appellants to Ma Ngwe U and Maung Saw more 
than twelve years before suit was brought. It is how- 
ever argued that time began to run against the 
appellants only in 1920 when suit for partition was 
brought and the right to the land was challenged in 
the suit. This view is inconsistent with Ifaung Tun 
and five v, Maung Taw (1) read with Ma San Hla Me 
and one v. Ma Tun Me and one (2) with which I 
agree, The alienating co-heir. must be held to be an 
agent for the other co-heirs and his act in selling was 
one adverse to the interests of all. The suit is not in 
reality brought against him but against the vendee 
and time would therefore run from the date of the 
sale. The appeal stands dismissed with costs. 


nn ll RT 


(1) (1895) P.J.L.B, 132. (2) (1924) 3 B.L.J. 105 
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Before Mr Justice Otter. 


MAUNG BA SEIN AND ONE 
v. 
- MAUNG HTOON SHWE.* 


Registration Act (XVI of 1908), sections 2 (7), 17 (1) (d), 4) (e)—Transfer of 
Property Act (IV of 1882), section 115—‘‘ Lease’, meaning of wnder the 
Registration Act—Undertaking to occupy from date of execution, effect 
of—Document when inadmissible in evidence of want for registration, 


Held, thata document may be so worded that it cannot have the elfect of a 
transfer of a right to enjoy property and therefore it would not be a “lease” 
within the meaning of section 105 of the Transfer of Property Act, but if the 
document contains an undertaking to occupy, or an agreement to lease for over 
a year from the date of its execution it falls within the definition of a “ lease”’ 
contained in section 2 (7) of an Registration Act, and as such requires registra- 
tion under section 17 (1) (d) of the said Act ; and without such registration it is 
inadmissible in evidence by reason of section 49 ‘e; of the Act in respect of any 
transaction affecting immoveakle property. 

Ram Coomar Singh v. Keshori Thakurani,9 Cal. 68; U Tha Nyo v. Maung 
Kyaw Tha and one, 3 Ran. 379—vreferred to. 

Kaki Subbanadi v. Muthu Rangayya, 32 Mad. 532—dissented f rom. 


E Maung (1)—for Applicants. 
Janab Ali—for Respondent. 


OTreR, J.—The facts in this caso appear from the 
judgments passed in the two lower Courts. A claim 
for rent founded upon a document (Exhibit A) was 
dismissed by the Township Court, but allowed on 
appeal by the District Court. I am asked to revise 
the order of the latter Court. 

Exhibit A is an unregistered document and there- 
fore if a lease within the wide definition contained in 
section 2 (7) of the Registration Act, 1908, it requires 
registration, by reason of section 17 (1) (d) and 49 
(e) of the Registration Act, for it is expressed to 
reserve rent for a period of two years. Furthermore, 





* Civil Revision No. 75 of 1926. 
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if registration is not required, it is said that, by 
reason of section 91 of the Evidence Act, if the terms 
of the contract between the parties having been put 
into writing or if it is a case where matter is required 
by law to be reduced to the form of a document, I 
cannot look beyond the document itself for proof of 
its terms. 

The document is entitled “ House Tenancy Agree- 
ment", and after reciting that the applicants having 
come to the respondent and his deceased wife (whom 
he now represents) and asked them to let them the 
house in question for a term of two years at a yearly 
rent of Rs. 60 payable monthly, and the tenants 


having promised to pay the rent, the document 


continues :— 

“Thus, the landlords, agreeing to the proposal of 
the two tenants, who are husband and wife, hereby 
let the said house to these tenints at the above- 
mentioned rate of rent for a term of two years beginning 
from the day of execution of this deed; and the 
tenants, so undertaking, sign herein below in the 
presence of witnesses and hire (the said house). 
Written by Maung Yin Za. 


Witness—U Bwa. 
(Sd.) Maunc Ba SHEIN, 
Cross MARK X OF MA Kyaw May, 
Signatures of the tenants. 
Witness :— 
(Sd.) (in English). 
(Sd.) MaunG Bwa.” 


The document is executed only by the applicants. 
It seems to me therefore that the document 
cannot have the effect of a transfer of a right to 
enjoy property, and therefore it is not a “‘lease”’ 
within the definition of a ‘‘lease’’ contained in 
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section 105 of the Transfer of Property Act of 1882, 192” 
But it seems to me to be clearly within the defini- Maune Ra 


tion of a lease contained in the Registration Act of — 
1908 [section 2 (7)], for it is certainly an undertaking yy?"x, 


‘f agreement to Hoon 


to occupy, and probably also an a 
lease’’?. from the date of the execution by the _— 
respondent, and as such it is clearly registrable at 
under section 17 (1) (d) of that Act, for it is fora 
term “exceeding one year.’’ That being so, by 
reason of section 49 (e) Of that Act it cannot be 
received as evidence of any transaction affecting 
immoveable property. 

Now it is perfectly true as was pointed out. by 
Mr. Janab Ali for the respondents that in certain 
cases where an independent personal obligation is 
created by an agreement that obligation may be 
evidenced. by an unregistered document. But here 
it seems to me that the agreement is single and 
indivisible, and further that the transaction sought 
to be proved must ‘directly affect the property,’ 
for the transaction giving the right to rent was the 
agreement to take and pay rent in respect of the 
proterty in question. 

The case of Kaki Subbanadi (1) was referred 
to in the course of the argument. In that case it 
was held by two Judges of the Madras High Court 
that an instrument which does not fall within 
section 107 of the Transfer of Property Act is not 
compulsorily registrable merely because it falls within 
the wide definition of a lease in section 3 of the 
Registration Act of 1866. In that case the instru- 
ment was of a similar nature to Exhibit A in the 
present case and the ratio dccidendi seems to have 
been that it was clearly not a “lease” within 


(1) (1909) 32 Mad. 532. 
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the provisions of the Transfer of Property Act. I 
confess I cannot follow this reasoning. The definition 
or interpretation of the word “lease’”’ has appeared 
in the various Registration Acts ever since the Act 
of 1866, and when I refer to Ram Coomar Singh (2) 
(a Bench decision) and U Tha Nyo v. Maung 
Kyaw Tha and ome (3) (a decision of my brother 
Carr), [ am confirmed in the view that such a 
document as Exhibit A requires registration. 

The claim therefore being one for rent arising 
under the ‘‘deed”’ (Exhibit A) must fail as framed. 

The appeal must be allowed but without costs. 

It is true that at the trial the defendants’ case 
was that the plaintiffs had no title to the house, 
and the learned District Judge thought that as 
execution was admitted they could not maintain 
this contention in view of section 116 of the 
Evidence Act. That may perhaps be so, but they 
are entitled to rely on their further defence in law, 
which was pleaded, and was the only point relied on 
before me. Furthermore, as I have already indicated, 
the principle laid down in U Tha Nyo v. Maung 
Kyaw Tha (2) does not apply here for in that case 
the “‘covenant to pay”’ was clearly divisible from 
the other provisions of the instrument creating the 
mortgage. 


(2) (1883) 9 Cal. 68, (3) (1925) 3 Ran. 379. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown, 


A. R. A. ARUMUGAM CHETTYAR AND ONE 
v. 
V. K. S. K. N. M. KANAPPA CHETTYAR.* 


Letters Patent, Clause 13—Civil Procedure Code (Act V of 1908), Order 40, 
Rule 1 and Order 43, Rule 1 (s)\—Appeal from an order of the Origiral 
Side appointing receiver—Payment into Court of amount claimed, cffect 
thereof on apfoint ment of Official Receiver. 


Held, that where an appeal from an order is allowed by the Code of Civil 
Procedure, such an order is to be construed as a judgment within the meaning 
of section 13 of the Letters Patent. An appeal therefore lies from anorder of 
the Original Side apointing areceiver. Where a party seeks dissolution of 
‘partnership andan account,and the defendant pays into Court the amount 
claimed as his estimated share, it world be improper toappoint the Official 
Receiver receiver of the partnership assets especially if such appointment is 
prejudicial to the business interests of the defendant. 

Abdul Gaffvor vy, The Official Assignee, 3 Ran. 605;Mengh a Singh v.Sucha 
Singh, 3 Ran. 309—followd. 


N. M. Cowasjee—for Appellants. 
Aiyanger—for Respondents, 


RUTLEDGE, C.J. AND BRowy, J.—This is an appeal 
from an order of the Original Side of this Court 
appointing the Official Receiver to be receiver of the 
partnership eState and effects in the suit Civil Regular 
No. 421 of 1926. 

A preliminary objection was taken that the order 
complained of was not a judgment within the meaning 
of section 13 of the Letters Patent and that consequently 
no appeal lay. It is an order appointing a receiver 
under Order 40, Rule 1 and an appeal under the Codeis 
given by Order 43, Rule 1 (s). Weare prepared to follow 
the view expressed by Benches of this Court in Mengha 
Singh's case (1),and Abdul Gaffoor's case and (2) say that 

~ * Civil Miscellaneous Appeal No. 200 of 1926 from an order ofthe Origina 


Side in Civil Regular Suit No. 421 of 1926. 
(1) (1925) 3 Ran, 307. (2) (1925) 3 Ran. 605. 
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where an appeal from an order is allowed by the Code 
or Civil Procedure we shall construe such an orderasa 
judgment within the meaning of section 13 of the 
Letters Patent. 

The facts of this case seem to be that the two 
appellants and the respondent carried on partnership 
togetber under the name of the first appellant A.R.A. 
The respondent wished to retire and substitute hisson 
forhim. The appellants objected, withthe result that 
the firm was dissolved as from 28th January 1926. 

For the respondent it is contended that at the 
dissolution both sides contemplated carrying on business 
and that in such cases it is customary for the debts 
and Securities to be divided between the parties 
according to their share. Weare not convinced that 
this was contcmplated at all by the respondent. If it 
had, he would have had some agent to act for him as and 
from the date of dissolution in January ; but it is clear 
that he had no such agent. His son arrived some time 
in March not so far as we can see to start business but 
to settle the accounts of the dissolved partnership and 
receive what was due to his father. The respondent’s 
grievance was that the second appellant refused or failed 
to settle the accounts and went on trading regardless 
of his claims. What respondent is entitled to is 
whatever is 6wing to him on the 28th January 1926 
plus interest on that sum up till time of payment. He 
estimates this to amount to Rs, 1,00,000. The 
appellants strenuously object tothe appointment of the 
Official Receiver and say that such appointment will 
have a very deleterious effect on the credit and trading 
prospects of the present A.R.A. Firm. And asa proof 
of how strongly they feel on the subject they have 
lodged the amount claimed in the Court. This, in our 
opinion, is all that respondent can reasonablyask. The 
fact of having paid this large sum into Court males 
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it to the interest cf the appellants to do all that they 
can to expedite the taking of accounts. Weaccordingly 
allow the appeal and vary the order appealed from on 
the following terms: The second appellant will be 
appointec receiver in the place of the Official Receiver 
on the respondent being allowed to withdraw from the 
amount paid into Court the sum of Rs. 75,000 without 
security and in respect of the balance Rs. 25,000 before 
withdrawing it he must give security to the satisfaction 
of the Court. The appellants are entitled to costs five 
gold mohurs. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Cunliffe. 


MA THAN 
v. 
MAUNG BA GYAN.* 


Transfer of Property Act (IV of 1882), section 552—L's pendens, doctrine 
of—‘' Suit or proceeding ” whencan be said to be actively prosecitted— 
Effect of transfer during interval between returnof plaint for presenta- 
tion in profer Court aud its actual presentation in that Court— 
Ai alogous phrascolog y of section 14, Limitation Act (XV of 1877) and of 
Order 7, Rule1Oof the Civil Procedure Code (Act V of 1908). 


Held,that where the subject-matter of the suitis land and the valuation 
which the plaintif pats on the land is disputed and where the proper valuation 
is after inquiry found to be be, ond the pecuniary limiis of the Court in which 
the plaintwas presented, so that the plaintis returned for presentation in 
another Court, and where further the plaintis so presented without undue 
d:lay, a transfer made in th: interval between the retarn of the plaint and its 
presentation to the proper Court is a transfer which is prohibited by section 52 
of the Transfer of Property Act. Thewording of section 14 of the Limitation 
Act and of Order7,Rule 100f the Civil Procedure Code shows that a suit 
remains a suit though a Court cannot entertain it for want of jurisdiction and 
to has return the plaint to be presented to the Courtin which, ‘‘the suit” 
should have been instiiuted. 


Sitaramaswami v. Laksimi Narasimha, 41 Mad. 510 ; Tangorv. Jaladhar 
14 C.W.N 322—referred to. 


* Letters Patent Appeal No. 8 of 1926. 
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Ba Thein (2)—for Appellant. 
Villa--for Respondent. 


Hratp, J.—On the 6th December 1919 the 
appellant Ma Than sued one Maung Maung her divorced 
husband, for partition and possession of her half- 
share of a holding of paddy land. She valued the 
land at Rs. 20 per acre, and the share which she | 
claimed at Rs. 350. She accordingly filed her suit 
in the Township Court at Bogale, which deals with 
suits up to Rs. 500in value. The defendant Maung 
Maung filed a written statementin which he pleaded 
inter alia that the land was worth at least Rs. 60 an . 
acre and that the share which appellant claimed was 
worth at least Rs.1,000. The Court which had already 
admitted the plaint and registered it under the pro- 
visions of Order 4, Rule 2, framed a prelinimary issue 
as to the proper valuation of the suit and took evidence 
as to the acreage of the holding and the value per acre. 

On the 14th of May 1920 the Court recorded a. 
finding that the proper valuation of the suit would 
be Rs. 750 and on that finding it directed that the 
plaint be reiurned for presentation in the proper Court 
the proper Court being the Subdivisional Court at 
Pyapon. 

On the 20th of May 1920 Maung Maung, un- 
doubtedly with the intention of defeating appellant’s 
claim, executed a conveyance of the land to one 
Maung Tin, who has since conveyed it to respondent. 

On the next day, the 21st of May 1920, appellant 
presented the plaint which had been returned to her 
in the Subdivisional Court. The suit was tried in 
that Court and appellant obtained a decree for half 
the land. . 

She then sued Maung Maung for mesne profits in 
respect of her half share in the Jand and she joined 
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respondent as being in possession of that share and 
as thereiore being liable to her for her share of the 
profits. 

In that suit the question arose whether or not 
the sale of the land by Maung Maung to Maung Tin, 
im so far as it affected her half share, was prohibited 
by section 52 of the Transfer of Property Act. 

The trial Court said that both the transfer to Maung 
Tin and the transter to respondent took place while 
appellant’s suit against Maung Maung was pending 
and found that those transrers did not affect appel- 
lant’s interest in the land. 

T he lower appellate Court said that the only question 
which arose in the appeal before it was whether or 
not on the 20th May 1920, when the land in question 
was sold by Maung Maung to Maung Tin there was 
a suit pending so as to introduce the doctrine of 
lis pendens as expounded in section 52 of the Trans- 
fer of Property Act. On this question the learned 
Judge: held that appellant’s active prosecution of the 
suit began in December 1919 when she first filed 
her plaint in the Township Court and that because 
the transfer of the land by Maung Maung was made 


during that active prosecution of the suit the trial Court ' 


was right in applying the doctrine of lis pendens and 
in giving appellant a decree against respondent. 

The case came before a single Judge of this Court 
on second appeal and the learned Judge held that 
because the value of appellant’s claim was found to 
be beyond the pecuniary limits of the jurisdiction 
of the Court in which her plaint was first presented, 
there was no suit instituted or prosecuted in that 
Court and that therefore no suit was pending until 
the plaint was presented in the Subdivisional Court, 
so that the sale by Maung Maung to Maung Tin, which 
took place on the day before the presentation of the 
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plaint in the Subdivisional Court, was not affected 
by the principles of lis pendens. 

The learned Judge recorded, however, that the 
question of law which arose in the appeal was im- 
portant, and he declared that the case was a fit one for 
appeal under Clause 13 of the Letters Patent. 

The question which thus comes before us in this 
appeal is whether in a case where the subject- 
matter of the suit is land and the valuation which the 
plaintiff puts on on the land is disputed ancl where the 
proper valuation is after enquiry found to be beyond 
the pecuniary limits of the Court in which the 
plaint was presented, so that the plaint is returned 
for presentation in another Court, and where further 
the plaint is so presented without undue delay, a 
transfer made in the interval between the return of 
the plaint and its presentation to the proper Court is a 
transfer which is prohibited by section 52 of the 
Transfer of Property Act. 

There seems to be no direct authority on the 
subject. The only cases cited at the Bar and in the 
text-books are the cases of Sitaramaswami v. Lakshmi . 
Narasimha (1) and Tangor v. Jaladhar (2). In the 
former of these cases the property in dispute was 
mortgaged by the defendant while the suit was pending 
in the Court in which the plaint was filed. The 
plaint was subsequently returned for presentation in 
the proper Court on the ground that the value of the 
subject-matter of the suit was beyond the pecuniary 
limits of the jurisdiction of the Court in which the 
plaint was first presented. The mortgagee was not 
made a party to the suit. but he claimed that he was 
entitled to appeal against the decree passed in it. A 
Bench of the High Court at Madras said that they were 


(1) (1918) 41 Mad, 510, (2) (1910) 14 C.W.N, 322, 
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“imelined to think that when a plaint is returned for 
presentation to the proper Court any devoluticn of 
amferest which took place while the proceedings were 
pending in the first Court must be taken to be cevolu- 
tion in the course of the suit which was subsequently 
tried in the second Court’. This remark, was, how- 
ever, obiter, and the circumstances of that case were 
different, since in the present case the alleged devolu- 
tion took place in the interval between the return the 
plaint by the first Court and its presentation in the 
second Court. In the case of Tangor v. Jaladhar (2), 
which does not seem to have been ofhcially reported, 
the facts were also different. In that case the plaint 
was first presented in a lower Court, which found 
that the subject-matter was beyond the pecuniary limits 
of its jurisdiction and returned the plaint to be pre- 
sented in the proper Court. It was presented in a 
higher Court, which found that the valuation was within 
the pecuniary limits of the lower Court and returned 
the plaint again to be presented in the lower Court. 
The devolution of interest took place while the case was 
pending before the higher Court, and there can be no 
doubt that that Court had jurisdiction to try the case, 
althoughit refused todoso. The Bench of the Calcuita 
High Court said that “ even if the higher Court had 
no jurisdiction it does not follow that the case wceuld 
not fall within the provisions of section 52 of the 
Transfer of Property Act. The words ‘active prose- 
cution’ in that section must refer to prosecution by 
the plaintiff. That a plaintiff can actually prosecute a 
suit in a Court which from defect of jurisdiction is 
unable to entertain it is clear from the wording of 
section 14 of the Limitation Act, XV of 1877, in which 
the legislature has adopted that very phraseology”. 
Itis clear that neither of these decisions is an 
authority on the question before us, which is in 


105 


1927 
Ma THAN 
v. 
MatuneG BA 
GYAN, 


HEALD, J. 


106 


1927 
Ma THAN 
w. 
Matune Ba 
GYAN, 


HEALD, J. 


INDIAN LAW REPORTS. [ VoL. V 


effect whether a plaintiff who has presented his plaint 
in a wrong Court can be regarded as actively prose- 
cuting a suit or proceeding in the interval between the 
return of the plaint for presentation in another Court 
and its actual presentation in that Court. 

The learned Judge who decided the question in 
this Court held, as I have said, that there was no 
“suit” until the plaint was properly presented in the 
second Court. In my opinion this view was unduiy 
technical. As a matter of fact the plaint was admit- 
ted and the proceedings were registered as a Suit in 
the Township Court. A preliminary issue was framed 
there and evidence was taken. It would seem there- 
fore there was actually a suit instituted, although, as 
appeared later, that particular Court had not jurisdic- 
tion to decide it. I am fortified in this view by the 
actual wording of Order 7, Rule 10 which says 
that at any stage of “ the suit’? the plaint shall be 
returned to be presented to the Court in which 
“the suit’? should have been instituted. I have no 
hesitation therefore in holding that in this case there 
was a suit instituted in the Township Court and I 
see no reason to doubt that for the purposes of section 
52 of the Transfer of Property Act, the suitin the 
Subdivisional Court was the active prosecution of that 
suit. 

But even if the proceedings in the Township Court 
were not technically a suit ihey were undoubtedly a 
“preceeding”, anda ‘‘contentious proceeding”? and 
the words used in section 52 of the Transfer of Property 
Act are “a contentious suit or proceeding.” The 
“suit in the Subdivisional Court was in my opinion 
part of the “active prosecution’ of the “suit -or 
proceeding ” which started in the Township Court, 
and the only question which remains for decision is 
whether the interval between the return of the plaint 
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in the suit or proceeding inthe Township Court and 1927 
its presentation in the Subdivisional Court can reason- Ma Tuay 
ably be regarded as part of the active prosecution yparxé p, 
of appellants’s “ suit or proceeding.” once 
On the authorities the criterion as to whether or Heatp, |. 
not the doctrine of lis pendens applies seems to be 
whether or not the suit or proceeding was being 
prosecuted with due diligence at the time when the 
alleged transfer was made. It cannot be said, and 
indeed it is not suggested, that in this case the period 
of seven days which elapsed between the return of 
the plaint in the Township Court at Bogale and its 
presentation in the Subdivisional Court at Pyapdén 
was unreasonably long or indicates any want of due 
diligence. It cannot be said either that the filing 
oi the plaint in the wrong Court indicates any want 
of due diligence since the valuation of land is a 
matter of difficulty and is largely a matter of opinion, 
the price of land in this country fluctuating enormously. 
I would hold therefore that there was no want of 
due diligence and that the transfer in favour of respond 
ent, which took place on the 20th of May 1920, took 
place during the active prosecution of appellant’s suit 
or proceeding which began in the Township Court 
on the 6th of December 1919, and, so far as it affected 
appellant’s interest, was a transfer which is prohibited 
by section 52 of the Transfer of Property Act. 
I would therefore set aside the judgment of this 
Court in Civil Second Appeal No. 397 of 192+ and 
restore the decree of the District Court dismissing 
respondent’s appeal with costs for appellant through- 
out. 
CUNLIFFE, J].—This is an appeal froma judgment 
of Mr. Justice Carr. Itinvolves a short point of law 
and has been specially certified under the Letters 
Patent by the learned Judge as fit for appeal. 
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The facts are shortly as follows :—Plaintiff, who 
had secured a divorce from her husband, brought an 
action against him for a half share in certain paddy 
land. It was contended on behalf of the husband 
that the amount involved was in excess of the juris- 
diction of the Township Court in which the action 
was lodged. The Judge ofthe Township Court agreed 


-with this contention and returned the plaint to be 


filed in the Subdivisional Court. The case was there 
heard and the plaintiff’s claim was dismissed. On 
appeal, however, to the Divisicnal Court, plaintiff 
obtained a decree in her favour, 

She then sued for mesne profits on the share of 
the land which had been awarded to her. It was 
argued that her husband had sold the whole of 
the land to one Ba Tin on a date between that on 
which the original suit was filed and a date on which 
it was returned to the appropriate Court as mentioned 
about. The question before Mr. Justice Carr was 
whether the purchaser’s title was subject to the doctrine 
of lis pendens although the first suit was improperly 
brought. 

The two Courts below found that the conveyance 
of the land took place penmdente life. Mr. Justice Carr 
came to an opposite conclusion by virtue of. his - 
construction of the provisions of section 52 of the 
Transfer of Property Act. Thatsecticnruns as follows: 
“During the active prosecution in any Court having 
authority in British India or established beyond the 
limits of British India by the Governor-General -in 
Council of a contentious suit or proceeding in which 
any right to immoveable property is directly and 
specifically in question, the property cannot be trans- 
ferred or otherwise dealt with by any party to the 
suit or proceeding so as to affect the rights of any 
other party thereto under any decree or order which 
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may be made therein, except under the authority of 
the Court and on such terms as it may impose.” 

The learned Judge took the view that it could not 
be said at the material time that any suit was pending 
because the suit concerned was a misconceived action 
in a Court which had no jurisdiction. He went so 
far as to hold that no suit within the meaning of 
section 52 was pending at all at the material time and 
that the doctrine of lis fendens did not accrue until 
the institution of the suit in the Subdivisional Court 
which actually took place a day after the execution 
of the conveyance. 

There is direct authority on this very point in the 
case of Tangor Majhi and others v.Jaladhar Deari and 
others (1).. There it was held that the rule of lis 
pendens will operate in favour of aplaintiff, who, at 
the time of the transfer was erroneously prosecuting 
his suit in a Court which from defect of jurisdiction 
was unable to entertain it and in consequence reiurned 
it for presentation to the appropriate Court, which 
Court ultimately decreed the suit on the basis of a 
lawful compromise. The decision in question appears 
to me to be based on a sound principle of equity. 
Here the suit was eventually decreed in the wife’s 
favour. There was no evidence that the mistake in 
‘the institution of the original suit in the first Court was 
due to her negligence or fault. She, indeed, as far 
as the evidence showed, acted with due diligence 
and bond fide. Eventually, as has been observed, 
she was successful. 

From the commencement, the plaintiff in the words 
of section 52 was engaged in “actively prosecuting ”’ 
her suit. I am of the opinion that even if a person 
actively prosecutes a suit in a Court which from defect 
of jurisdiction is an inappropriate tribunal, yet such 

(1) (1910) 14 C.W.N. 322. ie 
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active prosecution is contemplated by the section 
Under regard, 


The same principle has been adopted in a 
construction of the Limitation Act. For these reasons 


i am of opinion that the appeal shculd be allowed 
with costs. 


APPELLATE CIVIL, 
Before Mr, Justice Heald, and Mr, Justice Cunliffe. 
U KALA 
: wv. 
MA HNIN U anp one.* 


Civil Procedure Cade(Act V of 1968), sertion 47, Order 21, Rules 38, 61 and 63 ; 
Order 1, Rule 10 (2)—Person wrongly joined asa party aud so dismissed 
from the suit whether stilla party within the meaning of section 47— 
Whether app-al lics on order siade on atplication by such person and 
another for removal of attachment—Effect of procecding under Order 21) 
Rule 61, ‘ 

Appellant in suing his debtor on certain promissory-notes joined the Ist 
Tespondent as a party on the allegation that she had promised to mortgage her 
lands as security if the debtor failed to pay within acertain time. The suit 
against the Ist respondent was dismissed on the ground of misjoinder. In : 
execution of his decree against the debto:, appellant attached certain properties 
as belonging to his debtor. The Ist respondent and her husband the 2nd res- 
pondent (who was never a party to the suit} applied for removal of attachment 
claiming the attached properties as their own. The application was heard and 
allowed under the provisions of Order 21, Rules58and 61. Instead of filinga 
suitunder Rule 63, appeliant appealed to the High Court against the order 
and contended that the explanation to section 47 of the Code appiied to his case, 

Held, that where a suit is dismissed against 2 person on the ground that he 
Was wrongly joined as a party having no real concern with the suit, such a 
person does not remain a party to the suit for the purpose of section 47 of the 
Civil Procedure Code. A more appropriate way, in case of misjoinder, is to 
strike out the name of the party under Order 1, Rule 10 (2) of the Code, so as to 
take him out of the operation of section 47. 

Held, also, that as the proceedings in this case were ali under Order 21, Rules 
58 to 62, and the order onthe joint application was not and could not have 
been made in the execution proceedings of the sai:. appellant who had 
acquiesced in the adoption of the procedure could not contend that Rule 63 did 
not apply. 








* Civil Miscellaneous Appeal No, 130 of 4626 against the order of the 
District Court of Toungoo in Civil Miscellaneous No. 126 of 1925. 
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Krishnap pa +. Feriaswamy, 40 Mad. 964 ; Saniamiia v. Radnabiliayi, 41 
Mad. 418—foliowed. 


Thein Maung--for Appellant. 
Maung Ni—for Respondent. 


HEALD, J.—In Suit No. 20 of 1925 of the District 
Couri of Toungoo appellant sued one Po Sa to recover 
adebt due on certain promissory-notes signed by 
Po Sa alone, and he joined Po Sa’s sister, the present 
respondent Ma Hnin U on an allegation that she had 
promised to mortgage certain lands belonging to her 
as security for the debt in case Po Sa failed t: pay 
within a certain time. He claimed that he was entitled 
to a decree for the debt due on the notes, noi only 
against Po Sa but also against Ma Hnin U. Ma 
Hnin U pleaded that the plaint disclosed no cause of 
action against her, that she never undertook personal 
liability on the notes, and that on the facts alleged in 
the plaint the decree claimed could not be passed 
against her. Po Sa admitted signing the notes anda 
decree was given against him, the claim as against 
Ma Hnin U being dismissed. In execution of that 
decree against Po Sa, appellant attached certain pro- 
perties as belonging to Po Sa. Ma Hnin U and her 
husband Sein Win, who are the present respondents, 
filed a joint application of removal of the attachment 
on the ground that they had bought the properties 
from Po Sa shortly before the date of appellant’s suit. 
The Court said “‘ considering the relationship between 
the judgment-debtor Po Sa and the claimants and the 
time and the circumstances under which the 
transfer was made itis safe to assume that tne inten- 
tien of the parties was to defeat or delay the claim 
of the decree-holder U Kala. This, however, alone 
is not sufficient to bring the case within the purview 
of section 53 of the Transfer of Property Act. The 
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decree-holder must prove that his transfer was made 
by the judgment-debtor Po Sa with the intention of 
defeating or delaying the claims of his creditors 
gemeraliy . 1. » » » « There is new no such 
evidence. For these reasons I allow the application 
and remove the attachment.” 

Instead of filing a suit under Order 21, Rule 63, 
appellant appeals against the order removing the 
attachment. 

It is admittec that ordinarily no appeal lies against 
an order passed under Order 21, Rule 61 since Order 
21, Rule 63 says that an order under Rule 61 shall 
be conclusive, subject to the result of a suit under 
Rule 63, but appellant contends that by reason of the 
explanation to section 47 of the Code which says that 
a defendant against whom a suit has been dismissed 
is for the purposes of that section a party to the suit, 
the decision of the question whether the properties 
belong to his judgment-debtor or to respondents iS 
the decision of a question arising between parties to 
the suit, and that therefore under section 47 read 
with section 2 (2) of the Code he has a right of 
appeal. 

Two questions seem to me to arise on this appeal 
namely: (1) Whether a person against whom a svit 
has been dismissed on the ground that he was wrongly 
joined asa party is still a party within the meaning 
of the explanation to section 47, and (2) Whether 
where a person who under the explanation to section 
47 is a party to the suit and another person who 
was nota party to the suit make a joint application 
for removal of attachment, and where that application 
is heard notin the execution proceedings but as an 
application under Order 21, Rule 58 and an order 
has been passed on it under Order 21, Rule 61, the 
fact that one of the joint applicants was a party io 
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the suit gives the party against whom the order under 
Rule 61 was made a right of appeal in spite of ihe 
express provision of Rule 63 that the order under 
Ruie 61 shall be conclusive subject te the result of 
a suit under Rule 63. 

No authorities on either of these questions have 
been cited at the Bar, but so far as the first question 
is concerned a somewhat similar matier arose for 
consideration in the case of Krishnatfa v. Periaswanty 
{1} where it was held that a person who in a suit 
to redeem a mortgage was joined as a defendant 
on the ground that he was claiming an interest in 
the mortgaged property but who was exonerated from 
the suit on the ground that he was not a necesSary 
party because the interest which he claimed was adverse 
to that of both the mortgagor and the mortgagee, 
was not a party to the suit within the meaning of 
section 47 of the Code, and that therefore he was 
entitled to claim an order under Order 21, Rule 10 
of the Code when he was dispossessed by the holder 
of the decree in the mortgage suit. The learned 
Judge said: “The exoneration in the present case 
having been on the ground of misjoinder we are of 
opinion that the party whose claim was not adjudi- 
cated upon does not remain a party to the suit for 
the purpose of section 47 of the Code of Civil 
Procedure.” 

That case was mentioned in Sannamima_ v. 
Radnabhayi (2) where the learned Chicf Justice said 
that the proper course in the case of misjoinder was 
for the Court to exercise the power, which it now 
has under Order i, Rule 10 (2), of ordering at any 
stage of the proceedings the name of a defendant 
improperly joined to be struck out, instead of 
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dismissing the suit as against him, and that this course 
would ‘‘ have the effect of taking him out of the 
operation of section 47 which ought not to apply to 
him seeing that he has no real concern with the 
suit.” 
In the suit out of which the present proceedings 
arise the learned Judge said: “The 2nd defendant 
(that is the present respondent Ma Hnin U) pleads 
that she is not a necessary party to the suit and 
that the suit is bad for misjoinder of causes of 
action and defendants.’’ On this pleading he framed 
an issue as to ‘‘Whether the 2nd defendant is a 
necessary party ?’, and on that issue he said “I have 
no hesitation in answering the [st issue in the nega- 
tive. The suit is based on the pro-notes but the 2nd 
defendant is not one of the executants. Therefore 
she cannot be sued for recovery of money on the 
pro-notes, Besides on the face of the plaintifi’s 
pleadings the only relief that can be asked for against 
this defendant is for specific performance of her cen- 
tract to transfer her garden lands to the plaintiff 
owing to the breach of promise on the part of her 
brother. Therefore the claim as against this defend- 
ant must be dismissed. 

It would appear from this finding that the case 
was essentially one in which Ma Hnin U’s name 
should have been struck out under the provisions 
of Order 1, Rule 10 (2), and that as a matter of 
fact Ma Hnin U “ has no concern with the suit.” 

But even if it be held that Ma Hnin U is still a 
party to the suit under the explanation to section 47, 
[am of opinion that in the circumstances of this 
particular case no appeal lies against the order passed 
under Order 2!. Rule 61. That order was passed 
on a joint application which was not and could not 
have been made in the execution proceedings. The 
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claim of the 2nd respondent Sein Win could be 
made only in proceedings under Order 21, Rule 58 
and evenif the Ist respondent Ma Hnin U_ would 
awe been entitled to make her claim or ought to 
have made it in the executicn proceedings appellant 
took no objection in the lower Court to her application 
being heard as an application under Order 21, Rule 
38, and having acquiesced in the adoption of the 
procedure under Order 21, Rules 58 to 62, in that 
Court he cannot, in my opinion, now claim that Rule 
63, which states the result of that procedure and 
provides fora suit and not for an appeal, does not 
apply. 

I would therefore hold that no appeal lies, and 
TI would dismiss the appeal with costs. Advocate’s 
fee to be three gold mohurs. 


CuNLIFFE, J.—I concur. 


APPELLATE CIVIL. 


| Before Sir Guy Rutledge, Kt., K.C., Chief Justice,and Mr. Justice Brown, 


P.M. CHETTYAR FIRM 


v 


MA SHWE PON anpD Two OTHERS.* 


_ Eetfers Patent, Clause 13—Order ri fusing leave toamend plaint followed by 
dismissal of suit 1s a‘ ‘judgment'—Civil Procedure Code \Act V of 1908), 
Order 6, Rules7 and 17—~Ameudmentof monetary claim based on registered 
mortgageinto one o1 equitable mortgage whether permissible, 


eld, that althovgh the cause of action on an equitable mortgageis differ- 
_ tm from ore on a registered mortgage, they are not entirely distinct ; the 
geiasary relief sought in both is the repayment of money lent with interest. 
Se 2s emencment of the plaint in which it is now alleged that the money was 
Beef om the security of an equitable morigage instead of ona registered 
smerigage as originally alleged, may be allowed, as such amendment did not 
enewert the suit into a suit of anothe: and inconsistent character, 








* Civil First Appeal No, 29 of 192 , 


115 


1927 
U Kara 
U. 
Ma Hnin U 


AND ONE, 


— 


HEALD, J. 


1927 





Jan, 18. 





| 
i 
3 
| 


116 


1927 
PLM, 
CHETTYAR 
FIRM 


v, 
MA SHWE 
PON AND 
TSO OTHERS. 


INDIAN LAW REPORTS. [ VoL. V 


Held, thatan order refusing leave to amenda plaint followed by a dismissal 
of the suit, is a“ judgment within’? the meaning cf Clause 13 of the Letters 
Patent and a pariy can appeal against such order and need notappeal against 
the judgment and decree which become invalid ig the order is held to be wrong. 

Ma Shwe Myat v. Maung Mo Hnaung, U.R. 41 1,4. 214; Sukiideo Prasady. 
Lucitinan Singh, 24 All. 456—referre:l to, 


B. Kk. B. Naidu—for Appellants. 
F.C, Brown—for Respondents, 


RUTLEDGE, C.]., AND BRow’n, J.—This is an appeal 
from an order of this Court on the Original Side 
refusing to allow an. amendment of the plaint, on the 
ground, as given in the order, that the cause of 
action intheamended plaint is distinct and inconsistent 
with the previous suit. It appears from the record 
that the appellant first sued as if on an ordinary 
registered mortgage, but, subsequently, finding that 
the mortgage was not registered, asked and obtained 
leave to amend his plaint. This leave was granted 
on the 31st July 1925, and the appellant was ordered 
to pay costs, which he has already done. In that 
order the defendants had liberty to fle an amended 
written statement and, in this amended written 
statement, they objected to the proposed amendment 
as setting up a totally different and inconsistent case. 
The matter came on for argument before a different 
Judge, and, for the reasons already stated, he refused 
to allow the plaintiffs to amend and, as a result of 
this refusal, the suit was dismissed on the 6th January 
1926. | 

An objection was urged on behalf of the respondents 
that the appellant is wrong in appealing from the 
order refusing leave to amend and that he ought to ~ 
have appealed from the dismissal of the suit. We 
do not think that this objection can prevail. In the 
circumstances of’ this case we have no hesitation in 
holding that the order appealed from is a judgment 
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‘within the meaning of Clause 13 of the Letters Patent, 
“gma, 4 that ordér was wrong the subsequent judgment 
‘ fait decree are invalidated. Order VI, Rule ‘7 of the 
“Gale of Civil Procedure states that all such amend- 
*@emts shall be made’ as may be necessary for the 
(Gaur pose of determining the real questions in controversy 
' en the parties. No doubt there are authorities 
mich clearly limit the exercise of this right of 
ivilege ; an instance of cne of such cases is Ma 
(Sbwe Myat v. Maung Mo H1aung (1), where’ Lord 
“Buckmaster declares at page 217 : “All rules of Court 
‘are nothing but provisions intended to secure the 
‘proper administration of justice and it is therefore 
essential that they should be made to serve and be 
tgmbordinate to that purpose, so that full powers of 
“amendment must be enjoyed and should always be 
“Hiberally exercised, but none the less no power has 
“yet been given to enable one distinct cause of 
action to be substituted for another, nor to change, 
by means of amendment, the subject-matter of the 
“suit.” Thé latter words are, no doubt, very wide, but 
they have to be read in connection with the facts of 
that case, which show that the parties originally sued 
t-respect of a contract made in 1912, and, when 
they ‘came: up to the appellate Court, viz, the 
Judicial Commissioner of Upper Burma, they applied 
‘and obtained an amendment basing their case upon 
a contract made in 1903. It will be seen that these 
facts are very different from those in the present 
ease. What the appellant primarily wants is the 
wepayment of his money with interest. His first 
allegation, no doubt, was that he lent the money on 
the security of an ordinary mortgage and in his 
amended plaint he alleged that he lent the money 
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on the security of an:equitable mortgage ‘and also’ 
asks for a. personal decree. A personal. decree .is-an 
ordinary and certainly not an inconsistent “prayer 
in mortgage suits,:and, although the-cause of action 
on an equitable mortgage is different from the .one 
on an ordinary registered mortgage, bearing clearly 
in mind the nature of both and the:primary relief 
sought, namely, the repayment of the money lent 


-with interest, we do not consider . that: the claim, -as 


set up in the amended plaint, was .so -distinetly 
inconsistent with the original. plaint. that. the.amend- 
ment should have been refused. Though the .causes 
of action may not have been identical,:they are-not 
entirely and totally distinct as they-were:in Ma Shwe 
Myat’scase already cited. We are fortified -in:our. 
Opinion by a judgment of a Bench: of the . Allahabad 
High Court in the case of Sukhdeo Prasad:v. Lachman 
Singh (2), where, although an.amendment vas in fact 
not asked, the Bench held that there was nothing.to 


-prevent.a plaintiffin the course of a suit relinquish- 


ing his claim for the sale of the :mortgaged property 
and asking merely fora simple:money ‘decree. Such 
an amendment of the pleadings.did not :amount to-a 
conversion of the suit.into a suit of :another. and 
inconsistent character. For these reasons.we-allow.the 


appeal and remit the case to the Original Side ‘for:trail 


and disposal on the amended pleadings. “We.allow 
costs two gold mohurs. 
(2) (1902) 24 All: 456, 
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Act I oF 1872: See EvIDENCE ACT. 

ACT I OF 1877 : See SPECIFIC RELIEF ACT. 

Act IV oF 1882: See TRANSFER OF PROPERTY ACT. 

ACT V oF 1898; See CRIMINAL PROCEDURE CODE. 

Act VIII oF 1899 : See PETROLEUM ACT. 

AcT IX oF 1899; See ARBITRATION ACT. 

Act V OF 1908; See Civi. PRocEDURE Conk. 

AcT IX oF 1908: See Limitation AcT. 

ADMINISTRATION SUIT, ADDITION AS DEFENDANT OF A PERSON WHO 
CLAIMS TO EXCLUDE TO OTHKR PARTIES ... sie one 

APPEAL TO Privy COUNCIL AGAINST AN ORDER OF THE HIGH CouRT 
GRANTING LETTERS OF ADMINISTRATION WHETHER MAINTAINABLE 


APPEAL To PRIVY COUNCIL FROM A GRANT OF PROBATE vee 
APPEARANCE OF PARTY UNDER AN ILLEGAL NOTICE, EFFEC! OF oe 
APPLICATION FOR REVIEW, REJECTION OF, NOT APPEALABLE coe 


ARBITRATION ACT (IX oF 1899), secTION 11—Rules and orders of the 
High Court, Chapter XXXV, Rules 1 and 9—Non-compliauce with 
provisions of Actand requirements of rules for filing award, effect 
of—Appearance of party on illegal notice whether cures irregular- 
ities—Court's inherent power for directing proper procedure— 
Limitation. Held, that where an award is forwarded to the 
Court for filing without compliance with the provisions of the 
Indian Arbitration Act and the requireinents of the rules of the 
Court as to issue of notices to parties by the arbitrators and as to 
the filing of copies of such notices and of the proceedings of the 
arbitrators, the Registrar acts without juiisdiction in filing such 
an award and in issuing notice to partics. The appearance of a 
party in answer to such notice cannot be held to legalise it, and 
the question whether his objections to the award should be dis- 
allowed as being time-barred cannot be gone into. The Court in 
the exercise of its inherent jurisdiction is bound to take steps to 
rectify matters and to direct the return of the award to be filed 
according to the proper procedure. The pendency of the infruc- 
tuous proceedings will save limitation. ; 


Kuatiza BEE Bet v. I. E ABOWATH AND SEVEN se 
AWARD, RULES FOR FILING, NON-COMPLIANCE WITH PROVISIONS OF 
WHETHER CURED BY APPEARANCE OF PARTIES oe ois 


BASIS OF RATING OF INDUSTRIAL PROPERTIES ... ‘ eee 


BuppDHIst Law— Property subject to Orasa’s share—Subsequent pro- 
perty not subject to partition on remarriage of one parcnt— 
Partition what amounts to--Partilion and gift distinguished— 
Orasa’s share cxtinguished aftcr twelve years and not merely 
barred—-Limit ution Act (IX of 1908), section 28. Held, that the 
orasa’s quarter share or the share of the children on remarriage 
of surviving parent is confined only to the property acquired dur- 
ing the course of the marriage of the parents. Held, further 
that, unless at the time of the transfer of property, the transferee 
held an interest in the property, the transfer cannot be in Jaw a 
partition. Held, also that a gratuitous transfer to a person hav- 
ing no vested interest as joint owner in the property transferred 
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is a gift and if the subject-matter is immo\vable property. it must 
be effected by registered deed. Held, further that the orasa’s 
quarter shae and the share of the children on remarriage of the 
surviving parent are extinguished at the end of twelve years. 
Maung Fo Kin and two cthers v, Maung Shwe Bya.1 Ran. 405; 
P.KAC.T. Chokalingam Chetty v. Yaung Ni and others, 6 LB: 
R 173; Shwe Po and one v Maung Bein aud one, 8L.B.R.115— 
referred to. 


Maunc Kyaw Za v. U DE BI AND ONE sine ose 


Burma Act I oF 1910 : See BURMA OIL Figups Act. 

Burma Act VI oF 1922 ; See City oF RANGOON Municipal ACT, 
Burma AcT [X OF 1925: See RANGOON RENT Act. 

BurMa.OIL FIELDS ACT, SECTION 2 aes aes ave 
CHANCE OF AN HEIR-APPARENT WHAT JS NOT Pe 


Ciry OF RANGOON MuNIcIPAL Act (BURMA Act VI oF 1922), SECTION 


80 (2)—Dusis of rating of industrial properties Contractor's 


test or principle "—Letting value. In valuing industrial proper- . 


lies, what is called ‘the contractor s test” has been adopted in 
sou.e cases. It is the interest on cost whici a contractor would 
require if he provided the land and buildings for their presczt 
occupier. Itissome testif the pluceis occupied by the owner but 
itis not a good test if tlhe place is cithertenanted or unlet. Held, 
that “the contractor's test’? as the sole basis of rating of rice 
mills or any indus{rial -n:lertak ngs cupable of being let, was not 
sue. Where the hypothetical tenant theory can be applied, it 
must be fol'owcd as it is the ene contemplated by section 80 of 
the Act. Kirby v. Hunslet Assessment Committce, L.R., (1906) 
A.C. 43 at page 46— followed, The Qucen v. The School Board 
for London, 50 JP 419. ant 11886] 17 Q.LB.D. 738—referred to, 
Abdullabliay Laljiand others v, Executive Committee, Aden Settle- 
ment, 42 Bom, 692—distinguished, 


Ko Po YEE AND BROTHERS AND FIVE OTHERS v, THE CORPO- 
RATION OF RANGOON wes ose oes 


CrviL Prockpure Conk (Act V or 1908), section 109—Whether 


apteal lies to the Privy Council from an order of the High Court 
granting probate. Held, that a judgment of the High Court on 
the Appellate Side, gr anting probate lo a person, is a final decree 
and if the estate in respect cf which probate is sought is of the 
value of Rs. 10,000 or upwards, an appeal lies to His Majesty in 
Council against s‘ch decree, Po Kin v. Ma Sein Tin, (1919) 10 
L.B.R. 22—dis:ented from; Chetey Narain Singh v. Ratan 
Koer, 22 Cal. 519 ; Esoof Hashim Dooply and another v. Fatima 
‘Bibiand others, 24 Cal, 30 ; omesh Chunder Mukerjee v, Rajani 
Kanta Mukerji, 21 Cal. 1; Sajid Ali and another v,Ibad Ali, 23 
Cal. |\—referred to. Tie ‘Ran goon Botataung Co,, Lid, v. The 
Collect or of Rangoon, 6 L.B.R. 150—distinguished, 


VELLASAWMY SERVAI AND TWO OTHERS v. L, SIVARAMAN 
SERVAI ae was ave ae ees 


CIVIL PRocEDURE CopE(AcT V oF 1908), ORDER 47, RULE 7, SECTION 


115- No appeal from an order rejecting an application for 
review— Whether revision lics, Held, that no appeal lies against 
anorder refusi:g ta readmitan application for review of judgment 
which had been cdisinissed for default. But where a Court ordered 
notice to issue to the opposite party to show cause why review 
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should not be granted, and fixed one date for showiny cause, and 
an earlier date for the return of the notice, it had no jurisdiction to 
dismiss the application on the date fixed for the return of the notice 
* owing to the absence of the applicant on such date. There was 
no obligation on the applicant to attend on the date fixed merely 
for the return of the notice, and the applicant in applying to 
reopen the case need not file an affidavit as the record speaks for 
itself, The High Court can set aside such an order on revision. 


BASARAT ALI v, MAUNG AUNG BAN... ait sia 


CiviL PRocEDURE CopE (Act V or 1908), ORDER 1, RULE 3—Joinder 
of parties—-Adtrinistration suit—Claim by one party as sole heir 
can. be joined in the same suit. Where in anadministration suit 
in which the original parties do not dispute one another’s status as 
heirs a person applies to be made a defendant and claims to be the 
sole heir of the deceased whose estate is to be administrated, so 
that ifhis claims is established the suit would be dismissed, /ield, 
that the Court can allow him to be added as a defendant in the 
suitin order to prevent multiplicity of suits and such person need 
not be compelled to file a separate suit to establish his status. 


MaunG Tin v. Maunc PoHtoo |. ... ame oak 
CONTRACTOR'S TEST OR PRINCIPLE IN ASSESSING FOR RATFs sus 


CRIMINAL PROCEDURE CopE (Acr V oF 1898), skcTIon 145—Omis- 
sion by magistrate to record in writing his reasons for believing 
that dispute would lead to breach of peace, whether a material 
illegality. Held, that tne omission of a magistrate to state the 
grounds in his initial order that he is satisfied of the existence of a 
dispute likely to cause a breach of the peace, as stated in section 
145 of the Criminal Proceduie Code, is not such an illegality as to 
vitiate the whole proceedings, provided grovnds for such belief 
do exist and the enquiry by the magistrate has been duly made. 
Subramaniam Aiyar v. King-Emperior, 25 Mad. 61; V. M. Abdul 
Rahman Vv. King-Empcror, 5 Ran. 53—referred to 

Maunc Pu v. Maunc Crit Pyu aa eee te 

CRIMINAL PROCEDURE CopE (AcT V OF 1898), SECTIONS 252, 253, 259— 
The State and not a private person is responsible for the conduct 
or withdrawal of non-combotnduble or cognisable warrant cases. 
Held, thal the principle underlying the provisions dealing with the 
trial of non-compoundible or cognisable warrant cases is that 
whether instituted on complaint or otherwise the final respon- 
sibility for the conduct o! such cases rests with the State and that 

_ where there is reasonable ground for believing that an offence has 
been committed, once the machinery of law has been set in motion 
the right of arresting its progress rests with the State alone, and 
not with a private individual. 


Maung THu Daw wv, U Po Nyun was 


DISPUTE LEADING TO BREACH OF PEACE, OMISSION OF MAGISTRATE 
TO RECORD REASONS FOR BELIEVING THE LIKELIH VOD OF 


EFFECT OF EXPIRY OF A TEMPORARY Act--Suit filed before expiry and 
coming up for hearing after expiry of Act—Effect of defence raised 
under the Ac-—Rangoon Rent Act (Burma Act 1X of 1925), section 
10. Plaintiffs sued defendant for ejectment from their premises, 
when the Rangoon Rent Act wasin force. Defendant relied on 
the protection given to him under the said Act, but the Act expired 
by the date the suit came on for hearing. Held, that as the 
Rangoon Rent Act was a temporary Act, on its expiration parties 
are relegated to the positioi they held under the general law 
except in respect of those matters specially provided for the Act 
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itself. Sectiou 10 of the Act did not alter the law orcreated any 
new legal rights but merely placed arestriction onthe Court and 
prevented itfrom passing a decree which it would otherwise have 
been bound to pass. Consequently on the expiry of the Act, 
defendant’s plea which he could only raise under the Act, had to 
be disallowed though the suit was instituted prior to the expiry 
of tne Act and was pending when it expired. Kishorcdas v. Ahmed 
Suleman, 49 Bom. 567 ; Kundanmal v, Daya, 52 Cal, 551 .R. K, 
Modi & Co. v. Mahomed Bhai, 49 Bom, 724—referred to. 


TuE SOORATEE BARA BAZAAR Co., Ltn. v. HOOSAIN HAMADANEE 
& Co, Fan eA ae Se 


EVIDENCE ACt (I OF 1872), sEcTION 92—Oral eutiliene to show that one 
ofthe cxecutants of amonet ary bond signed only as surety, whether 
admissible. Held, that oral evidence to show that one of the 
executants of a monetary bond to the knowledge of the money- 
lender signed it only as a surety is notadmissible. Harek Chand 
Babu and others v. Bishun Chandra Banerjee, 8 C.W.N.101;Nga 
Saing and one v. Nga Lu Aung and others, (1906) 2 U. BR. go 
followed. Mulchand v. Madho Ram, 10 All. 421 (dictum at p. 
4-3)—dissented from. 


Maune Ko Gyl vw. U Kyaw Ses ons Sis 
JOINDER OF PARTIES IN AN ADMINISTRATION SUIT wee eae 
LETTING VALUE As A BASIS FOR ASSESSMENT = as 
LIMITATION AcT, SECTION 28 ass ve wee oe 


MATERIAL IRREGULARITY, OMISSION BY MAGISTRATE TO RECORD 
IN WRITING HIS REASONS FOR BELIEVING THAT DISPUTE 
WOULD LEAD TO BREACH OF PEACE WHETHER A P 
Non-CoMPLIANCE WITH PROVISIONS OF ARBITRATION AcT AND 
REQUIREMENTS OF RULES FOR FILING AWARD, EFFECT OF... 
‘* OIL” WHETHER INCLUDES “ OIL-GAs” IN GOVERNMENT GRANT— 
Ownership in oil-gas—Indian Petroleum Act (VILI of 1899), section 
2—Upper Burma Oil Ficilds Regulation No, VI of 1910~- Burma 
Oil Fields Act (Burma Act Iof 1910), section 2, Held, thata grant 
from Government to win, get and dispose of earth oi] froma well 
site does nol entitle the grantee to the natural gases exuding from 
the welland they remain the property of Government. The 
grantee cannot therefore claim any compensation from his lessce 
of the oil-well site forthe use by the lessee of them oil- gas which 
the grantee does not own. ‘“ Oil” as defined in the Indian 
Petroleum Act and in the Upper Burma Oil Ficlds Regulation No. 
VI of 1910 does not include oil-gas ; and whilst the definition of 
‘gil’! includes * oil-gas” in the Burma Oil Fields Act, 1918, that 
Act does not purport to enlarge any grant made by Government 
made previous to the date of the Act. Burnard-Argue-Roth 
Stearn’s Oil and Gas Company, Limited and others v, A. Farqu- 
harson, [1912] A.C. 864—referred to. 


THE BuRMA OIL Co., Lrp.v> U Po NAING eas 
OIL-GAS, OWNERSHIP IN ao “es 7 eae 
OMISSION BY MaGIsTRATE TO RECORD IN WRITING HIS REASONS FOR 
BELIEVING THAT DISPUTE WOULD LEAD TO BREACH OF PEACE, 
WHETHER A MATERIAL IREGULARITY wee ons ee 
ORAL EVIDENCE TO SHOW THAS ONE OF THE EXECUTANTS OF A 
MONETARY BOND SIGNED ONLY AS A SURETY, WHETHER 
ADMISSIBLE» is a5 a8 ane 
OrRASA‘'S SHARE NOT EXTENDING TO AFTER-ACQUIRED PROPERTY ove 


ORAS AS SHARE NOT MERELY BARRED BUT EXTINGUISHED BY LIMITATION 
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PALKTITION, CONDITIONS FOR A VALID ove see ee 125 


PossESSION, SUIT FOR—Prior possession and dis possession other than due 
course of law—Prior possession sufficient in suits against 
trespassers. Where the plaintiff who was in peaceful occupation 
of immovable property was dispossessed otherwise than in due 
course of law, held that even if the suit for possession filed by him 
was not under the provisions of section 9 of the Specific Relief 
Act, he could rely on his possessory title. Istail Ariff v. Mahomed 
Ghotse, 20 Cal. 834 ; Ma Saw v. Maung Shwe Gon, 11 L.B.R. 415; 
In re Maung Naw v. Ma Shwe Hmut, 8 L.B.R. 227—followed. 
Nga Tha Zan v. Sunder Singh, 3 U.B.R. 125--dissented from. 


Ma Pwa ZON AND Wo v. Ma PAN I AND ONE #e ie 154 


PRIVY CoUNCIL, APPEAL TO, WHETHER MAINTAINABLE AGAINST ORDER 
OF HIGH COURT GRANTING LETTERS OF ADMINISTRATION OR 
PROBATE ; oo Ss ies an 119 


RANGOON RENT ACT, SECTION 10... Fe: re a 139 


SPECIFIC RELIEF ACt (1 OF 1877), sEcTION 9-——Claim for foSsession not 
to be joined with claim for mesne profits—Court’s power to vary 
decree. Held, that a decree under section 9 of the Specific Relief 
Act should be confined to directing delive.y of possession and 
should not contain an award of mesne profits, The High Court in 
revision may cancel the order as t-» mesne profits, and confirm the 
decree for possession only. Munshi Naziy Alimed v. Abid Ali, 11 
1.C. 38 ; Sheo Kumar v. Narain Das, 24 All. 501 ; Tilak Chandra 
Dass v. Fatik Chandra Dass and others, 25 Cal. 803—referred to. 


MA NGWE BWIN AND OTHERS v. MAUNG Po MAUNG AND ONE 123 
SPES SUCSESSIONIS, WHAT IS NOT a aes we 145 


SUBSEQUENT PROPERTY NOT SUBJECT TO PARTITION ON REMARRIAGE OF 
ONE PARENT see is zs wes aes 125 


TRANSFER OF PROPERTY ACT (IV oF 1882!, seCTION 6(a) AND (e)—-Spes 
succession tis—Nature of rights of a reversioner after a female 
heiress under Hindu Law—Chanceof an heir apparent succeeding 
to an estate under Mahomedan Law—lInterest of a terson under 
a deed of settlement —Vested remainder, definilion of a—Present 
right to share of income-accrued, due and future, and share of 
corpus on determination of prior rights under a settlement are 
vested rights aud not spes successionis. Ga Kalai gentleman cf 
mixed Hindu and Burmese blood, made a settlement of his 
properties in 1908, died in 1911. His son C who was a beneficiary 
under the settlement filed a suit to set aside the settlement and for 
the administration of the estate. The settlement was upheld by 
the Privy Council in 1921. In 1919 during the pendency of the 
litigation C transferred his rights in the estate of G and also under 
the settlement to the respondent. In 1925 respondent filed his 
suit against the appcllants who are the widow and daughters 
respectively of G and also trustees unde: the settlement to enforce 
his rights under the transfer. Appellants contended thal the 
transter by C was invalid as it was only a transfer of a mere spes 
successionis and of a mere right to sue. Under the settlement C 
was entitled to enjoy a portion of the income of certain settled 
properties and also had the right to share in the proceeds of the 
sale of certain settled properties if he was alive when the widow 
died and the youngest child of G attained the age of 2i. Held, 
that the property transferred by C to the respondent was not a 
chance of an heir-apparent succeeding to an estate or the chance 
of a relation obtaining a legacy but was a vested right in property, 
and therefore the provisions of section 6 (a) and (e) did not apply. 


iNDEX 


Neither the Hindu Law as to the right of a reversioner to succeed 
a fernale heir which would be a mere chance of succession, nor 
the Mahomedan Law as to the chance of an heir-apparent s: cceed- 
ing to an estate which would be neither transferable or 
releasable were applicable in this case as C’s rights werenot those 
of an heir, but were rights under a decd of settlement capable of 
transfer. C’s right to share in the corpus of the estate was in 
the nature of a vested remainder and was always ready to come 
into possession the inoment the prior estates determined ; it was 
not a mere contingency or possibility. His right to income was 
not only a vested right but a present right to an estate of which 
he was enjoying the possession at the time of his transfer to the 
respondent ; and it was nota mere right tosue. Umes Chunder 
Sircar v. Zahur Fatina and others, 18 Cal. 164; Williams on 
Real Property, 24th edition, p. 412—referred to. Annadan 
Mohan Roy v. Gour Mohan Mallik, 48 Cal. 536 and 59 Cal. 929 : 
Bahadur Singh and others v. Mohar Singh and others, 24 All. 94 ; 
Jai Narayan Pande v. Kishun Dutta Misra, 3 Patna 575; 
Samsuddin Goolam Hoosein and another v, Abdnl Hoosein Kali- 
muddin and another, 31 Bom. 165—distinguished. 


MA YAIT AND THREE v. MAHOMED EpRAHIM MoOoLa 


UPPER BuRMA O1D-FIELDS REGULATION No, VI oF 1910 ase 
VESTED REMAINDER, DEFINITION OF A ave ae waa 
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within the meaning of Clause 13 of the Letters Patent, 
and, if that order was wrong the subsequent judgment 
and decree are invalidated. Order VI, Rule 17 of the 
Code of Civil Procedure states that all such amend- 
ments shall be made as may be necessary for the 
purpose of determining the real questions in controversy 
between the parties. No doubt there are authorities 
which clearly limit the exercise of this right of 
privilege ; an instance of one of such cases is Ma 
Shwe Myat vy. Maung Mo Hunaung (1), where Lord 
Buckmaster declares at page 217 : ‘‘ All rules of Court 
are nothing but provisions intended. to secure the 
proper administration of justice and it is therefore 
essential that they should be made to serve and be 
subordinate to that purpose, so that full powers of 
amendment must be enjoyed and should always be 
liberally exercisec, but none the less no power has 
yet been given to enable one distinct cause cf 
action io be substituted for another, nor to change, 


by means of amendment, the subject-matter of the 


_ suit.” The latter words are, no doubt, very wide, but 
pthey have to be read in connection with the facts of 
“that case, which show that the parties originally sued 
in respect of a contract made in 1912, and, when 
they came up to the appellate Court, viz, the 
Judicial Commissioner of Upper Burma, they applied 
and obtained an aniendment basing their case upon 
a contract made in 1403. It will be seen that these 
facts are very different from those in the present 
case. What the appellant primarily wants is the 
repayment of his money with interest. His first 
allegation, no doubt, was that he lent the money on 
the security of an ordinary mortgage and in his 
amended plaint he alleged that he lent the money 
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on the security of an equitable mortgage and also — 
asks for a personal decree. A personal decree is an 
ordinary and certainly not an inconsistent prayer | 
in mortgage suits, and, although the cause of action 
on an equitable mortgage is different from the one 
on an ordinary registered mortgage, bearing clearly 
in mind the nature of both and the primary relief 
sought, namely, the repayment of the money lent 
with interest, we do not consider that the claim, as 
set up in the amended plaint, was so distinctly 
inconsistent with the original plaint that the amend- 
ment should have been refused. Though the causes 
of action may not have been identical, they are not 
entirely and totally distinct as they were in Ma Shwe 
Myat’s case already cited. We are fortified in our 
opinion by a judgment of a Bench of the Allahabad 
High Court in the case of Sukhdeo Prasad v. Lachman 
Singh (2), where, although an amendment was in fact 
not asked, the Bench held that there was nothing to 
prevent a plaintiff in the course of a suit relinquish- . 
ing his claim for the sale of the mortgaged property © 
and asking merely for a simple money decree. Such 
an amendment of the pleadings did not amount to a 
conversion of the suit into a suit of another and 
inconsistent character. For these reasons we allow the 
appeal and remit the case to the Original Side for trial 
and disposal on the amended pleadings. We allow 
costs two gold mohurs. 


(2) (1902) 24 All. 456, 
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APPELLATE CIVIL, 
Before Sir Guy fet ledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


VELLASAWMY SERVAI anp Two OTHERS 
: v. 
L. SIVARAMAN SERVAL* 


Civil Procedure Code ha V of 1908), section 109—Whet her appeal lies to the 
Privy Council from an order of the High Court granting probate. 


Held, that a judgment of the High Court on the Appellant Side, granting 
probate to a person, is a final decree and if the estate in respect of which probat& 
is Sought is of the value of Rs. 10,000 or upwards, an appeal lies to His Majesty 
in Council agai: st such decree, 


Fo Kin v. Ma Sein Tin, (1919) 10 L.B.R. 22—dissented from ; Chotey 
Narain Singh v. Ratan Koer, 22 Cal. 519 ; Esoof Hashim Dooply and another v, 
Fatima Bibi and others, 24 Cal. 30 ; Romesh Chunder Mukerji v. Rajuni Kant 
Mukerji, 21 Cal. 1; Sajid Ali and another v. Thad Ali, 23 Cal. 1—referred to, 

The Rangoon Botataung Co,, Ltd. v. The Collector of Rangoon, 6 L.B.R, 
250—distinguished. 


Keith—for Applicants. 
Bhattacharya—for Respondent. 


RUTLEDGE, C.J., AND Carr, J.—This is an appli- 
«ation for leave to appeal to His Majesty in Council, 
Admittedly, in the District Court probate of a will 
of 1906 was granted to the applicants and the respond- 
ent’s case for probate of a will of 1924 was rejected. 
On appeal to this Court the decision was reversed, 
the appeal was allowed and probate of the will of 
1924 was granted to the respondent. 

It is admitted that the estate in respect of which 
probate was sought was considerably over the value 
of Rs. 10,000. Objection, however, is taken on behalf 
of the respondent to the grant of leave on authority of 
the case of Po Kin v. Ma Sein Tin (1) in which a Bench 


* Civil Miscellaneous Appeal No. 61 of 1926. 
(1) (1919) 10 LB.R. 22. 
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of the late Chief Court decided that in probate cases no- 
appeal lay to the Privy Council, on the analogy of the 
Rangoon Botataung Company's case (2). We have 
perused this judgment and we are quite unable to 
agree with it. We can see no analogy whatever 
between the provisions of the Probate and Adminis- 
tration Act and the Land Acquisition Act. We have: 
no doubt that the judgment of this Court granting 
probate is a decree and a final decree and there is 
a long series of decisions of their Lordships of the 
Privy Council which show that an appeal lies to 
them and will be entertained by them from decisions. 
of the High Court in probate suits. We need only 
refer to Romesh Chunder Mukerjee v. Rajani Kant 
Mukerji (3) ; Chotey Narain Singh v. Ratan Koer (4) ; 
Sajid Ali and another v. Ibad Ali (5) and Esoof. 
Hashim Dooply and another v. Fatima Bibi and 
others (6). In these circumstances, there will be the: 
usual order granting leave to appeal. 

[In the case of Ma Hnin Hlaing v. U Po 
Lein (Civil Miscellaneous Appeal No. 130 of 1926) a. 
similar question arose and the Bench composed of 
Rutledge, C.J., and Brown, J., followed the above: 
decision and held that an appeal lay to His Majesty 
in Council against a judgment on appeal of this. 
Court granting letters of administration to the estate 
of an intestate, governed by the Burmese Buddhist. 


Law—Ead.] 


(2) (1912) 6 LB.R. 150. (4) (1894) 22 Cal, 519. 
(3) (1893) 21 Cal. 1. (5) (1895) 23 Cal, 1. 
(6) (1896) 24 Cal, 30, 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice and Mr. Justice Brown. 


BASARAT ALI 
v. 


MAUNG AUNG BAN.* 


Civil Procedure Code (Act V of 1908), Order 47, Rule 7, section 115—No appeay 
from an order rejecting an application for review—Whether revision lies, 


Feld, that no appeal lies against an order refusing to readmit an application 
for review of judgment which had been dismissed for default. But where a 
Court ordered notice to issue to the opposite party to show cause why review 
should not be granted, and fixed one date for showing cause, and an earlier date 
for the return of thenotice, it had no jurisdiction to dismiss the application on 
the date fixed for the return of the notice, owing to the absence of the applicant on 
‘such date. There was no obligation on the applicant to attend on the date 
fixed merely for the return of the notice, and the applicant in applying to 
reopen the czse need not file an affidavit as the record speaks for itself- 
‘The High Court can set aside such an order on revision. 


Naidu—for Applicant. 
K. C. Bose—ior Respondent. 


RUTLEDGE, C.J., AND BRown, J.—This application 
was originally filed as an application in revision, but 
our brother Duckworth, holding that an appeal 
lay, referred the matter to us for decision. It seems 
quite clear, as has subsequently been pointed out by 
our learned brother, that no appeal lies. The order 
complained of is an order refusing to readmit an 
application for review of judgment which had been 
dismissed for default. That order was passed under 
the provisions of Rule 7 (2) of Order XLVII of the 
Code of Civil Procedure, and is not an appealable 
order. It howeverappears to us that this is a case 
in which interference in revision is justified. On the 
24th November the learned Judge of the District 





* Civil First Appeal No, 145 of 1926. 
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Court directed notice to issue to’ the opposite party 
to show cause why review should not be granted. The: 
date fixed for showing cause was the 22nd December, 
The 12th December was fixed as the date by which. 
the notice was to be returned. The application was 
dismissed because the applicant did not appear in the 
Court on the 12th December. But there was no 
obligation for him to appear on that date. The 
notice appears to have been served by then, and 
nothing further therefore remained to be done unti 
the 22nd December. The case was not fixed for 
hearing On the 12th December, and the Court had 
no jurisdiction to dismiss the application for failure of 
the applicant to appear on that date. The learned 
Judge refused to reopen the case, because the appli- 
cation to reopen was not supported by affidavit. But: 
the case was clearly one in which no affidavit was 
required as tne record spoke for itself. The order 
refusing to reopen the case was in our opinion clearly 
wrong. 

Objection has however been taken by the respond- 
ent that the application to reopen should have 
been dismissed on the ground that it was barred by 
limitation. The period allowed by Article 160 of the 
Schedule to the Limitation Act for the filing of the 
application was one of 15 days after the date of 
rejection of the application for review. Atthe expiry 
of 15 days from the 12th December the Court was. 
closed for the holidays. The courts generally reopened 
after the holidays on Saturday, January 2nd, and if the 
District Court was open on that date then the application 
filed on January 4th was time-barred. If however the 


Court was not open on the 2nd January the application 


was within time. We have no material at present for 
comingtoa decision on this point, and must leave 
it for the District Court to decide. 
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We set aside the order of the District Court,and 196 
direct that that the application to set aside the order of Basarat Att 
dismissal be allowed, unlessthe District Court holds  Mavune 
that application to be barred by limitation. wee EAB 

The respondent will pay the applicant the costs of "Oj:"2" 
the application in this Court, advocate’s fee two gold Brow, J- 


mohurs. 


APPELLATE CIVIL. 


Before Mr. Justice Gtler, 


MA NGWE BWIN aAnbD OTHERS 1927 


Vv. Jan, 10. 
MAUNG PO MAUNG anD ONE.* 


Specific Relief. Act (I of 1877), section 9—Claim for possession not to te joineg 
with claim for mesne pr ofits—Court’s power to vary decree. 


Held that a decree under section 9 of the Specific Relief Act should be 
confined to directing delivery of possession and should notcontain an award 
of mesne profits. The High Court in revision may cancel the order as to 
mesne profits, and confirm the decree for possession only. 


Munshi Nazir Ahmed v. Abid Ali, 11 1.C. 38 ; Sheo Kumar v. Narain Das, 
24 All. SOL ; Tilak Chandra Dass v. Fatik Chandra Dass and others, 25 
Cal. 803—referred to. 


Maung Tin—for Applicants. 
Kale—for Respondents. 


OTTER, J—In this case a claim for mesne profits 
was joined with a claim for possession under section 
9 of the Specific Relief Act of 1877. The suit was 
decreed in favour of the respondents, both for 
possession and for Rs. 400 in respect of mesne 
profits. 





* Vivil Revision No. 463 of 1925 from the judgment of the Township 
Court of Pagan in Civil Regular Suit (No. 66 of 1923. 
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Mr. Maung Tin has argued that a claim for 
mesne profits cannot be joined with a claim under 


AND OTHERS section 9, and he has cited Tilak Chandra Dass v. 
Maunc Po Fatik Chandra Dass and others (1) and Munshi 


MAUNG 
AND ONE, 


OTTER, J. 


Nazir Ahmed vy. Abid Ali (2) in support of his 
contention. He isclearly right, and Mr. Kale does not 
argue tothe contrary. He says, however, thatsomuch 
of the decree as relates to possession should be allowed 
to stand, and distinguishes the present case from the 
Allahabad case, where a contrary view was taken. 
He also cites Sheo Kumar v. Narain Dass (3), as 
showing that the two causes of action are entirely 


separate and distinct. It is true that the learned 


Judge inthe case of Munshi Nazir Ahmed v. Abid 
Ali (2) appears to have thought that the decree of the 
lower Court was indivisible, and declined to interfere 
with the order of the lower appellate Court setting it 
aside as a whole. 


I express no opinion upon the point, but the 
present proceedings are by way of revision, and I 
may make such order as I think fit. 


I set aside, therefore, so much of the order of the 
Township Court as relates to mesne profits. In the 
circumstances I think each party should bear its own 
costs of this application. 





(*) (1898) 25 Cal. 803. (2) (1911) 11 I.C. 38. 
(3) (1902) 24 All. 501. 
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APPELLATE CIVIL. 
Before Mr. Justice Otter. 


MAUNG KYAW ZA 
v. 
U DE BI anp onE* 


Buddhist Law—Froperty subject to Orasa’s si:ave—Subsequent property not sub- 
ject to partition on remarriage of one parent—Fartition what amounts to 
—Partition and gift distinguished—Orasa’s share evtinguishcd after twelve 
years and not merely barred—Limitation Act (1X of 1908), section 28. 


Held, that the orasa’s quarter share or the share of the children on remar. 
riage of surviying parent is confined only to the property acquired during the 
course of the marriage of the narents. 

Held, further that, unless at the time of the transfer of property, the trans- 
feree held an interest in the pr. perty, the transfer cannot be in law a partition, 

Held, also that a gratuitous transfer to a person having 10 vested interest 
as joint owner in the property transierred is a gift and if the subject-matter is 
immoveable property, it must be effected by registered deed. 

_ Held, further that the orasa’s quarter share and the share of the children on 
remarriage-of thesurviving parent are extinguished at the end of twelve years. 


Maung Po Kin and two ot hers v. Maung Shwe Bya,1 Ran. 405 ; P.K.A.C.T. 
Chokalingam Chetty v. Yaung Ni and others, 6 L.B.R. 170; Shwe Poand one 
v. Maung Bein and one, 8 L.B.R. 115—referred to. 


Khoo—for the Appellant. 
E Maung (1)—for the Respondents. 


OTTER, J.—This was an action for the recovery 
of a sum of money being the value (inter alia) of 
certain immoveable property to which the appellant 
claimed to be entitled as having been transferred to 
his deceased wife in her lifetime by her father the 
ist respondent. 

In the lower Court one issue only was framed, viz.— 


Do the properties mentioned in the schedule of the 
plaint belong to the deceased Ma The U as alleged ? 


* Special Civil Second Appeal No. 648 of 1925 against the decree of the . 


District Court of Bassein in Civil Appeal No. 145 of 1925, 
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The matter was gone into at some length and the 
facts and arguments appear clearly from the judgments 
in the two lower Courts. I-am only concerned here 
with the immoveable property, for the claim in respect 
of certain other property was dismissed. I do not: 
propose to discuss the contention put forward on the 
evidence called below at all, for Mr. E Maung who. 
appears for the respondents, has taken points in the 
nature of preliminary points, which I think dispose 
of the matter. As I have indicated the Ist respond- 
ent is the father-in-law of the appellant, Ma The U, 
his daughter, having been married to the appellant. 
The suggestion on behalf of the appellant was that. 
on the occasion of a third marriage of the father-in-law, 
he, by way of partition, transferred the suit property 
to his daughter, and that therefore the appellant 
would by inheritance be entitled to one-fourth share 
of it, and in that case the other three-fourths would 
go to his step-daughter the 2nd respondent. The Ist 
respondent is in possession of the property. 

The fist point taken by Mr. E Maung is that if 
the transfer by the father-in-law was said to be by 
way of partition it must be bad, for his deceased 
wife had no interest in the property at the time of the 
alleged partition. [f on the other hand it is suggested 
that the transfer was by way of gift it is equally bad, 
for no registered document exists, 

Upon the first point the evidence is that Ma The 
U’s mother (and ist respondent’s first wife) died 


' 30 years ago. Subsequently (some 27 years ago) it was. 


stated that the Ist respondent married a second wife, 
and after her death (some twelve years ago) he married. 
his third wife. 

Mr. E Maung says that in order to obtain any 
interest at all Ma ‘The U must have attained the age 
of 18 years on her mother’s death, and there is no 
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evidence as to how old she was. lf the matter had 
rested here I might have remanded the case for 
further evidence upon this point for it is a new point. 
But Mr. E Maung goes further, he says even if Ma 
The U was of an age to obtain an interest, her 
interest was extinguished by process of limitation of 
time, and he refers me to Article 123 and section 28 
of the Limitation Act of 1908. I can see no answer 
to this point, nor can Mr. Khoo on behalf of the 
appellant suggest one. Furthermore it is argued for 
the respondents that even if Ma The U’s interest had 
revived upon the second marriage (as it might in 
law) her rights with regard to it must also be extin- 
guished by reason of the same provisions of the 
Limitation Act, for more than twelve years has elapsed 
since such revival. 

Mr, E Maung also argues that as it is in evidence 
that the suit property was acquired during the second 
marriage, Ma The U could never have acquired an 
interestin it at all, for it is only in respect of property 
acquired during the course of the marriage between 
her mother and the ist respondent that she could 
acquire rights according to Burmese Buddhist Law. 
To this point again no answer has been suggested, 
and I can see none. 

Thus it is clear to my mind that even if Ma The 
U ever in fact acquired an interest to this property 
(and J think she did not) such interest must have 
been extinguished before the time of the suggested 
partition. The following authorities were cited in the 
argument and they bear out the contentions of the 
respondents to which they were directed. P.K.A.C.T. 
Chockalingam Chetty v. Yaung Ni and others (1), Shwe 
Po and one v. Maung Bein and one (2) ; Maung Po Kin 
and two others v. Maung Shwe Bya (3). 
~ W)6LBR. 170. (2) 8 L.B.R, 115. (3) (1923) 1 Ran. 405. 
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If therefore Ma The U had no interest at. the 
time of the alleged partition the transfer cannot be 
said to have been by way of partition. 

That being so it cannot be suggested that any 
transfer was effectual, fora mere gift of immoveable 
property must be effected by a registered instrument 
(section 123 of the Transfer of Property Act of 1882). 

Mr. Khoo on behalf of the appellant has contended 
that as these points are new points and were 
not raised in the lower Courts I ought at least to 
remand the case for further evidence to be taken. 
He does not argue that they are not good points 
upon the evidence upon the record. 

I do not think I ought to accede to this sugges- 
tion, for it is difficult to see what evidence could be 
called which would be likely to assist the appellant. 
Evidence was given as to the daies of the marriages 
and deaths I have referred to and I have no doubt 
it is approximately correct. It is only upon the 
question of dates that further evidence would be 
relevant upon the questions of limitation, and I have 
no doubt at all that the position would not be 
altered by the recording of such evidence, if available. 

In these circumstances the appellant cannot prove a 
right to the immoveable property in suit and the 
decision of the District Court must be upheld, though 
on different grounds. The appeal is dismissed with 
costs, 
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APPELLATE CRIMINAL. 
Before Mr. Justice Doyle, 


MAUNG PU 
Vv. 


MAUNG CHIT PYU.* 


Criminal Precedure Code (Act V of 1898), section 145—Omission by magistrate 
to record in writing h1s reasons for believing that dispute would lead to 
breach of peace, whether a material illegality. 


Held, that the omission of a magistrate to state the grounds in his initial 
order that he is satisfied of the existence uf a dispute likely to cause a breach 
of the peace, as stated in section 145 of the Criminal Procedure Code, is not 
such an illegality as to vitiate the whole procecdings, provided grounds for such 
belief do exist and the enqviry by the magistrate has been duly made. 


Subramanian Aiyar v. King-Emperor, 25 Mad. 61; V. M. Abdul Rahmanv, 
King-Embperor, 5 Ran. 53—referred to. 


DoyLz, J.—Maung Chit Pyu, and old gentleman 
of 78, launched a complaint to the effect that, as 
the result of a dispute, Maung Pu was forcibly 
reaping his crops, and that, when he himself attempted 
to reap, Maung Pu had threatened to beat him, with 
the result that he was unable to plough his land, 
and, as he was afraid of a serious altercation over 
the disputed land, he requested that action might be 
taken under section 145 of the Criminal Procedure 
Code. 

The Subdivisional Magistrate of Meiktila, after 
examining Maung Chit Pyu, issued a notice to 
Maung Pu and proceeded to take evidence. 

The evidence of Maung Chit Pyu was to the effect 
that in 1287 B.E. after he had planted Indian corn, 
Maung Pu forcibly reaped the corn planted, he was 
prosecuted for theft and acquitted in Criminal Regular 








* Criminal Revision No. 1516B of 1926 from the order of the Sabdivisisnal 
Magistrate of Meiktila in Criminal Miscellaneous Case No, 118 of 1926, 
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Trial No. 117 of 1925 of the Court of the Second 
Additional Magistrate of Meiktila. Maung Chit 
Pyu afterwards ploughed the land and planted 
sessamum and Indian corn; he in turn was conse- 
quently prosecuted for mischief in the Court of the 
Second Additional Magistrate, Meiktila, in Criminal 
Regular Trial No. 69 of 1926, but he won the case. 
There was a prior case—Criminal Regular Trial No. 116 
of 1925—in which Maung Pu had filed a complaint 
against him, but the case was dismissed without 
issuing summons to him. He stated that, when he 
went to reap the corn, Maung Pu, with many men 
armed with sticks, das and weapons, threatened him, 
so that he was unable to reap the corn. 

Maung San Nyein (P. W. 3), the headman testified 
that Maung Chit Pyu had reported to him that 
Maung Pu was forcibly reaping his crops and had 
threatened to beat him ; the headman_ personally 
went to Maung Pu and remonstrated with him, but 
Maung Pu replied that he owned the land, that he 
was entitled to it) and that he would reap the 
crops, several witnesses testified that Maung Pu had 
reaped the corn sown by Chit Pyu. 

The remainder of the evidence, both on behalf 
of Maung Chit Pyu and Maung Pu, who himself did 
not go into the witness box, was with a view to 
proving who actually worked the land. The Sub- 
divisional Magistrate decided that, as they had been 
both ploughing the land simultaneously by force, it 
was probable that there would be a serious altercation, 
and that they would come to blows, and passed an 
order under section 145 of the Criminal Procedure 
Code giving possession to Maung Chit Pyu. 

The Sessions Judge of Meiktila was moved in 
revision by Maung Pu and has submitted the pro- 
ceedings to this Court with the recommendation that 
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the order of the Subdivisional. Magistrate be set 
aside. 

The learned Sessions Judge recommended that 
the order should be set aside on the ground that the 
Subdivisional Magistrate, before ordering the parties 
to put in their claims, had not recorded in writing 
his reasons for believing that a dispute likely to cause a 
breach of the peace existed. He hasalso held that, 
beyond an unsypported statement by Maung Chit Pyu 
that Maung Fu came with sticks and das, “there is 
absolutely nothing to show that any breach of the 
peace has been or is likely to be committed.” 

Section 145 of the Criminal Procedure Code is a 
mandatory order that, if a Magistrate has reason to 
believe that a dispute as to land is likely to lead to 
a breach of the peace, he is bound to take action to 
prevent such a breach arising by placing one or 
other of the parties in possession and forbidding the 
ether the disturbance of such possession. There have 
in the past been conflicting decisions as to whether 
the omission of the Magistrate to record the grounds 
on 'vhich he considers an enquiry should be instituted, 
results in his subsequent proceedings being void as 
without jurisdiction. It is only right and proper in 
order to avoid hasty action that a Magistrate should 
be required to state the grounds of his belief as to 
the necessity for an enquiry. It would primd facie 
appear to be absurd where an enquiry proves that there 
as a dispute which may lead to bloodshed, and where 
a Magistrate has taken effective steps under this 
section to abate temporarily the cause of dispute, 
that his order should be capable of being set aside, 
thers reviving the conditions he is specifically 
ordered to reniedy, merely because he omitted to 
put in writing the grounds which had caused him so to 
act. The former view of the jurisdiction was, however, 
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fe. 


based on a miftaken interpretation of Subramanian 
Aiyar v. King-Emperor (1). ee eal Council, . 
approving the judgment of this Court’in V. M. Abdul 
Rahman v. King-Emperor (2) has recently decided. 
that disobedience of a mandatory and directory order 
does not, as a general rule, render preceedings null 
and void unless it can be proved that injustice 
has been done to anv party as a result of that 
omission. 

It cannot be said that, in the present case, any 
injustice resulted. The encuiry appears to have been 
carried out by the Subdivisional Magistrate with 
considerable theroughness and it has not been alleged 
that either of the parties was prevented from producing 
evidence in support of their claims. So far as the 
legal aspect is concerned, there is therefore no cause 
for interference. 

As regards facts, it is undoubted that the patties 
have been ploughing and over-ploughing the land in 
question, and that there has been forcible taking 
of the crops. This is a form of action that in all 
countries in the world is notoriously liable to lead 
to a breach of the peace. ‘Cursed be he who 
moveth his neighbour’s land mark’’. The fact that 
each party has been inefiectually to the law Courts 
far from being an argument in favour of the proba- 
bility of future peace justifies the inference that, 
the legal measures having proved ineffectual, more 
summary methods would be recorded to. 

There isa definite statement by Maung Chit Pyu 
that he was threatened with physical force when he 
endeavoured to enforce claims which he believed to 
be legitimate. This statement is, to a certain extent, 
corroberated by the evidence of the headman that 


(i) (1901) 25 Mad. 61. (2) (1927) 5 Ran. £3. 
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he actually remonstrated with Maung Pu. The Sub- 
' divisional Magistrate who tried the case, has believed 
the evidence of Maung Chit Pyu, which is in accord- 
ance with the probabilities suggested by the circum- 
stantial evidence. ‘ 

Under these circumstances, this Court, in revisit3= 
does not consider that there are sufficient grounds 
fer dissenting from his finding of fact. 

The proceedings will be returned with these 


remarks. 





APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C , Claef Justice,and Mr. Justice Brown. 


THE BURMA OIL *#s., Lrp. 
v. 
U PO NAING.* 


“Oi? whether includes “oil-gas” in Government grant --Ownership in otl-gas— 
Indian Petroleum Act (VIII of 1899), section 2—Upper Burina Oil Fielils 
Regulation No. VI of 1910—Burma Oil Fields Act (Burma Act I of 1910), 
section 2, 

Held, thata grant from Government to win, get and dispose of varth-oil from 

a well site does not entitle the grantee tothe natural gases exading from the 

well and they remain the property of Government. The grantee cannot there. 

fore claim any compensation from his lessee of the oil well site for the use by 
the lessee of them oil-gas which the grantee does not own. ‘“‘ Oil” as defined 
in the Indian Petroleum Act and in the Upper Burma Oil Fields Regulation No- 

VI of 1910 does not iaclude oil-gas ; and whilst the definition of ‘ oil” includes 

“oil-gas’?in the Burma Oil Fields Act, 1918, that Act does not purport to 

enlarge any grant made by Governn:ent previous to the date of the Act. 

Burnard-Argue-Roth-Stearn’s Oil and Gas Company, Limited and others 
w.A. Farquharson [1912] A.C. 864—referred to. 


McDonald and Paget—for the Appellants. 
Kyaw Din—tfor the Respondent. 


RUTLEDGE, C.J. AND BROWN, J.—This is an appeal 
from the judgment of this Court on the Original Side 


ivul First Appeal No, 2U9 of 1926 fro: the judgment of the Original 
ivil Regalar Suit No. 75 of 1926. 
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giving the respondent a decree for compensation for 
the use of oil-gas derived from an oil-well site leased 
by the respondent to the appellants. 

We may note that the learned trial Judge seems 
to take for granted that the respondent is the absolute 
owner of the oil-well site in question, and he does not- 
seems to have examined the extent of the interest 
which he had in this site. This in our opinion is 
the deciding factor of the case. Respondent’s interest 
is set out in the grant by Government, Exhibit 1, 
dated 25th April 1912 whereby the Secretary of State 

“for India in Council granted to the respondent and 
his heirs, representatives and assigns in perpetuity the 
right to win and get earth-oil from the well site in- 
question and to dispose of all earth-oil to be gotten 
therefrom on certain conditions. The only one that 
we may mention is the second which prescribes a 
royalty of eight annas for every 100 viss of crude oi] 
gotten to be paid to Government. We have been 
referred to the definition of petroleum in the Indian 
Petroleum Act, 1899 and to the definition of “ oil” 
in the Upper Burma Oil Fields Regulation No. VI of 
1910. In section Z (c) of the latter “oil” means 
petroleupz oil and includes crude oil, refined oil, oil 
partiall¥ refined and any of the products of petroleum: 
In none of tHese definitions is there any-suggestion 
‘of “gas”. Earth-oilas used in the grant to respondent 
seems to mean the crude or unrefined oil asit emerges 
from the soil. The learned trial Judge observes 
“Ut is clear that oilincludes gas.” In our opinion it is 
tolerably clear that it does not. And Lord Atkinson’s 
judgment in the Burnard-Argue-Roth-Steain’s Oil 
and Gas Co:npany v. Farquharson (1) though on 
different and more ample evidence than we have in this 
case, is of great value upon this question. But the only 

(1) LR. [1912 A.C. 864. 
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evidence that we have in this case shows that the 
“ natural gas” emitted from the drill hole here differs 
widely from the gas obtained from converting crude oil. 
We are consequently of opinion that the respondent 
did not by his grant obtain any right to win, get or 
dispose of gas. 

This hasin fact been admitted by the learned 
advocate forthe respondent. He argues that although 
he was not the owner of the gas at the time of the 
grant in 1912 or at the time of the lease to the appel- 
Jants (5th June 1918) by virtue of the Oil Fields Act, 
1918 and Rules thereunder which came into force on 
Ast January 1919 his grant was enlarged and he 
became owner of the gas as well ; that that Act saddled 
the respondent with liabilities regarding gas and that 
it would be inequitable to so saddle him if he was 
not the owner. By section 2 (a) of that Act “oil”? 
means petroleum oil and includes crude oil, oil-gas, 
refined oil, oil partially refined and any of the 
products of petroleum. An examination however of 
the provisions of the Act suggests that its main object 
was to give the Local Government power to provide 
for the safety of the oil-fields and their better regu- 
Jation. Incidentally me may notice in the rule making 
section 13 (2) (w) “provide for the disposal of 
inflammable gases.” Nowhere are these words which 
enlarge either expressly or by necessary inference grants 
previously made by Government. Failing such words 
we must hold that the ownership of natural gases so 
far as they are capable of ownership remained with 
Government and did not pass either in 1912 or in 1919 
to the respondent. That being so he could not either 
pass on any rights to the appellants which he had not 
himself and a fortiori he cannot ask the appellants to pay 
him compensation for the use ofa commodity which 
he did not own. It seems to us that the only person 
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who can make any claim in respect of the natural gas 
is Government who has not divested itself by grant: 
or otherwise of the ownership. 

For the appellants it is urged that by reason of 
the provisions of section 108 (0) of the transfer of 
Property Act they can use the gas as a product of 
the property in the same way as a lessee might us€ 
leaves in a garden or a water spring: in a mine. It is 
not necessary for us to express any opinion on this: 
point. 

For the reasons already given the appeal must be 
allowed and the respondent-plaintiff's suit must be. 
dismissed with costs in both Courts. 


APPELLATE CRIMINAL. 
Before Mr. Justice Doyle. 


MAUNG THU DAW 
U PO NYUN.’ 


Criminal Froecdure Code sAct V of 1898), sections 252, 253, 259--The State and 
not a private person 18 res ponsitle for the conduct or withdrawalof non- 
con poundable or cognisable warrant cases. 

Held, that the princip'e underlying the provisions dealing with the trial of 
non-coipoundable or cognisable warrant cases is that whether instituted on 
compiaini or otherwise the final responsibility for the conduct of such cases 
rests with the State and that where there is reasonable ground for believing. 
that an offence has been committed, once the machinery of law has been set 
in notion the right of arresting its progress rests with the State alone, and not. 


with a private individual. 


DovLe, J.—Maung Po Nyun- laid a complaint: 
against Maung Thu Daw in the Court of the Additional. 
District Magistrate, Tharrawaddy, accusing the latter 








* Griminal Revision No. 1B of 1927 avainst the order cf the First Addi- 
tional Magistrate of Tharrawacdy in Criminal Reg:tar Trial No. 124 of 1920, 
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-under section 409 of the Indian Penal Code of 
fraudulent conversion of certain sums of money— 
a cognisable non-compoundable offence. The 
complaint was iransferred to the First Additional 
Magistrate, Tharrawaddy, for disposal. As there was 
a civil dispute pending between the parties, the case 
was stayed after the accused and prosecution wit- 
messes had appeared but had not been examined. 
Later an application was put in to the effect that the 
parties desired to compound the case as apparently 
the connected suits had been dismissed for want of 
prosecution. The First Additional Magistrate noted 
that as the cases was not compoundable it should 
proceed as he had already taken cognisance against 
the accused. The High Court is now asked to 
revise the order of the First Additional Magistrate on 
the ground that he ought to have dismissed the 
complaint under section 203 of the Code of Criminal 
Procedure, particularly as the civil suit had been 
compromised, and as it would only be a_ sheer 
waste of time if the parties were forced to proceed 
with the criminal case. This application is resisted 
by U Po Nyun. 

The procedure in warrant cases is laid down in 
section 25Z of the Criminal Procedure Code which 
provides that the Magistrate shall proceed to hear the 
cOmplainant, if any, and take all such evidence as 
may be produced in support of the. prosecution, and, 
after ascertaining the names of any persons likely to be 
acquainted with the facts of the case, he shall summon 
such of them to give evidence as he thinks neces- 
sary. This section clearly contemplates that once 
action has‘been taken against an accused the case will 
normally proceed. It is nowhere contemplated 
that a desire on the part of the complainant to 
refrain from further pursuing the case shall justify 
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the arrest of further proceedings. The very wording 
of section 248, Criminal Procedure Code, which 
occurs in the chapter dealing with summons Cases. 
that “if the complainant . . . im any case under 
this chapter . . . satisfies the Magistrate 

the magistrate may permit him to withdraw 

« « » « MiG@shall . . « » acquit ihe accused,” 
makes it clear that no such action is contemplated 
in warrant cases while section 259 only gives discretion 
to a magistrate in a warrant case instituted upon 
complaint to discharge the accused in the 
absence of the complainant if the offence may be 
lawfully compounded or is not a cognisable offence. 
It is always open to the Magistrate, after hearing 
whatever evidence he considers necessary (section 
252) or even at an earlier stage to discharge the 
accused (section 253) if for reasons to be recorded 
by him he considers the charge to be groundless. 
This course is still open to him although up to the 
present he has expressed no opinion on the merits. 


. If the trying Magistrate considered that, although the 


charge was not groundless, there was little likeli- 
hood of the case being pursued to a successful issue, 
he could consult the District Magistrate who would, 
if advisable, instruct the Public Prosecutor under 
section 494 of the Criminal Procedure Code to with- 
draw the case. The complainant or the accused 
could similarly move the District Magistrate in the 
matter. : 

The principle underlying the provisions dealing 
with the trial of non-compoundable or cognisable 
warrant cases is that whether instituted on complaint 
or otherwise the final responsibility for the conduct 
of such cases rests with the State and that where 
there is reasonable ground for believing that an offence ~ 
has been committed once the machinery of law has 
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been set in motion the right of arresting its progress 1927 

rests with the State alone. This application stands — Maune 

dismissed, Tav Daw 
ee U Po Nyun. 
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ORIGINAL CIVIL. 
- Before Mr. Justice Chari. 


THE SOORATEE BARA BAZAAR Co., Lrp. 1927 


v. Jan, 27 


HOOSAIN HAMADANEE & Co.* 


Effect of expiry of atemtorary Act —Suit filed before expiry and coming ut for 
hearing after expiry of Act—Effect of defence raised under the Ad— 
Rangoon Rent Act (Burma Act IX of 1925), section 10. 

Plaintiffs sued defendant for ejectment from their premises, when the 
Rangoon Rent, Act was in force. Defendant relied on the protection given to 
him under the said Act, but the Act expired by the date the suit came on for 
hearing. 

Heid, that as the Rangoon Rent Act was a temporary Act, on its expiration 
parties are relegated to the position they held under the general law except in 
respect of those matters specially provided for in the Actitself. Section 10 of 
the Act did not alter the law or created any new legal rights but merely placed 
a restriction on the Court and prevented it from passing a decree which it would 
otherwise have been bound to pass, Consequently on the expiry of the Act 
defendant’s plea which he could only raise under the Act, had to be disalloweg 
though the suit was instituted prior to the expiry of the Act and was pending 
when it expired. 

Kishoredas v. Ahmed Suleman, 49 Bom. 567 ; Kundanmal v. Dayr, 52 Cal, 
551; R. K. Modi & Co, v. Mahomed Bhai, 49 Bom. 724—referred to. 


N. M. Cowasjee and Leach—for the Plaintiffs. 
Jawad—tor Detendant. 


CHARI, (This is a suit filed by the plaintiffs to 
eject the defendant from two rooms Nos. 3 and 4in 
house No. 3, Mogul Street, Rangoon. The suit was 
filed on the 22d of September 1924 when the 
Rangoon Rent Act of 1925 wasin force. Jt came up 
for hearing on the 14th of January 1927 after that Act 

* Civil Regular 5uit No. 469 of 1926. 
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had expired. The suit is based on the assumption 
that the tenant was in occupation of the premises 
paying Rs. 170 a month as such tenant, in respect of 
which by operation of the Notification of the Govern- 
ment, the Rent Act ceases to have any effect. The 
defence raised was that the defendant became tenant 
of rooms Nos. 3 and 4 on two diferent occasions, 
i.¢., in 1909 and 1916 paying Rs, 80 for room. No. 4 
which was first taken and Rs. 90 for room No. 3 
which was leased later on. It is contended therefore 
that he should be treated as a separate tenant in 
respect of the two rooms and as such he is still with- 
in the protection of the Rangoon Rent Act and the 
plaintiffs have no right to eject him. The facts are 
admitted. Ii is admitted that after the first month of 
the later tenancy single bills were sent out for a 
collective rent of Rs. 170 in respect of the two rooms | 
that the tenant with the permission of the landlord 
removed the partition between the two rooms and is 
in occupation of the whole as a single office. a 
Two questions arise for decision, first :—what is 
the effect of the expiry of the See Rent Act on 
the 3ist December 1926 on the suit which was 
pending at that time and caine up for trial after such 
expiry ? Second:—is the defendant to be regarded 
as a tenant of the whole premises paying therefor a 
rent of Rs. 170? As regards the first point, both the 
Rangoon Rent Act of 1920 and the Rangoon Rent Act 
of 1925 are temporary Acts. They cease to have any 
operation on the expiry of the time fixed in the Act 
itself. The rule laid down in section 6 of the General 
Clauses Actand section 5 of the Burma General Clauses 
Act which deal with the effect of the repeal of an 
enactment by a subsequent one have therefore no 
application. The general principles applicable to the 
subject are laid down in Craies on Statute Law 
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second edition, page 364: “As a general rule and 
unless it contains some special provision to the 
contrary, after a temporary Act has expired no 
proceedings can be taken upon it and it ceases to 
have any further effect.” The provision to the 
contrary contained in the Rangoon Rent Act, 1925, 
is in the proviso to section 1 which enacts that the 
expiration of the Act shall not render recoverable any 
rent which during its continuance was irrecoverable 
or affect the right of a tenant to recover any sum 
which during the continuance of the Act was recover- 
able by him. This proviso exempts two particular 
classes from the general effect of the expiration of a 
temporary Act and obviously refers to the disability 
placed on the landlord to recover any sum in excess 
of the standard rent and the rights given to the 
tenant of recovering any fine or premium paid by 
him in addition to the rent and, within a certain time, 
any sum paid in excess of the rent payable under the 
Act. If the Act when it expired loses all effect then 
the parties are relegated to the position which they 
occupied before the Act was passed and in which 
they would have been had no such Act been passed. 
Thus it stands to reason that the tenant who would 
in certain circumstances have been able to resist the 
landlord’s suit for ejectment will not be able to do 
so any longer. It is noteworthy that section 10 of 
the Act is carefully and cautiously worded. It merely 
provides that notwithstanding the provisions of the 
general law no order or decree for the recovery of 
possession of any premises shall be madeso long as 
the tenant pays or is ready and willing to pay the 
rent to the full extent payable under the Act and 
performs the conditions of the tenancy. That section 
therefore does not alter the law or create any new 
legal rights but merely places a restriction on the 
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Court and prevents it from passing a decree which it 
would otherwise have been bound to pass. As soon 
therefore as the Act has come toan end that restriction 
has been removed and the Court is bound to pass 
the decree which it would ordinarily grant. The mere 
fact that the suit was instituted before the expiry of 
the Act and continued to be pending till after such 
expiry makes no difference in the legal position. 
Mr. Cowasjee who raised this rather interesting 
question placed no authority before me and J have 
not been able to find any direct authority on the 
point. There are however rulings to which I shall 
shortly refer and which lend support to the conclusion 
arrived at byme. In the case of Kishoredas v. Ahmed: 
Suleman (1), it has been held that when a notice 
determining the tenancy has been given during the 
continuance of the Bombay Rent Act and the tenant 
remained in possession under the protection of the 
Act, the landlord can obtain a decree on that notice 
after the expiry of the Act and it was not necessary 
for him to give a fresh notice. The basis of that 
decision was that the termination of the tenancy as a 
result of the notice issued by the landlord was not 
affected by the Bombay Rent Act under protection 
of which the tenant remained in occupation of the 
premises in spite of the fact that the tenancy was 
determined. The ordinary rights of the landlord and 
tenant remained in force, but were kept in suspense 
during the continuance of the Act. In the case of 
R. K, Modi & Co. v. Mahomed Bhai (2), the question 
arose in a different way. In that case the landlord 
sought to evict the defendant on the ground that he 
required the premises for his own use and occupa- 
tion. On the faith of this representation, the tenant 
agreed to a consent decree, The tenant thereafter 
(Ly (1925) 49 Bom. 567, (2) (1923) 49 Bom. 724. 
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applied for compensation under section 10 (a) of the 
Bombay Rent Act corresponding to section 10, clause 
3 of the Rangoon Rent Act. It was found by the 
trial Court that the landlord’s requisition was a false 
one and his occupation a pretence. The effect of 
that finding was that the tenant would have been 
entitled to be put back in possession of the premises 
and for compensation in addition thereto or in lieu 
thereof. The Bombay Rent Act however expired on 
the 31st of August 192+ with reference to the 
particular premises then in question. The tenant's 
application was filed on the 20th of August 1924 and 
was thus pending when the Act expired. The effect 
of the expiry of the Act was considered by the 
Bombay High Court and a Bench of that Court held 
that that effect was to put an end to the proceedings 
instituted on behalf of the defendant-tenants. The 
Same reasoning would apply as regards a defence 
relied on by the defendant, which being a special 
defence open to the tenant under the Act, would not 
be available to him after the Act expired. I shall 
make my meaning clear. If instead of the landlord 
filing asuit for ejectment, the tenant had filed a suit 
fora declaration that on account of the protection 
given to himby the Rent Act, the landlord had no 
right to eject him, such a suit by a tenant pending 
when the Act expired, must necessarily be dismissed. 
Similarly, when the plea is raised as a defence it has 
to be disallowed since the A t which enabled the 
tenant to raise the plea had expired. In another case 
which came up before the Calcutta High Court 
Kundanmal v. Daya (3), it was held that the proceed- 
ings before the President of the Calcutta Improve- 
ment Tribunal pending before him on appeal from 
the decision of tne Rent Controller came to an end 
; (3) (1925) 52 Cal. 551. 
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on ihe expiry of the Calcutta Rent Act in respect of 
premises for which renial above a certain amount 
was being paid. 

It seems to metherefore that on an application of 
the principles relating to the effect of the expiry of a 
temporary Act | am bound to hold that as soon as 
the Act expired the parties are relegated to the 
position they held under the general law except in 
respect of those matters specially provided for in the 
Act itself. The result is that the defendant cannot 
be allowed to raise and rely upon the particular plea 
on which he seeks to resist the plaintiffs’ suit though 
the suit was instituted prior to the expiry of the Act 
and was pending when it expired. The plaintiffs 
would therefore be entitled to the decree they claim. 
In this view it is unnecessary to decide the other 
point raised before me but in case the appellate Court 
should take a different view of the law I shall briefly 
state my conclusion on that point. 

It is admitted that the defendant tcok the two 
rooms on two different occasions but when he took the 
adjoining room in 1916 his subsequent conduct clearly 
shows that he took it aS an. adjunct to the room of 
which he was already tenant with the intention of 
converting the whole into a single office. He has 
been admittedly paying rent in a lump sum and he 
has also removed the partition dividing the two 
premises. He must therefore be deemed to be in the 
position of a person who has enlarged his original 
tenancy by the acquisition of additional accommoda- 
tion for which he pays additional rent. There will 
therefore be a decree for the plaintiffs as claimed 
with costs, ; 

The defendant is given time till the 31st of March 
1927 to vacate the premises, The execution of the 
decree is stayed till then, 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., KC., Chief Justice, and Mr. !ustice Brown, 


MA YAIT AND THREE 
v, 
MAHOMED EBRAHIM MOOLLA. * 


Transfer of Property Act (IV of 1882), section 6 (a)and (e)—Spes s=ccessionis— 
Nature of rights of a reversioner after a female heiress under Hindu 
Law—Chance of an heir-aPparent succeeding to an estate under Mahonte- 
dan Law—Interest of a person under a deed of settlement—Vested 
remainder, definition of a—Present right to share of income accrucd, 
due and future, and share of corpus on determination of prior riglts 
under a settlement are vested rights and not spes successionis. 


Ga Kalai gentleman of mixed Hindu and Burmese blood, made a settlement 
of his properties in 1908, died in 1911. His son C who was a beneficiary under 
the settlement filed a suit to set aside the settlement and for the »dministration 
of the estate. The settlement was upheld by the Privy Council in 1921. In 
1919 during the pendency of the litigation C transferred his rights in the estate 
of G and also under the settlement tc theirespondent. In 1925 respondent filed 
his suit against the eppellants who are the widow and daughters respectively 
of G and also trustees uncer the settlementto enforce his rights under the 
transfer. Appellants contended that the transfer by C was invalid as it wes 
only a transfer of a mere ses successionis and of a mer¢ right tosue. Under 
the settlement C was entitled toenjoya portion of the income of certain settled 
properties and also had the right to share in the proceeds of the sale of 
Certain settled properties if he was alive when the widow died and the 
youngest child of G attained the age of 21. 

Held, that the property transferred by C to the respondent was not a chance 
of an heir-apparent succeeding to an estate or the chance of aiclation obtain. 
ing a legacy but was a vested right in property, and therefore the provisions 
of section 6 (a) and (e) did not apyly. 

Neither the Hindu Law as to the right cf arcversioner tosuccced a female 
heir which would be a mere chance of successiov, nor the Mahomedzn Law 
as to the chance of an heir-apparent saccceding to an estate which would be 
neither transferable or releasable were applicable in this case as C’s rights 
were not those of an heir, but were rights under a deed of settlement capable 
of transfer, C’s right tu share in the corpus of the estate was inthe nature 
ofa vested remainder and was always ready to come into possession the 
moment the prior estates determined ; it was not a mere contingency or 
possibility. His right to income was not only a vested right but a present 
right to an estate of which he was enjoving the possession at the time of hi8 
transfer to the respondent ; and it was nota mere right to sue. 


* Civil First Appeal No. 139 of 1926 against the judgment of the Original 
Side in Civil Regular Suit No. 271 of 1925. 
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Umes Chunder Sircar v. Zalury Fatima and others, 18 Cal. '64 ; Williams 
on Real Property, 24th edition, p. 412—referred to. i 

Annadan Mohan Roy v. Gour Mohan Mallik, 48. Cal. 536 and 50 Cal. 929; 
Bahadur Singh and othersv Mohar Singh aid others, 24 All. 94 3 Jai Narayan 
Pande v. Kishun Dutta.Misra, 3 Vatna 575; Suinsuddin Goolam Hoosein and 
another v.Aldul Hoosein Kalimuddin and another, 31 Bom. 165—disting uished. 


N. M. Cowasjee—for the Appellants. 
N. N. Burjorjee—for the Respondent. 


RUTLEDGE C.J., AND BRown. J.—On the 5th May 
1908 U Ohn Ghine, since deceased, executed a deed 
of settlement of certain: properties belonging to his 
estate whereby he transferred the properties in 
question to trustees for the benefit of his wife 
and children and other relations and descendants, 
retaining to himself a life interest in the profits. U Ohn 
Ghine died on the 10th June.1911, and after Lis 
death, his son Maung Chit Maung who is one of 
the beneficiaries under the deed of settlement brought 
a suit for administration of the estate and claimed that 
the settlement should be set aside. This suit was 
filed on the 16th December 1913, and the litigation 
eventually came to an end with the decision of their 
Lordships of Privy Council on the Ist August 1921. 
On the 17th December 1919 Maung Chit Maung 
executed a deed whereby he purported to transfer 
to the respondent M. E. Moolla his rights in the estate 
of U Ohn Ghine including his rights under the deed 
of settlement if that settlement should ultimately be 
held to be binding. At the time of the execution of 
the deed the suit for administration and for the 
cancellation of the deed of settlement was pending in 
the Privy Council. . 

In the suit out of which the present appeal has 
arisen the respondent M. E. Moolla has sued the 
trustees under the deed of settlement to enforce his 
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rights under the instrument of transfer to him of 
1919. The chief objection taken to the suit by the 
trustees was that Maung Chit Maung was not com- 
petent to assign his rights under the deed of 
settlement, and that the transfer purporting to have 
been made by him to M. E. Moolla was invalid. The 
learned Judge on the Original Side has held that the 
transfer was a valid transfer, and has referred the case 
‘to the Official Referee for the taking of accounts. The 
trustees under the settlement have appealed against 
this order. 

It is contended on behalf of the appellants firstly 
that the transfer is wholly invalid as being the transfer 
of a mere spes successionis or of a mere possibility of 
a like nature, and secondly that so far as the claim to 
present income is concerned it is a transfer of a mere 
right to sue, and is therefore invalid under the provi- 
sions of section 6 (e) of the Transfer of Property Act. 
‘The trustees under the deed of settlement are Ma 
‘Yait the widow and Ma Myaand Ma Noo the daughters 
-of the settlor. Maung Chit Maung is the eldest son 
of the settlor. The deed sets forth that after the 
death of the settlor certain moveable properties are 
‘to be given to certain specified heirs. With this part 
of the deed we are not now concerned: The deed 
then dealt with certain immoveable properties which 
care divided into three classes. The properties in the 
first class are to be sold on the death of the settlor, 
and the proceeds to be utilised for the purpose of 
rebuilding the other houses of the estate. The pro. 
perties in the second class are to be sold by the 
trustees after the death of Ma Yait and the attainment 
of the age of 20 years by the youngest child. The 
properties in the third class are to be sold by the trustees 
on the death of Ma Yait and the last surviving child. 
During the lifetime of Ma Yait and until the youngest 
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child attains the age of twenty the income derived from 
the estate is to be divided amongst Ma Yait and the 
children, Ma Yait to receive Rs. 1,000 a month, and 
the remainder of the income to be divided equally 
between the children. On the death of one of the 
children before the youngest child has attained the 


age of twenty then if the deceased child has Icft a‘ 


child or children, such child or children are to take 


the share his or their parent weuld have taken. On 
the youngest child attaining the age of twenty the 
proceeds of the immoveable properties of the first and 
second class are to be divided in equal shares betwecn 
the children then survivirg, and the issue of any child 
or children who may then be dead. — 

On the sale of the properties in the third class 
proceeds of the sale are to be divided in equal shares 
amongst all the issues. . 

So far as the proceeds of the property in the 
third class is concerned it is clear that Maung Chit 
Maung has no interest whatever, whether contingent 
or vested, and with those proceeds we are not therefore: 
concerned. Maung Chit Maung’s interests in the 
settlement property are two fold. He has firstly the 
present right to enjoy the income divided according 
to the terms of the settlement, and secondly the right 
to share in the proceeds of the sale of the immoveable 
properties of the first and secend classes if he is still 
alive when Ma Yait has died and the youngest child 
has attained the age of twenty vears. The question 
for our decision is whether Maung Chit Maung had. 
the power to transfer either or both of these interests. 
Inthe case of Aunadain Mohan Roy vy. Gour Mohan. 
Mallik (1), it was held that so long as under Hindu 
Law an estate is vesied in a female heiress the interest 
of the Preversioner is a mere chance of succession, and 

(1) (192i: 48 Cal. 536 ; 11923) 50 Cal 929, ; 
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cannot form the subject of any contract, surrender or 
disposal. This case subsequently went on appeal to 
the Privy Council, where the decree of the High Court 
was confirmed. The question before their Lordships 
of the Privy Council was whether the rights which 
formed the subject of the contract before them 
being merely a spes successiowis, the contract itself 
could be enforced. That question does not arise 
here, and their Lordships’ decision is therefore of no 
assistance to us. The High Court of Calcutta did 
decide that the right of the reversioner was a mere 
spes successionis following pervious decisions on the 
subject. But that decision was come to with special 
reference to Hindu Law and the rights of a reversioner 
under that law. Hindu Law is not applicable in 
the present case, nor are the rights of Maung Chit 
Maung the rights of an heir. Whatever the nature of 
his interest it is an interest under a deed of settlement. 
In the case of Bahadur Singh and others v. Mohar 
Singh and others (2), it was held by their Lordships of 
the Privy Council that the rights of a Hindu r ver- 
sioner were merely a spes successionis, but that gives us 
no more assistance in the present case than the 
decision in Annadan Mohan Roy's case. Similar 
remarks apply to another case which has been cited 
on. behalf of ‘the appellants, the case of Suwmsuddin 
Goolam Hussein and another v. Abdul Hussein Ralj- 
muddin and another (3), where it was decided that 
the chance of an heir-apparent succeeding to an estate 
under the Mahomedan Law was neither transferable 
nor releasable. The question we have to decide is 
not whether the right of an heir-apparent is transfer- 
able, but whether the interests of Maung Chit Maung 
under a deed of settlement amcunt to any thing more 
than a mere possibility. 


(2) (1922) 24 All. 94. (3) (190°) 31 Bom. 168. 
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We have been referred on behalf of the respond- 
ent to the case of Umes Chunder Sircar v. Zahur — 
Fatima and others (4). In that case one Sultan Ali 
had granted a lease of certain property for life to his 
wife Amani Begum at arent of one rupee. Sultan Ali 
had two sons by another wife Farzand Ali and Farkut 
Ali, and the grant of the lease was on the condition 
that if Amani Begum should not bear any child to 
him, Farzand Ali and Farkut Ali should succeed, 


‘but that if she should have a child living at his 


death, that child should take the property. During 


‘the lifetime of Sultan Ali, the property was attached in 


execution of a decree against Farzand Ali. It was 
held by their Lordships of the Privy Council (at page 
177) that the rights of Farzand Ali at that time did 
not amount to a mere expeciancy in succession, by 
survivorship or other merely contingent right or 
interest, and that they were therefore capable of attach- 
ment. This decision seems to us to be very pertinent 
to the question now before us. In the present case, 
so far as his interest in the corpus of the estate is 
concerned it is by no means certain that Maung Chit 

Maung will ever obtain any estate in possession. His — 
interests will terminate on his death, which may occur 
before the death of Ma Yait and the attainment of the 
age of twenty by the youngest child of the settlor. 
But there was a similar uncertainty in the case of 
Farzand Ali. At the time of the attachment in that 
case Sultan Ali was alive, and the possibility still 
existed of Amani Begum’s bearing a child by him, 
and thus defeating all the rights of Farzand Ali. In 
defining a vested remainder in Williams on Real 
Property (24th edition, page 412), the following passage 
occurs: ‘‘ In the same way, a grant may be made of a 
term of years to one person, an estate for life to 

(4) (1891) 18 Cal. 164, 
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another, an estate in tail to a third, and last of allan —1927 
estate in fee simple to a fourth ; and these grantees Ma Yat 
may be entitled to possession in any prescribed order ase 
except as to the grantee of the estate in fee simple, WA#OMEP 
who must necessarily come last; for his estate, if Moozta. 
not literally interminable, yet carries with it an inter- RUTLEDGE, 
minable power of alienation, which would keep all. Boon 
the other grantees for ever out of possession. But: 

the estate tail may come first into possession, then 

the estate for life, and then the term for years ; or the 

order may be reversed, and the terms of years come 

first, 44cen the estate for life, then the estate tail, and 

lastly the estate in fee simple, which, as we have 

said, must wait for possession till all the others have 

been determined. When a remainder comes after 

an estate tail it is liable to be barred by the tenant 

in tail] as we have already seen. This risk it niust 

run. But if any estate, be it ever so small, is always 

ready from its commencement to its end, to come 

into possession the moment the prior estates, be they 

what they may, happen to determine,—it is then a 

wested remainder, and recognisedas an estate grantable 

-by deed. It would be an estate in possession, were. 

it not that other estates have a prior claim; and 

their priority alone postpones or may entirely prevent 
possession being taken by the remainder man, The 

gift is immediate ; but the enjoyment must necessarily 

depend on the determination of the estates of those 

who have a prior right to the possession.” So far as 

Maung Chit Maung’s right to share in the corpus 

of the estate is concerned in the present case, it 

must depend on the rights otherwise created by the 

deed of settlement which terminate on the death of 

Ma Yait and the attainment of the age of twenty 

‘by the youngest child, and the priority of those 

rights may entirely prevent Maung Chit Maung from 
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enjoying possession of his rights to the corpus. But. 
his estate in that corpus is always ready to come 
into possession the moment the prior estates determine 
and his interest in the corpus is of the nature of a. 
vested remainder, and not a mere contingency or 
possibility. So far as his enjoyment of the income is. 
concerned it is clear that that is not only a vested 
right but a present right to an estate of which he 
was enjoying the possession at the time of his transfer 
to the respondent. We are therefere of opinion that 
the property transferred by Maung Chit Maung in the 
deed of transfer is not “a chance of an heir-apparent: 
succeeding to an estate, the chance of a relation 
obtaining a legacy, or any other mere possibility of a. 
like nature’ within the meaning of section 6 (a) of the 
Transfer of Property Act, and that the transfer-is not 
therefore barred by the provisions of that clause of the: 
section. 

It has further been contended on behalf of the 
appellants that so far as the claim lo income is con- 
cerned Maung Chit Maung’s right is a mere right to: 
sue, and cannot therefore be transferred under the 
provision of section 6 (c) of the Transfer of Property: 
Act, and we have been referred in this connection to 
the case of Jai Narayan Pande v. Kishun Dutta Misra - 
(5). In that case a transfer had been made of certain. 
property and mesne profits which had accrued due 
before the date of the transfer. It was held that. 
mesne profits were unliquidated damages and that the 
transfer of these mesne profits was the transfer of a. 
mere right to sue, and was therefore invalid. The 
right to income which hae accrued due in the present 
case prior to the date of transfer may bea right toa 
sum of money which has not yet been definitely 
ascertained. But it cannot be said that it is merely 

(5) (1924) 3 Patna 575. 
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‘a right to mesne profits. There is no suggestion 
here that the trustees are in any sense trespassers: 
The right to income from the property was a right 
which was vested in Chit Maung long before the 
date of the transfer, and we do not think that the 
mere fact that the actual amount due could not be 
determined without further enquiry is fatal to Maung 
Chit Maung’s power of transfer. The liability of the 
trustees to pay the income is admitted, and the 
right of the beneficiary to claim his share of the 
income is in our opinion more than a mere right to 
sue. 

We are therefore of opinion that the learned trial 
Judge has correctly found that the transfer by Maung 
‘Chit Maung was a valid transfer. Though the point 
was not raised in the memorandum of appeal it was 
‘suggested before us that the parties interested in the 
subject-matter of the dispute were not sufficiently 
represented. We do not think however that there 
is any ground for our interference on this score, 
The trustees under the settlement are all joined as 
parties, and that is all that is imperatively required 
by the provisions of Rule 1 of Order XXXI of the 
Code of Civil Procedure. Whether the failure to 
join other beneficiaries will have any effect on the 
tights obtained in this litigation by the respondent 
as against minors and others it is not necessary for 
us to decide. 

The question of limitation which is raised in the 
memorandum of appeal has not been argued before us, 
and would appear to be answered by the provisions of 
section 10 of the Limitation Act. 

We are of opinion that the case has been rightly 
‘decided by the Court below and we dismiss this 
appeal with costs. 
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APPELLATE CIVIL. 


Before Mr, Justice Pratt, and Mr. Justice Mya Bu. 


MA PWA ZON AnD TWO 
v. 
MA PAN I AND ONE.* 


Possession, suit for—Prior possession and dispossession other than in due 
course of law—Prior possession sufficient in suits against trespassers. 


Where the plaintiff who was in peaceful occupation of immoveable-: 
property was dispossessed otherwise than in due course of law, held that 
even if the suit for possession filed by him was not under the provisions of 
section 9 of the Specific Relief Act, he could rely on his possessory title. 


Ismail Ariff v. Mahomed Ghouse, 20 Cal. 834, Ma Saw v. Maung Shwe 
Gan, 11 L.BR. 415; In re, Maung Naw v. Ma Shwe Hmut,8 L.B.R. 
227—/ollowed, 

Nga Tha Zan v. Sunder Singh, 3 U.B.R. 125—dissent ed from. 


San Wa-—for the Appellants. 
S. Mukerjee and Sanyal—for the Respondents. 


PRATT, J.—Plaintiffs sued to recover possession of 
a Nat shrine and the land on which it stood and 
obtained a decree in the Township Court. 

On appeal the District Court reversed the decree 
of the Township Court on the ground that there was 
a deed of partition, which had been in the possession 
of plaintiff, Ma Pan I and as she failed to produce 
it, the presumption was that, if produced, it would 
have proved defendants’ case. 

On second appeal a Judge of this Court held that 
Ma Pan I was not in possession of the document 
and had not suppressed it and therefore the presump- 
tion did not arise against her. 

The learned Judge was of opinion that secondary 
evidence would be admissible regarding the contents 





* Letters Patent Appeal No, 56 of 1926. 
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of the document, but held that in any case as plaintiffs 
were dispossessed whilst in peaceful possession, and 
defendants were clearly trespassers, the presumption 
under section 110 of the Evidence Act was in their 
favour. 

He accordingly restored the decree of the trial 
Court. 

Permission to appeal under the Letters Patent 
was granted on the ground that the case of Nga 
Tha Zan v. Sunder Singh (1) was not considered, 
although the Judge was doubtful whether, had he 
considered the ruling in question, he would have 
come to a different conclusion, 

Two main points have been taken before us— 

(1) that secondary evidence of the deed of parti- 
tion has been wrongly admitted and (2) that the 
Judge of this Court, who heard the second appeal, 
has not considered the case of Nga Tha Zan already 
referred to; in other words that the suit as framed 
did not lie apart from the claim on the deed of 
partition of which secondary evidence was inadmissible. 
With regard to secondary evidence of the contents 
of the deed of partition a perusal of the plaint and 
evidence shows that plaintiff did not rely on a deed 
of partition. 

The evidence of the witnesses for plaintiff goes to 
show that the document drawn up was a deed of 
reference to arbitration and that the actual partition 
or award was oral. The expression deed of partition 
was obviously put into the mouths of plaintiff and 
her first witness by the cross-examining pleader. 

The evidence of the fourth witness Maung Kan U 
was definite that all the heirs signed the deed of 
agreement asking the elders to partition the estate of 
their parents and the next witness Maung Lu Gale 

(1) (1918) 3 U.B.R. 125, 
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stated that the actual partition was oral and that all 
the heirs signed the deed of agreement regarding 
the partition. Obviously the deed is that of reference 
to arbitration. 

It was the defence case that there was a deed of 
partition executed by tour arbitrators but the evidence 
about if was most contradictory and was disbelieved 
by the trial Court. 

Third defendant in evidence says plaintiffs were 
given the shrine in dispute for three years at the time 
of partition, but it was not included in the actual 
partition of property. 

The evidence of the first witness Maung Mo Zan 
who professed to have been one of the arbitrators was 
to the effect that the arrangement for occupation of the 
shrine and site in turn was made as part of the award 
and he deposes that certain paddy lands were excluded 
from the partilion. 

The next professing arbitrator Lu Oh stated that 
the Natshrine and site were excluded from the partition 
but, later, his evidence suggests that it was part of 
the award. 

The evidence of the next witness suggests that 
the arrangement regarding the shrine formed part of 


- the award or alleged deed of partition. 


The trial Court was quite justified in disbelieving 
the defence evidence. 

Asa matter of fact, even supposing there was a 
deed of partition of which secondary evidence was 
inadmissible for lack of stamping or registration, 
plaintiffs were still at liberty to produce oral evidence 
to show that they came into possession lawfully as a 
consequence of a family arrangement, when the estate 
was divided up between the heirs. 

As regards the contention that the learned single 
Judge, who decided ihe second appeal, overlooked 
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the ruling in Nga Tha Zan’s case (1), that ruling was 
not binding on him. I am not satisfied that it is 
sound law, and I am not prepared to hold that in a 
suit for possession, not under section 9 of the 
Specific Relief Act, where plaintiff relies on a posses- 
sory title, he must prove possession for a minimum 
of twelve years. 

I took a different view in Ma Saw v. Ma Shwe Gan 
{2), following the Full Bench ruling in In re Maung 
Naw v. Ma Shwe Hmut (3), whichaccepted the principle 
that a person in possession of land without title has 
an interest in the property which is heritable and 
good against all the world except the true owner, an 
interest which, unless and until the true owner 
interferes, is capable of being disposed of by deed 
or will or by execution sale, just in the same 
way as it could be dealt with, if the title were 
unimpeachable. 

In that case the suit was based on a superior 
possessory title obtained by clearing State landand was 
held not to be debarred by section 9 of the 
Specific Relief Act, the full bench declining to follow 
the Calcutta case of Nisa Chand Gaita v. Kancluram 
Bagani (4), which was relied upon by Saunders, J.C., 
in Nga Tha Zan’s case (1). 

As I said in Ma Saw’s case, I consider the 
principle enunciated in the earlier Calcutta case of 
Ismail Ariff v. Mahomed Ghouse (5) that lawful 
possession of land is sufficient evidence of right as 
owner against a person who has no title. 

In the present suit plaintiffs sued to recover 
possession of land of which they had been dispossessed 
other than in due course of law by defendants. 


(1) (1918) 3 U.B.R. 125. (2) (1922) 11 L.B.R. 415, 
(3) (1915) 8 L.B.R. 227, (4) (1899: 26 Cal, 579. 
(5) (1893) 20 Cal. 834. 
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They claimed to have taken the land as their 
share, when the estate was divided amongst the heirs. 

The suit obviously lay as based on title apart 
from the provisions of section 9 of the Specific Relief * 
Act. 

As the learned Judge, who decided the second 
appeal, found, plaintiffs had admittedly been in 
peaceful possession for over three years and were 
dispossessed by defendants, who were mere trespassers.. 

Under section 110 of the Evidence Act the 
presumption was that they were the owners. Moreover 
there was evidence, which the trial Court accepted, 
and which there is no reason to disbelieve, which 
proved that the estate was divided up amongst the 
heirs, and that plaintiffs received the suit property at 
this division by family arrangement. 

That evidence was admissible apart from the 
question of oral evidence of the contents of the alleged 
deed of partition. 

Paintiffs proved a good possessory title as against 
defendants, and the appeal was correctly decided in 
their favour. 

I would dismiss this appeal with costs. 


Mya Bu, J.--I concur. 
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APPELLATE CIVIL. 
Before Mr. Justice Maung Ba, 


MAUNG TIN 
v. 
MAUNG PO HTOO.* 


Civil Procedure Code (Act V of 1908), Order 1, Rule 3—Joinder of parties— 
Administration suit—Claim by one party as sole heir can be joined in 
the same suit. 


Where in an administration suit in which the original parties do not 
dispute one another’s status as heirs a person applies to be made a defendant and 
claims to be the sole heir of the deceased whose estate is to be administered, 
so that if iis claim is established the suit would be dismissed, held, that the 
Court can allow him to be added as a defendant in the suit in order to prevent 
multiplicity of suits and such person need not be compelled to file a separate 
suit to establish his status. 


Burjorjee—for the Applicant (Plaintiff). 


MauncG Ba, J.—This Civil Revision . application 
arises out of Suit No. 1 of 1926 of the District Court of 
Hanthawaddy. That suit is an administration suit 
to administer the estate of U Po Toke and Daw Lai 
Mai, a Burman Buddhist couple who died within five 
days of each other. According to the plaint, the 
couple died childless. If that allegation be true, then 
six relations of the husband and wife will be the heirs, 
The plaintiff claims to be one of those relations and 
brought a suit against the other relations for the 
administration of their estate. During the pendency of 
the suit, one Po Htoo claimed to be the adopted son of 
the couple and applied to the District Judge to be 
added asa co-defendant. The learned Judge granted 





* Civil Revision No, 177 of 1924 arising out of Civil Regular Suit No. 1 
of 1926 cf the District Court of Hanthawaddy. 
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the application and ordered that he should be so 
added. 

From that order this application for revision has been 
filed. Ina short order the learned District Judge has 
given his reasons for that action. That order reads :— 
“Mr. Burjorjee’s objection that Po Htoo must establish : 
his status by a separate suit is not valid. This isan 
administration suit and it is only right and proper that 
the question of who are the heirs entitled to share in 
the estate should be generally decided in the suit. 
Po Htoo may be added as defendant. ”’ 

The law governing the question as to who may 
be joined as defendants is laid down in Order 1, Rule 3; 
Code of Civil Procedure. That rule is as follows :— 
“All persons may be joined as defendants against 
whom any right to relief in respect of or arising out of 
the same act or transaction or series of acts or transactions 
is alleged to exist, whether jointly, severally or in the 
alternative where, if such persons brought separate 
suits, any common question of law or fact would arise.” 

No doubt if the claim of Po Htoo is established, he 
would be the sole heir to the estate and exclude all the 
other parties in that suit. The relief claimed by the 
plaintiff is a share inthe estate. The question involved 
is whether he is entitled to that relief in common with 
the other defendants except Po Htoo or whether he is 
not entitled to that relief as against Po Htoo. If Po 
Htoo’s claim is established, the suit must be dismissed- 
If Po Htoo’s claim is not established, then the suit 
would have to be administered as prayed for. Of 
course, Po Htoo can bring a separate suit against the 
administrator of the estate to establish his status, but I 
agree with the learned Judge that Po Htoo should 
not be compelled to file a separate: suit when the 
dispute about his status can very well be decided in the 
present suit. The legislature intended to prevent 
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multiplicity of suits and have therefore framed rules 
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permitting joinder of parties and causes of action MauNe Tw 


under certain circumstances. 
I am of the opinion that the learned District 


ae Po. 
HToo, 


Judge has exercised his jurisdiction properly and I Mavne Ba, 


see no reason to interfere. The application is 
dismissed. 


APPELLATE CIVIL, 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Duckworth. 


KO PO YEE AND BROTHERS anp Five OTHERS 
v. 
THE CORPORATION OF RANGOON.* 


City of Rangoon Municipal Act (Burma Act VI of 1922), section 80 (2)~Basis of 
rating of industrial properties—"' Contractor's test or principle” —Letting 
value. 

In valuing industrial properties, what is called ‘‘ the contractor's test’’ has 
been adopted in some cases. It is the interest on cost which a contractor 
would require if he provided the land and buildings for their present occupier. 
Itis some test if the place is occupied by the owner but it is not a good test if 
the place is either tenanted or unlet. 

Heid, that “the contractor’s test’ as the sole basis of rating of rice mills 
or any industrial undertakings capable of being let, was not safe. Wher. the 
hypothetical tenant theory can be applied, it must be followed as it is the one 
contemplaied by section &0 of the Act. 

Kirby v. Hunslet Assessment Comnrittee, L.R. [1906] A. C. 43, at page 46— 
followed. 

The Queen v. The School Board for London, 50 J.P. 419 and [1886] 17 Q.B.D. 
738—referred to. 

Abdullabhoy Lalji and others v. Executive Committee, Aden Settlement, 42 
Bom, 692—distinguished. 


RUTLEDGE, C.J., AND DuckworTH, J.—These six 
appeals were heard together in respect of the rating 
of six rice mills in the Kanaungto Creek. The main 
contention for the appellants is that the Assessor was 
wrong in basing his assessment on what has been 


* Civil Miscellaneous Appeals Nos, 235 to 240 of 1925. 
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called the contrator’s test and in including the value 
of the machinery in the mill as well. The contractor’s 
test has been referred to at page 244 of Ryde on 
Rating, 5th edition. “In some cases and most 
frequently in valuing the indirectly productive portions 
of gas-works or waterworks, the Courts have iaken as 
the measure of value or rather have regarded as 
evidence of value what is commonly called ‘the 
contractor’s test,’ that is the interest on cost which 
a contractor would require if he provided the land 
and buildings for their present occupier.” 

Cave, J., in The Queen v. School Board of London 
(1), (a judgment confirmed on appeal) refers to the 
contractor’s test. “It is a rough test undoubtedly. 
It is a test in some cases, but it is not a test in others. 
If the place is occupied by a tenant, it is not a good 
test at all, because the rent which he actually pays 
is a far better one, If the place is unlet itis not at 
all a good test because it may be that no tenant would 
give anything approaching to the interest on the cost, 
but if the place is occupied and occupied by the 
owner himself then it is in some sense a test, a rough 
test no doubt and only prima facie evidence, but still 
some evidence to show what the value of the occu- 
pation is .-. « » « « Hf he could get 2 place 
cheaper ata less rent than the interest on the 
cost comes to it is to be assumed that he would not 
go to the expense of building, he would prefer to take 
the cheaper course and pay the rent.”’ In this passage 
the learned Judge gives as clear and as favourable a 
description of this method as can be obtained from 
reports of Rating Cases. 

By section 80 of the Rangoon Municipal Act it is 
provided that certain taxes shall be levied on buildings 
and lands at a specified percentage of their annual 
~~ (1) (1886 50 J.P. 419 and [1886] 17Q.B,D.738. 
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value, and by sub-section 2 “annual value” is stated 
to mean “the gross annual rent for which buildings 
and lands liable to taxation may reasonably be 
expected to let from year to year.” Consequently, 
what the assessing authority has to find out is what 
is the gross annual rent the hypothetical tenant would 
‘be willing to give from year to year for the premises 
in question. The Assessor gives a general statement 
regarding the re-assessment of rice mill property in 
Rangoon at page 6 of his file dealing with Appeal 
Case No. 21/0 (Corporation of Rangoon Assessor’s 
Department 1924-25, Dalla Circle) on the objection 
of Aik Cheng Beng & Co. In that he states that 
the last general revision of assessments of rice mill 
properties took place in 1910; that, as the number 
of properties was large, the difficulty was to devise a 
method of revision which would operate fairly on the 
individual owners and the Corporation alike, that 
accordingly he approached the Burma Chamber of 
Commerce and the Small Millers’ Association pro- 
‘posing an immediate increase of 25 per cent. on the 
‘assessments of industrial properties on which there 
had been no increase Since 1914, which was to operate 
for a year while a detailed survey and valuation of 
properties was being completed, that, with the object 
-of conducting a revision as amicably as possible, he 
arranged with the four Superintending Engineers of 
the firms who had the largest number of rice mills 
‘within the Municipal limits to meet him and endeavour 
‘to arrive at rates which would produce a fair average 
‘present day value for the mills, that numerous meetings 
‘were held and valuations of several mills were prepared 
in detail and the rates for each item discussed, and 
that after allowing for depreciation, probable drop in 
price, loss of efficiency, etc., rates were finally unani- 
amously agreed on. At page 2 of his note, the Assessor 
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states: ‘The revised assessments which are now being 


appealed against are the results of the detailed survey. 
Details of Buildings, Plant, Machinery and Land were 
prepared for each individual property and used for 
comparing with the details of similar let properties. 
wherever possible, and when no suitable comparison 
was available as the means of arriving at the capital 
value of the property for the purpose of assessing it on the 
basis of what is known in rating parlance as the ‘ con- 
tractor’s principle’. The best method of assessing 
any property which is not actually let is undoubtedly 
comparison with other similar let properties, but ir 
the case of the larger industrial properties, which are 
rarely if ever let this is seldom possible and the Assessor 
has to adopt some other means of arriving at the. 
assessable value. The method in most common use and. 
which has been approved by the Courts ts known as the 
‘contractor’s principle.’ The general theory of this 
principle is, briefly, that a certain amount of capital. 
would require to’ be invested to provide a property 
of similar utility to the one to be assessed and the 
interest on this sum may be taken as the rent which 
the occupant would actually be paying. The rate of 
interest has been fixed by the Court in the Burma. 
Railways case at 8 per cent. on the capital value of 
Buildings and Plant and 4 per cent. on Land. The 
application of this principle requires careful handling, 
however, and each case has to be considered on its 
merits.” In this passage the Assessor quite clearly and 
intelligently sets out the method of his assessment. 
It has been stated on behalf of the Corporation that: 
60 rice mills were assessed on this method and only 
seven, all of them what are called small mills, have 
objected. These objectors appealed to the Commis- 
sioner and urged that there is a custom in the rice 
milling industry to impose a fair rent on a rice mill 
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at.one rupee per month for every bag of rice which 
the mill can produce in 12 hours. It is quite 
clear that the appellants completely failed to prove 
any such custom and it was not seriously urged 
on appeal. The Commissioner dismissed the appeals 
and confirmed the assessment holding that the 
Assessor was right in basing his decision on the 
contractor’s principle. The parties then appealed to 
the Chief Judge of the Small Cause Court who 
dismissed their appeals. From that decision they 
have now appealed to this Court, 

Objection on behalf of the Corporation was taken 
that this Court could not interfere with the discretion 
of the assessing authority, and reliance is placed on a 
decision of a Bench of the Bombay High Court in 
Abdullabhoy Laliee’s case (2), where the learned 
Judges remarked ‘‘So long as the assessing Court 
applies one of the recognised modes of valuation and 
in doing so does not take into consideration evidence 
which it should not take into consideration 
and does not exclude evidence which it should take 
into consideration it is left to that Court to select 
its particular ‘formula’ and it is no objection to the 
valuation to say that it should have adopted some 
other ‘formula’,”’ 

This passage, however, must be taken with the 
facts and decision in that case in which they set 
aside the assessment holding as that the. mode of 
assessing was wrong and illegal as the defendants 
made no attempt to value the particular salt works 
in question or say whether the method they applied 
was such as to result in the assessment that the 
hypothetical tenant of these premises would pay 
for them, 





(2) (1918) 42 Bom. 692 at p. 707, 


13 


165 


1926 
Ko Po YEE 

AND 
BROTHERS 
AND FIVE 
OTHERS 

v, 

THE 
CoRPORA- 
TION OF 
RANGOON. 

RUTLEDGE, 
C.J., AND 
DuckworTH, 
‘ 


166 | INDIAN LAW REPORTS. [Vou V 
ae The appellants’ main ground is their objection to the 
KoPo Yee contractor's test being the main basis of the assess- 


AND 


Brotuers Ment. In our opinion, this is a question of principle 
vers. Which must be considered by this Court. 

a We have already seen from the passage quoted 
corrora- from Cave, J.’s judgment that the contractor’s test is 
Ravsoon, some test where the owner of the premises is also. 


rumeocr, the occupier; but it is a rough test and only some 
CJ.anD_ evidence to show what the value of the occupation is. 
DucKWORTH, iy 

; In our opinion it would be dangerous to make 
the contractor’s test the sole basis of rating of such 
properties as rice mills, or, indeed, any industrial 
undertaking capable of being let. Where the 
hypothetical tenant theory can be applied, in our 
Opinion, this theory must be followed as it is the 
one contemplated by section 80 of the Rangoon 
Municipal Act. In our opinion one of the 
greatest difficulties in applying the contractor’s test 
is that it virtually rates machinery directly as a separate 
hereditament whereas the law only contemplates — 
that it should be taken into consideration along 

with the rest of the property. 

With regard to the principle on’ which assess- 
ment should be made we cannot do better than 
quote again the words of Lord Halsbury in Kirby 
v. Hunslet Assessment Committee (3): “ The overseer has 
a comparatively simple problem to solve, although 
it is difficult enough sometimes; he sees the place 
being conducted as a brewery, or an iron foundry 
or: what not; he looks at the premises, he looks 
at the furniture which is necessary for carrying on 
the business as a brewery or foundry; he does 
not in his own mind analyze, and to my mind he 
ought not to analyze, what would be likely to be 





(3) L.R. [1906] A.C. 43 at p. 48. 
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the initial arrangements between the intended brewer 
and the owner of the freehold, to see who should 
provide this or that engine, or what not, but he looks 
at the premises as they are, as they are being occupied, 
and as they are being used, and he says to himself: 
“Well, looking at the whole of the place, such and 
such is the rent which would probably be paid by a 
tenant from year to year for such an establishment 
as this. And in that he does not and ought not to 
strip the whole of the place of everything but the four 
walls which contain the whole system of manufacture 
therein contained, and simply value either the ground 
upon which the building is placed, or the four walls 
and roof which are the containing elements of all 
the manufacture that goes on in it.’’ If the assess- 
ment had been made solely on the basis of the 
contractor’s test, we would have felt compelled to 
allow the appeals and remand the cases. We take 
into consideration that the Assessor checked his appli- 
cation of the contractor’s test by that of the rental 
obtained in the case of three mill properties, none of 
them, however, situate in the Kanaungto Creek. 

We may note here that the objectors did not 
produce any evidence of rents at which mill premises 
were let. It was certainly open to them to have done 
so. We cannot help thinking that the Assessor would 
have found many more instances than three of letting 
mill premises if he had not confined his enquiries 
to something like the current year. If he had obtained 
evidence of all the letting of rice mill properties for say 
four years previous to the assessment, we consider 
that he would have had a valuable basis from 
which to infer what a hypothetical tenant would 
give for premises such as those in question. The 
objectors gave no evidence as to what profits they 
were making in their business, and we do not consider 
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that the Assessor was under any obligation to 
enquire what their profits, in fact were. And, in view 
of the difficulty which an Assessor would obviousiy 
be faced in trying to discover the true facts, we 
do not consider that it is incumbent upon him to 
make any enquiries on the subject of profits. 

Another test of ascertaining what the hypothetical 
tenant would give as rent for the premises from year 
to year would have been to call some representative 
and reliable owner or manager of rice mills and 
examine him as to what would be the reason- 
able rent. 

In the result we consider that the appeals fail 
and must be dismissed. In the circumstances, each 
party will bear their own costs. 


APPELLATE CIVIL, 


Before Mr. Justice Doyle. 


MAUNG KO GYI. 
v. 
U KYAW.* 


Evidence Act (I of 1872), section 92—Oral evidence to show that one of the 
evecutant s of a monetary bond signed only as surety, whether admissible, 
Held, that oral evidence to show that one of the executants of a monetary 
bond to the knowledge of the money-lender signed it only as a surety is not 
admissible. 
Harek Chand Babu and others v, Bishun Chandra Banerjee, 8 C.W.N. 101, 
Nga Saing and one v. Nga Lu Aung and others, (1906) 2 U.B.R. 13—followed, 
Mulchand v. Madho Ram, 10 All. 421 (dictum at p, 423)—dissented from. | 


Leong—for Appellant. 
Tun Aung—for Respondent. 


Doves, J.—The plaintiff-appellant, Maung Ko Gyi, 
sued U Kyaw and two others for the recovery Rs. 2,540, 
* Civil Second Appeal No, 125 of 1926, = 
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due ona bond. U Kyaw contended that he had only 
signed as a surety, and that another document was 
also executed on which he was to be given two-thirds 
of the amount in excess of Rs. 2,000, if the price of 
jaggery exceeded Rs. 2,000. Maung Ko Gyi, at the 
very end of his evidence, was examined by the Court 
of first instance as to whether U Kyaw had signed 
the bond asa surety, and admitted that U Kyaw had 
signed asa surety. As it was clear from the evidence 
that Maung Ko Gyi had not taken proper steps to 
protect the security, both the lower Courts held that 
U Kyaw was discharged as a surety under the pro- 
visions of section 141 of the Indian Contract Act. 

In this Court it is argued that the Court of first 
instance was wrong in questioning Maung Ko Gyi as 
to the capacity in which U Kyaw signed the document, 
since the document itself was an unequivocal admission 
of liability as a principal. 

I am of opinion that this contention must prevail. 
It is true that in Mulchand and another v. Madho 
Ram (i), a Bench of the Allahabad High Court has 
obiter expressed the opinion that one of the obligors 
of a bond or bill of exchange may plead that he 
was only a surety in a case where a money-lender 
has made advances on the security of a joint and 
separate note, being well aware at the time that one 
of the makers was a surety only. The learned Judges 
there remarked that such a case would fall probably 
under proviso (1) to section 92. It is difficult to see 
under what part of proviso (1) to section 92 oral 
evidence to prove that a signatory signed as a surety 
and not as a principal could be admitted. There is no 
allegation of fraud in the present case, and the only 
other argument which might be urged would be that 
failure to note the fact that a signature was only written 
SG) (1888) 10. 420 SsSsS 
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in the capacity of a surety was a mistake of law and of 
fact. An argument of this nature, if admissible, would 
destroy the whole effect of section 92. The quotation 
of Taylor on Evidence suggests thatthe learned Judges 
were influenced by English Law. 

In Harek Chand Babu and others v. Bishun 
Chandra Banerjec and another (ii), a Bench of the 
Calcutta High Court, as far back as 1903, decided 
that oral evidence to show that one of the executants 
of a note of hand signed it only as surety was not 
admissible. This view was concurred in, in 1906, 
by Shaw, Judicial Commissioner, in Nga Saing and 
one v. Nga Lu Aung and others (iii). 

I am unable to discover any good ground for 
differing with these opinions. The contention, there- 
fore, of U Kyaw that he is absolved from liability 
cannot prevail. According to the document, which - 
was executed on the same day as the bond, U Kyaw 
was entitled to one-third of the proceeds of all jaggery 
in excess of 700 boxes jaggery supplied to Ko Gyi. 
Ko Gyi actually admits that 820 boxes were received 
by him, the average price being Rs. 10 per box. 
Ko Gyi is, therefore, entitled to set off one-third of 
the value of the 120 boxes, representing Rs. 400 for 
which, according to Ko Gyi, he has received Rs. 100. 

The judgment and decree of the lower Courts. 
dismissing the suit as against Maung Kyaw are set 
aside. There will be judgment and decree as against 
Maung Kyaw and Maung Pu for Rs, 2,240. 

As the law point was only raised in this Court, 
there will be no order as to costs, in this Court. 


(ii) (1903) 8 C-W.N, 101. (iii) (1906) 2 U.B.R. 13. 
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ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


KHATIZA BEE BEE 
v. 
I, E. ABOWATH AND SEVEN OTHERS.” 


Arbitration Act (IX of 1899), section 11—Rule and orders of the High Court, 
Chapter XXXV, Rules1 and9—Non-compliance with provisions of Act and 
requirements of rules for filing award, cffecl of—Appearance of party on 
illegal notice whether cures irregularities—Court's inherent power for 
directing proper procedure—Lintitation. 


Held, that where an award is forwarded to the Court for filing without 
compliance with the provisions of the Indian Arbitration Act and the 
requirements of the rules of the Court as to issue of notices to parties by the 
arbitrators and as to the filing of copies of such notices and of the proceedings 
of the arbitrators, the Registrar acts without jurisdiction in filing such an 
award and in issuing notice to parties. The appearance of a party in answer 
to such notice cannot be held to legalise it, and the question whether his objec- 
tions to the award should be disallowed as being time-barred cannot be gone 
into, The Court in the exercise of its inherent jurisdiction is bound to take 
steps to rectify matters and to direct the return of the award to be hled 


according to the proper procedure. The pendency of the infructuo..s proceed- 
ings will save limitation. 


Kalyanwala—for the Arbitrators. 
Keith—for the Petitioner. 

S. N. Sen—for the 2nd Respondent. 
Doctor—for the Ist and 3rd Respondents. 


Cuari, J.—In this case an award was delivered 
by certain arbitrators. On the 31st of May 1926 the 
award was sent by Mr. Patker on the instructions 
of one Voraji to the Court, with a note to the effect that 
the award be filed in Court. It was not accompanied 
by a translation of the award, but it was accompanied 
by Rs. 100 the translation fees. That letter was 
received in Court on the ist of June 1926. After a 
great deal of delay due to want of translation and 
the raising of a question whether it is necessary to 
have a stamped application for the purpose of filing the 
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award, the Deputy Registrar on the 8th of May 
1926 made a note that the award was not accompanied 
by copies of the notices issued by the arbitrators 
to the parties in compliance with the requirements 
of section 11 of the Indian Arbitration Act as 
required by Rule 1. After making a note to that 
effect the Registrar passed the following order :— 
“Issue notice under Rule 9 to the parties for 26th 
July 1926 by which date applications to remit or set 
aside the award must be presenied.’’ The letter 
forwarding the award was not only not accompanied 
by copies of notices but was also unaccompanied 
by the proceedings before the arbitrators as required 
by Rule 1 of the rules framed under section 20 of 
the Arbitration Act. On the 14th of July 1926 
notices were issued from the Court and were served 
on the parties either on the 20th or on the 22nd of 
that month. These notices were not in conformity 
with the order of the Registrar, as it notified: to the 
parties that the 26th of July was fixed for hearing 
objections and also contained intimation that 
applications if any to remit or set aside the award 
should be presented within ten days after the service 
of the notice. This is also contrary to Rule 9 which 
makes it obligatory on the Court to fix the tenth day 
from the date of the filing the award as the day on or 
before which objections have to be filed. Onthe17th 
of July the proceedings before the arbitrators were 
filed in Court but copies of notices were not filed. 
I am informed, and it is not denied, thal as a matter 
of fact the arbitrators had not served any notice on 
the parties as required by section 11, clause (2) of 
the Indian Arbitration Act. On the 26th of July 
1926 Cowasjee, Sen and Banerji for the 2nd 
Respondent appeared in Court and at the request of 
Mr. Surridge on their behalf the matter was allowed 


“Vor. VJ RANGOON SERIES. 


to stand over for a fortnight. On the 2nd of August 
1926, Mr. Banerji filed his objections on behalf of 
the 2nd Respondent. It is contended before me that 
the objections are time-barred. It was filed on the 
2nd of August 1926 and whether the ten days be 
calculated from the 20th or the 22nd July or from 
the 8th of July it is equally beyond time. Mr. Sen 
who appeared for the 2nd Respondent dces not 
dispute this but he challenges the whole proceeding 
and draws my attention to certain irregularities and 
illegalities. His first objection is that Rule 1 
contemplates that all the arbitrators should join in 
forwarding the award to the Court whereas the award 
in this case was forwarded by Mr. Patker on behalf 
of a single arbitrator. This in my opinion is not a 
sound objection. and any one arbitrator can on behalf 
of himself and the others send the award to the 
Court. Such a procedure is a sufficient compliance 
with the provisions of the Act. His next objection 
is that no notice was served by the arbitrators as 
required by section 11, clause 2, This in my opinion 
is a fatal objection. The object of that provision is 
to give timely notice to the parties of the filing of 
the award. Rule 1 of the rules of the High Court 
enables the Registrar to file the award only when 
the award is accompanied by copies of the notices. 
It is argued by Mr. Keith that the conduct of the 
2nd Respondent in subsequently appearing in Court 
is a waiver of the notice. It is true that in response 
to the notice issued by the Court he appeared, 
but this cannot be deemed to be a _ wuaiver 
of antecedent irregularities. It is only when all the 
provisions of the Act and the Rules are complied with 
that the Registrar is enabled to file that award and 
issue notices. When they have not been complied 
with he can neither file the award nor issue 
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any notice. The issue of the notice is beyond ‘his 
jurisdiction and the appearance of the party in answer 
to such notice cannot be held to legalise it. - 

The position is therefore this. The objections 
filed are undoubtedly time-barred but there has not 
been a proper filing of the award. The provisions 
of the Act and the requirements of the rules must 
be complied with before the Registrar can file the 
award, It is only when the award is legally and 
properly filed that it will be executable as a decree. 
Even if, at this stage, I disallow the 2nd Respondent’s 
objections on the ground that they are time-barred, 
all these irregularities will have to be enquired into, 
when the award is sought to be executed as a decree. 
In my opinion these are valid and insuperable 
objections. When the attention of the Court is drawn 
to these irregularities, the effect of which is to make . 
the filing of the award improper and illegal, the Court 
in the exercise of its inherent jurisdiction, is bound to 
take steps to rectify matters and the proper procedure is 
to begin from the beginning again. I therefore direct 
that the award be returned to Mr. Patker, the 
advocate for Voraji, to enable the arbitrators to issue 
the necessary notices before filing the award with the | 
proceedings and copies of such notices. As soon as 
the award is filed and all the provisions of the Act: 
and the rules have been complied with the Registrar 
will make an order to the effect that the award be 
filed and thereupon he will issue notice under Rule 
9 directing the parties to file applications if any for 
remitting or setting aside the award within ten 
days from the date of the filing of the award. No 
question of limitation can arise as Article 178 of 
the Limitation Act is inapplicable and, even if it 
did, the pendency of the infructuous proceedings will 
save limitation, 
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form, and the doctrine of Jzs pendens does not apf ly to such suit. 
Held, that a suit to have a sale made by an administrator set side 
under section 90 of the old Probate and Administration Act 
(section 305 of the new Succession Act) is governed by Article 91 
of the Limitation Act. Burjendira Mohan Sarma v. Manorama 
Dasi, 49 Cal. 911 ; Lee Lim Ma Hock v. Ma Saw Ma Hone,2 Ran. 
4; The Eastern Mort gage and Agen y Co. v. Rabati Kumar Roy, 
3 C W.N. 260—referred to. 


Ma KIN v. Ma BwIn ,.. one ise ees 
OBSTRUCTION, INTENTION TO CAUSE WILFUL, SUSPICION OF NOT SUFFI- 
CIENT TO COMMIT FOR CONTEMPT ses ‘as ake 
ORDER REFUSING TO JOIN PERSONS AS PARTIES IN A SUIT UNDER 
SECTION 9Z ISA JUDGMENT... wee éve ose 
PARTITIUN BY COLLECTOR PERMISSIBLE ONLY IN CASE OF ESTATES 
ASSESSED TO REVENUE IN ONE LUMP SUM ... aa ae 


PRESIDENCY-TOWNS INSOLVENCY AcT (III OF 1909), sEcTIONS 17, 52 
(2) (a), 36—Transactions of insolvent befire his aischarge, with 
bona fide dealers when binding on Official Assignec—Fraudulent 
preference, burden of troof of. In 1912 S was adjudicated an 
insolvent. He did not obtain any discharge and went on doirg 
business in partnership and in speculating in landed property. 
The partnership was dissolved in 1922 and the 2nd and 3rd appel- 
lants filed a suit against S in June 1923 claiming a large sum 
as due to them in respect of tlie partnership. They also obtained 
an attachment before judgment in July 1923 on certain immove- 
able properties of S. These properties were mo‘igaged to the 
respondents who subsequently by an agreement of sale dated 27th 
April 1923 became purchasers of the said properties in satis‘ac- 
tion of their debts, the agreemcnt was registered on 15th August 
1923 and two days later the respondents obtained a registered 
conveyance of the properties. On 4th October 1923, S wasagain 
adjudicated insolvent. The respondents cla'med the properties 
free from any claim by the Official Assignee and the other 
appellants. Held, that a transaction between an undischarged 
insolvent and a third party who in good faith without knowledge 
ef the insolvency and before the intervention of the Official 
Assignee has completed it giving full consiceration for what he 
purports to buv from the insolvent, is binding on the Official 
Assignee. Held, also that on the facts of the case there was no 
fraudulent preference in favour of the respondents, the agree- 
ment being the result of pressure on their part, without any 
collusion, and that the onus of proof of fraud lies on the person 
who alleges it. Alimalhmad Abdul Hussein v. Vadilal Devchand, 
(1919) 43 Bom. 890 ; Chote Lal v. Kedar Nath, (1924) 46 All. 565 ; 
Cohen v. Mitchell, [1890] 25 Q.B.D. 262; Dasarathy Sinha v. 
Mahamulya Ash, (1920) 47 Cal. 961; Nripendra Nath Sahuv. 
Anustosh Ghose, (1914) 19 C.W.N, 157— followed. Ma Phaw v. 
Maung Ba Thaw, 4 Ran. 125 ; Inve New Land De elopment Asso- 
ciation and Gray, [1892] Il Ch. D. 138—distinguished. 
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PRESIDENCY-1oWNs INSoLVENcy Act (IIL oF 109) ,secTion 29 (4), 
RULE 154 OF THE INSOLVENCY RULES OF THE HIGH CouRT—Court 
cannot alter sub tance of composition scheme—Court must reject 
scheme, even if approved by majority of creditors, on public 
grounds, Ilcld, that according to Rule 154 of the Insolvency 
Rules of the High Court it has now power tuo vary the substance 
of a composition scheme submitted to it for approval or rejection. 
The Court has therefore no power to substitute the Official 
Assignee for the truslee propos zd in the scheme for its adiministra- 
tion. Held, further, that the interests of the creditors and their 
wish s are not the sole concern of the Court in questions of 
approving schemes of composition ;the Court ought to regard 
the interests of the public and of commercial morality. If the 
insolvent’s conduct is fraudulent or grounds exist for framing 
charges against him, a composition scheme ought not to be 
approved, In re Beer, (1913) 1 K.B. 628 ; Ex-parte Reed, 17 
Q.B.D. 244—f. Uwe. 


MAMOOILE MOosaAJEE AND OTHERS v. N. M, MEERA 
MOIDEEN BRos, “as oes : we 241 


PRESIDENCY-Towns INSOLVENCY Act (III oF 1909), SEcTION 58 (5)— 
Penal provi ious of seclion 58 5: not applicable unless ufter 
adjudication—Power of Court to commil for contempi—Conduct 
of the appellant showing witful intention to obstruct—-Discretion- 
ary powers, exe ‘cise of in committal for contempt when interfired 
with on appeal. On the application of a creditor toadjudicate the 
appellantins.1vent, the Official Assignee was appointed interim 
Receiver to take immediate charge of the acc.unt books and 
assets cf the appellant. Before notice of appointment was served 
on the appellant, he sent the account books and other valuable 
securities to his principals in Pudukottah. There was no legal 
proof, however, that he sent the books after he had notice of the 
petition to adjudicate him insolvent, though there were gr: u-dsto 
suspect that he did so with intertion to obstruct the Official 
Assignee in discharge of his duties. Held, that the failure to hand 
over the books and the securities to the Official Assignee before 
the order of adjudication was passed, however culpable such 
failure might be, would not amount to contempt of Court puni- 
shable under the provisions of section 58 (5) of the Presidency- 
Towns Insolvency Act. Held, further, that if there is definite 

‘legal’ evidence. that the appellant: had notice of the petition to 
adjudicate him and of the appointment of the interim Receiver, 
the Court may be justified in acting under the wide powers it 
enjoys of committing for contempt. Held, further, that where 
the Court has committed the appell int for contempt under section 
58 (5) of the Presidescy-Towns Insolvency Act and where it was 
found that the c »nmittal was not justified under that section, the 
Appellate Court may iuteriere with such committal, even though 
it is possible thatthe appellant could have been committed for 
contempt under the wider powers of the High Court so to 


commit. 
RM.M.S.T.M, CHETTYAR v, THE OFFICIAL ASSIGNEE... 244 
PRIVATE TRUST BY A MAHOMEDAN DIFFERENT IN ITS LEGAL 
INCIDENTS FROM WAKF ees ve aes aes 252 


SHIAH MAHOMEDAN Law—Gift or trust of vested remainder in favour 
of unborn donce invalid—Private trust not same as wikf. A 
Siiah Mahomedan lady executed a trust deed the effect of which 
was to make a gift through a trustee of the income of all her 
properties, after the settlor’s death to her husband if he should 


INDEX 


survive her, andif he did not to her children and after their 
death to their children with a gift of the proceeds of the corpus 
to those children when the youngest attained the age of 18 years. 
Held, that a Shiah can create a liie interest and a vested interest 
to take effect after the expiry of a life intereset but he cannot create 
such a vested remainder in favour of persons unborn at the time of 
the settlement. The legal incidents applicable to*‘ wekis* are not 
applicable to grants of limited interests under a privatesettlement. 
A settlement through a trustee is nothing more than a gift lo the 
beneficiary through another person and must conform to all the 
rules relating to a gift ;and therefore a trustee cannot be an 
agent of an unborn person for the acceptince of the gift. 
Plaintiff who was born after the date of the settlement in suit 
could not therefore claim as a beneficiary uncer thre ‘trust: 
Akhined Gulam Mahomet Sadiq v. Mahomed Cassim Makda and 
others, 7 B.L.T. 142; P.M.P.A.N. Annamalay Chetty v. Shaik 
Mahomed Ismatl, 7 B.L.T. 75; Sheraf Hussain v. Musoof 
Hussain, 24 O.C. 32—followed. Bance Begum v. Mir Abed Ali, 
32 Bom. 172,Sadik Hussain v. Hashim Ally, 38 All. 6°7—rcferred 
to, Ameer Ali’s Mahomedan Law, 4th edition ; Batlie’s Digest of 
Moohummudan Law ; T¥abji’s Mahomedam Law, 2nd edition— 
referred to, 
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to stand over for a fortnight. On the 2nd.of August 1977 

1926, Mr. Banerji filed his objections on behalf of Kuatiza 

the 2nd Respondent. Itis contended before me that ea 

the objections are time-barred. It was filed on the age sen 
' 2nd of August 1926 and whether the ten days be *™DSEVEN 

calculated from the 20th or the 22nd July or from tiecory 

the 8th of July it is equally beyond time. Mr. Sen sir 

who appeared for the 2nd Respondent does not 

dispute this but he challenges the whole proceeding 

and draws .y attention to certain irregularities and 

legalities. His first objection is that Rule 1 

contemplates that all the arbitrators should join in 

forwarding the award to the Court whereas the award 

in this case was forwarded by Mr. .Patker on behalf 

of asingle arbitrator. This in my opinion is not a 

sound objection and any one arbitrator can on behalf 

of himself and the others send the award to the 

Court. Such a Procedure is a sufficient compliance 

with the provisions of the. Act. His next objection 

is that no notice was served by the arbitrators as 

required by section 11, clause 2, This in my opinion 
weii@efatal objection. The object of that provision is 

to give timely notice to ‘thé parties of the filing of 

the award. Rule 1 of the rules of the High Court 

enables the Registrar to file the award only when 

the award is accompanied by copies of the notices, 

It is argued by Mr. Keith that the conduct of the 

2nd Respondent in subsequently appearing in Court 

is a waiver of the notice. It is true that in response 

to the notice issued by the Court he appeared, 

but this cannot be deemed to be a_ waiver 

of antecedent irregularities. It is only when all the 

provisions of the Act and the Rules are complied with 

that the Registrar is enabled to file that award and 

issue notices. When they have not been complied 

with he can neither file the award nor issue 
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any notice. The issue of the notice is beyond his 
jurisdiction and the appearance of the party in answer 
to such notice cannot be held to legalise it. 

The position is therefore this. The objections 
filed are undoubtedly time-barred but there has not 
been a proper filing of the award. The provisions 
of the Act and the requirements of the rules must 
be complied with before the Registrar can file the 
award. It is only when the award is legally and 
properly filed that it will be executable as.a decree. 
Even if, at'this stage, 1 disallow the 2nd Respondent’s 
objections. onthe ground thatthey are time-barred, 
all these irregularities will have to be enquired into, 
when the award is sought to be executed asa decree. 
In my opinion these are valid and insuperable 
objections. When theattention of the Court is drawn 
to these irregularities; the effect of which is to make 
the filingof the award improper and illegal, the Court 
in the exercise of its inherent jurisdiction, is bound to 
take steps to rectify matters.and'the proper procedure is 
to begin from the beginning again. I therefore direct 
that the award .be returned to Mr. Patker, the. 
advocate for Voraji, to enable the arbitrators to. issue 
the. necessary notices before filing the award with the 
proceedings and copies of such notices. As soon as 
the award.is. filed. and. allithe provisions of the Act 
and the rules. have been complied with the Registrar. 
will make an. order tothe effect thatthe award be 
filed and thereupon he will issue notice under Rule 
9 directing the parties to file applications if any. for 
remitting or setting aside the award within ten 
days from the date of the filing of the award. No. 
question of limitation can arise as Article 178 of 
the Limitation Act is inapplicable and, even if it 
did, the pendency of the infructuous proceedings. will 
save limitation. ~ 


Vou. ¥] RANGOON SERIES. 


PRIVY COUNCIL. 


MA THAUNG AND ANOTHER ii Appellants 
Ue 
MA THAN AND OTHERS ws Respondents.t 
(On Appeal from the Court of the Judicial Commissioner, 
Upper Burma.) 


Burmese Buddhist Law—Inhvritance—Fat her remarrying—F at her partitions 
ing with children before remarriage—Death of father—Children excluded 
from inheritance. 


Under Burmese Buddhist Law, where, after the death of-the wife, the 
husband partitions.the property with their children, and marries-again, taking 
his share with him, on his death-the children by the former Paice cannot 
claim to inherit. : , 

The above rule applied, though appearing on the authority of on® 
Dhammathat. (Kyaw) only there being nothing to militate against its 
authenticity or binding character. - 

A husband, afier the death of his first'wife and a fortnight before his re- 
marriage, exect.ted a document by which he purported to transfer his property 
to:a partnership consisting of himself and lis seven sons and daughters, he 
taking a one-eighth share and:-they the remainder in shares. Upon the death 
of the husband, the second wife surviving. him childless, the children of the 
first wife clain.ed a share in the inheritance. 

Held, that, upon the-true construction of the deciaiond, and having regard. 
to the circumstances, it was a.partition.with the children, and under the above: 
rule they weré not entitled to any share upon their father’s death, 

Judgment of the Co rt of the Judicial Commissioner affirmed. 


Appeal (No. 10 of 1923) from a decree (October 25, 
1921) of the Court of the Judicial Commissioner, 
reversing.a decree (March 31, 1920) of the District 
Judge of Mandalay. 

The suit was brought by the appellants, two of the 
children of U Nyein, a deceased Burman Buddhist, 
by his first wife, against the 1st respondent, Ma:Than, 
the second wife of U Nyein, she having survived him 
without having children. The other five children: by 





* PREseNT:—Lorp SHAW, LorpD CaRson, SIR JOHN: EDGE, MR. AMEER ALI 
and S1R LAWRENCE JENKINS. 
{ ¢ This judgment is reprinted from L.R. (1923) 51 1.A. 1—Ed. ) 
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the first marriage were joined as respondents. The 
appellants claimed that upon the death of U Nyein 
they were entitled to a share of his property. 

The facts appear from the judgment of the Judicial 
Commitiee- 

The appellants by their plaint alleged that by 
Burmese Buddhist Law Ma Than was entitled to a 
quarter only of the property which U Nyein brought 
to the marriage (called the “ payin” property), and 
to two-thirds of the property acquired after her 
marriage -(called’ the “lettetpwa” property); they 
claimed that they and the other children by the first 
marriage were entitled to share the residue. 

The trial Judge made a preliminary decree declar- 
ing that each of the plaintiffs was entitled to one- 
seventh of the “ payin”’ property, and one at aeeeat 
of the ‘‘ lettetpwa ” property. 

Upon appeal to the Court of the Judicial Com- 
missioner it was held, reversing the view of the trial. 
Judge, that the document of 1905 set out in the 
present judgment amounted to a partition, and that 
accordingly, under: the rule of Burmese Buddhist 
Law referred to in the judgment in the present 
appeal, the suit failed. The appeal accordingly was 
allowed and the suit dismissed. _ 

- Sir George Lowndes, K.C., Parikh and M. San Wa 
for the Appellants. The Appellate Court acted upon 
the rule appearing in U Gaung’s Digest of Burmese 
Buddhist Law, Vol. 1, section 213, but it is not estab- 
lished that it isa binding rule. It appears in only one 
Dhammathat, the Kyaw, which'is not of the most 
authoritative period. One Dhammathat recognizes a 
similar rule in the case of the remarriage of a’ 


‘mother, but is silent as to the rule applying in the 


case of the marriage of a father. The earlier Dham- 
mathats, including Manu Kyay, to which, under 
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Mah Nhin Bwin v. U Shwe Gone (1), particular 
weight is to be attached, lay down a clear rule as 
to a division ordinarily between children and a step- 
mother ; see Digest, section 274. Dhammathat Kyaw 
does not refer to that rule, and cannot be regarded 
as establishing an exception to it. There is no 
previous judicial authority to support the rule. 
Further, the deed of 1905 was not a partition of 
the property in lieu of inheritance ; it was, as it 
purported to be, a partnership deed for the purpose 
of carrying on the family business. 

[Reference was made also to Maung Tun Tha 
v. Ma Thit (2).]. 

Dunne, K.C. and Kenworthy Brown for the Ist 
Respondent. The Appellate Court rightly held that 
the deed was a partition of the property made in 
contemplation of the intended second marriage. 
The rule of Burmese Buddhist Law which was 
acted upon is good law, and is in accordance generally 
with the system laid down in the Dhammati ts as 
to the division of the parents’ property. Under 
Burmese Buddhist Law there is no joint family 
property, and no right in the children by birth : 
Chan Toon, Principles of Buddhist Law, p. 104. 
When a man marries his wife becomes a co-owner 
in his property and in all that they earn: Chan 
Toon, p. 107. When the wife dies the eldest son can 
at once claim a quarter no other child having any 
right : Chan Toon, p. 110 ; but if he does. so he has 
no further right : Chan Toon, p. 100, Mi Chit v. 
Maung: To Aung (3).-The rule applied by. the 
Appellate Court is clearly stated in Dhammathat 
Kyaw and, not being in conflict. with any other 





(1) (1914) LR. 41 LA. 126, 137. “(2) (1916) L.R. 44 L.A, 42." 
(3) Selected Judgments 1872-92 p. 197. 
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Dhammathat, should be’ given effect: Mah Nhin 


Ma Tua Taauns Bwin v. U Shwe Gone (4). 


eo 


ww. 
Ma THAN 
AND 
OTHERS, 


Dec, 18. 


Sir George Lownues, K.C., replied. 

The judgment of their Lordships was delivered 
by— 
Mr. AMEER ALI.—-This appeal arises out of a suit 
brought by the plaintiffs in the Court of the District’ 
Judge of Mandalay, Upper Burma, for a skare in the 
inheritance of one U Nyein, a Burmese, subject to fthe 
Burmese Buddhist Law. It was treated in the first 
Court as a suit for administration, and a decree was 
made therein by the District Judge on June 1, £920. 
This decree was reversed on October 25,1921, by the 
Judicial Commissioner of Upper Burma, and the 
plaintiffs’ claim was dismissed ; hence this appeal to 
His Majesty in Council, 

“The facts of ‘the litigation are set out with clearness 
and precision in the able judgment of Mr. Mosley, the 
District Judge. 

U Nyein was a trader by profession, and appears to 
have carried on in conjunction with his wife, Ma Gale, 
a profitable business in rice. They had a rice-mill 
which, it is stated, was opened in 1894 and appears to 
have been at the time of Ma Gale’s death in December, 
1904, a valuable property. It is to be noted that in 
the Burmese social and legal system the wife is, to 
all intents and purposes, a partner. 

U Nyein had by Ma Gale, five sons and two 
daughters, who were all sui juris when she died. 
Although under the Burmese law the eldest daughter 
became entitled on Ma Gale’s death to a definite share 
in her property, no division took place, and the father 
and the children continued, as in her lifetime, working 


in common. 


-(4) L.R. 1.A,.126, 131. 
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Some months after Ma Gale’s death, U Nyein 
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appears to have contemplated marrying again. Before, Ma THAunc 


however, the marriage was actually contracted, on 
May 11, 1905, he executed the document Exhibit 
L, on the construction and. meaning of. which the 
determination of this appeal turns. About a fortnight 
later U Nyein married Ma Than, the contesting 
respondent in this appeal. 

Exhibit L isin form a partnership deed, but the 
respondent contends that in fact it is a partition deed 
by which U Nyein divided his property amongst his 
children. It is urged:on her behalf that, under the 
law of the Dkammathats, the children have, after the 
partition, no right in the property retained ‘by the 
father. The plaintiffs deny the correctness of the 
legal proposition on which the respondent bases her 
contention, and they urge that, whatever the meaning 
of Exhibit L, they are entitled to a share in their 
father’s inheritance. 

A number of issues were framed in the Court of 
the Disrict Judge; the two following embody the 
substance of the matter now in dispute : (i) was the 
deed of arrangement dated May 11, 1905 (Exhibit L), 
between U Nyein and his children a division of 
inheritance in view of his approaching marriage with 
Ma Than or was it a mere agreement of partnership ? 
(ii) Are his children who signed that agreement 
entitled as heirs to share in the property retained by 
U Nyein under that agreement ? 

The District Judge, on the form of the document, 
coupled with the evidence to which he refers in his 
judgment, came to the conclusion that Exhibit L, 
was not a deed of partition but merely a partnership 
agreement and he accordingly, as stated already, 
made an administration decree with respect to the 
inheritance of U Nyein. 


AND 
ANOTHER 
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AND 
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On appeal the Judiciai Commissioner has taken a 


Ma Tuaune different view. From the circumstances proved in 


AN 
ANOTHER 
v. 

Ma Tuan 

AND 
OTHERS, 


the case he infers that, contemporaneously with Exhibit 
L, there must have been between U Nyein and his 
children some agreement, necessarily parol, which led 
him to put the division: in the shape it has-taken. 
In one place he says as follows : “It is open to the 
parties to prove that it was a condition precedent to 
the attaching of any obligation under the contract, 
that the disposition should be regarded as a partition 
of property in view of the’marriage, and that the 
claims of the children of U Nyein as. his heirs on 
his death should be modified accordingly. Further 
Ma Than was not a party to the document nor can 
she I think for this purpose be regarded as the 
representative in interest of such a party. She is 
therefore entitled under the provisions of section 99 
of the Evidence Act to show a contemporaneous 
agreement. It does not seem to me however tha 
Ma Than is trying to show such a contemporaneous 
agreement. She does not deny that the terms of 
agreement between the parties were those of a part- 
nership. Her contention is that that agreement 
formed a part of a larger transaction and that it was 
made for the purpose of effecting. a division of pro- | 
perty. I am of opinion that it is open to her to 
prove her contention by oral evidence. At the time 
that the deed was drawn up Ma Than was a stranger 
to the family. It is not surprising therefore that 
she is unable to bring any direct evidence as to the 
intention of the parties when the deed was drawn up, 
and as to the effect of the deed.” He is, however, 
definite in his conclusion that the deed in question 
was drawn up in view of the approaching marriage 
and that by: this instrument U Nyein did effecta 
partition of his property with his children by-Ma Gale. 
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Owing to this divergence of opinion between the 
two Courts in Burma, their Lordships have. carefully 
examined the terms of the document (Exhibit L). 
In their opinion it speaks for itself. 

It begins with the usual formula: “On May 11, 
1905, corresponding to the 9th Waxing of the month 
of Kason 1267 (Burmese Era), at Mandalay, U Nyein 
and his sons and daughters, in order to carry on 
business, execute this agreement as follows : U 
Nyein will transfer all the properties, which have 
been in his name up to this date, to the name of 
the partnership. All the house sites, buildings, rice, 
paddy, ponies, gharries, gold and moncy, which have 
been in existence up to this date, will belong to the 
partnership. The sums of money, which Maung On 
Shwe, Maung San Hnyin and Maung Aung Min have 
taken before this date, will be considered as the 
money belonging to the partnership. The milland all 
machines connected with it, which have been already 
taken possession of, belong to the partnership. With- 
out the consent of the majority (but not one) of the 
partners, the husband, wife or co-heir of a partner 
cannot make use of the properties belonging to the 
partnership. The shares, to which the partners 
have the right to ownership in all the partnership 
properties are shown below. Either partner Ma E 
Yin or partner Ma Thaung will take charge of all the 
private properties belonging to partnership, such as 
jewellery, etc. The partnership is responsible for all 
the debts which have been owed to, or owed by, other 
people up to this date. The partnership will carry 
on business in accordance with the wish of the 
majority of the partners,” 

It then gives the shares as follows :— 

1. U Nyein has the right of ownership to 
one-eight share. 
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1923 2. Maung On Shwe } These. five persons 


Ma THavne 3. Ma E Yin | have the right of 
ANOTHER 4. Maung San Hnyin ownership to six- 
Ma THaN 5. Maung Aung Min | eighth share. 
one 6. Ma Thaung J 


These two persons 
have the right of 
8 Maung Po Ka r ownership to one- 
J eighth share. 

The deed was duly signed by all the executants. 
The strange similarity of language between the 
terms of the provision contained in the second para- 
graph of Exhibit L and the rules laid down in the 
Dhammathats for division of family property on the 
demise of one of the parents is striking. The para- 
graph in question provides that “all the house sites, 
buildings, rice, paddy, ponies, gharries, gold and 
money which have been in existence up to this date 
will belong to the partnership.” In any ordinary 
partnership the inclusion of these articles would be 
regarded .as unusual ; but bearing in mind the rules 
of the Dhammathats it would be natural, and in the 
ordinary course, in a deed of partition. Again, the 
paragraph relating to jewellery appears to be unusual 
in a deed of partnership designed for carrying. on 
business. The provision is as follows : “ Either 
partner Ma E Yin or partner Ma Thaung (two of the 
daughters) will take charge of all the private properties 

belonging to the partnership such as jewellery, etc.”’ 
These particular provisions appear in their Lord- 
ships’ opinion to furnish the key to the solution of the 
question whether Exhibit Lis.a deed of partnership 
or a deed of partition. U Nyein was aboutto-contract 
a second marriage. Under the Burmese law whatever 
he possessed at the time of contracting the relationship 
which he contemplated would become on the marriage 


7, Maung Po Thaung } 
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the common property of his wife and himself. No- 
thing was more natural than that, influenced by the 
effect of such an eventuality on the position of his 
children by Ma Gale, he should, in order to provide 
for them during his lifetime, whilst he was absolute 
-owner of the properties he possessed, decide upon a 
partition which would secure a definite share in his 
-or her own right to each child. He accerdingly, with 
the agreement and consent of his sons and daughters, 
entered into the arrangement embodied in Exhibit L. 
None of them was entitled to any share in his life- 
time. By this deed:he allotted to five of his children 
a six-eighth share of his property,:and to the two 
‘younger ones one-eighth between ‘them, retaining for 
himself an eighth share. The conduct of the parties 
‘to -a contract reduced into writing may not vary or 
alter -it, but their conduct may help to explain or 
‘elucidate a contract open to different :meanings. The 
mode, therefore, in which'the sons and daughters of 
U Nyein dealt with their shares is material: it 
helps to strengthen the conclusion that Exhibit L 
was more a record of a division of rights and interest 
rather than a deed of partnership. 

There were not only independent dealings between 
one or other of the children, but also between them 
on one side and Ma Than and U Nyein on the other. 
In 1907, in a suit brought. by the minor son of U 
Nyein’s third son against U Nyein and his other 
children, the rights of the parties came into debate. 

In his written statement U Nyein distinctly states 
that the business of rice-miller was started by him 
on his own account with his own capital, and that 
“‘by way of providing for his children he gave them 
the shares in the busines mentioned in the partnership 
deed.” U Nyein’s statement was confirmed by the 
other defendants in a joint defence filed bythem. The 
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attempt to make out they had made that admission 
under the instigation of U Nyein signally failedin the 
first Court. 

After her marriage with U Nyein, Ma Than appears 
from the evidence to have assisted him in his business, 
and although there was no definite separation between 
U Nyein and his children by Ma Gale, the new ménage 
was carried on quite independently and separately from 
them. 

On the whole, their Lordships have come to the 
conclusion that Exhibit L evidences a partition of the 
rice-mill business and other property U Nyein possessed 
atthetime. That being so, the question arises whether 
the provision of law the respondent invokes in her 
favour excludes Ma Gale’s children from sharing in the 
inheritance of U Nyein. It has to be noticed that 
U Nyein died nine years after his marriage with Ma 
Than, and within this period U Nyein and Ma Than 
appear to have accumulated considerable property. 
The present claim therefore cannot be regarded as 
unreasonable or unnatural. 

The passage on which the respondent relies is 
contained in seclion 213 of Mr. U Gaung’s Digest of 
the Burmese Buddhist Law, Vol. I, p. 276. The 
heading of the section runs thus: ‘ After partition 
between children and surviving parent, the latter marries 
again and dies ; the children are not entitled to claim 
inheritance from the stepfather or stepmother.” 

The rule which follows is in these terms ;: ‘‘ After 
the death of the husband, the wife partitions the property 
with her children and marries again taking her share 
with her. On her death the children of her former 
mafriage cannot claim from their stepfather any 
property which she took to the second marriage ; because 
they havealready obtained their shares.. The same rule 
applies when, after the death of the wife, the husband 
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‘marries again after having given the children their 
respective shares.” It is stated in the Digest to be 
extracted from Dhammathat Kyaw. 

It is contended on behalf of Ma Than that under the 
latter clause the plaintiffs, having received from U Nyein 
their respective shares, cannot claim any further share 
jn his inheritance. On the side of the plaintiffs it is 
urged that this latter rule does not occur in any of the 
other Dhammathats and ought not therefore to have 
effect given to it. 

Admittedly this is the only passage which expressly 
declares that the:children will not-be, entitled to share 
in the inheritance of their father after a partitionin his 
lifetime allotting them specific shares in the property 
he possessed, 

The Burmese Dhammathats are numerous, and the 
criterion for arriving ata definite conclusion with 
regard to a particular rule is indicated in the judgment 
of the Board in the case of Ma Nhin Bwin v. U Shwe 
Gone (1). i 

Their Lordships, however, do not think it neces- 
sary in the present case to go through all the Dhamina- 
thats for the purpose of discovering what the other 
Dhammathats declare. Nothing has been shown to 
militate against the authenticity or the binding 
character of the rule on which the respondent relies ; 
and in the present state of the authorities, their 
Lordships are not prepared to dissent from the 
view expressed by the Judicial Commissioner. They 
are, accordingly, of opinion that this appeal failsand 
should be dismissed. 

Their Lordships will humbly advice His Majesty 
to this effect. There will be no order as to costs. 
Solicitor for Appellants.—E. Dalgado. 

Solicitors for Ist Respondent—Lowe & Co. 
: (1) LR. 41 TAs 123. 
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KIRKWOOD, alias MA THEIN. anpD 
ANOTHER (Plaintiffs) .. Appellants 
v. 
MAUNG SIN aND ANOTHER 
(Defendants)... oe Respondents ¢ 
(On appeal from the Chief Court of Lower Burma:) 


Limitation—Award in arbitration without intervention of the Court—Suit 
for a declaration that award is invalid—Article applicable—Time from 
which period runs— Award invalid against some parties thereto—S pecific 
Relief Act (I of 1877), sections 39, 42—Indian Limitation Act (1X cf 1908} 
Schedule 1, Article 1, 91. a 
A suit for a declaration that an award of arbitrators appointed without the 

intervention of the Court is void is a suit ‘* to cancel or set aside an instru- 

ment ” within the meaning of the Indian Limitation Act, 1908, Schedvle 1, 

Article 91, and the period of limitation: applicable: is .therefore-that. which 

that article provides. The time for the commencement of: the period of 

limitation for bringing the suit is not postponed until the date when an 
application to file. the award in Court has been refused. 
The suitis one.to which section 39,. and not section 42, of the: Specific 

Relief Act, 1877, applies.” ‘ 

Held, that the appellants’ right to bring a suit of the above character was 


barred by: Article 91. 
Judgment of the Chief Court affirmed, 


Appeal (No. 87 of 1924), by special leave, from:a 
decree of the Chief Court of Lower Burma (April 18, 
1921) reversing a decree of the District Court of 
Hanthawaddy (October 22, 1917". 

The suit giving rise to the appeal was instituted in 
the District Court on March 13, 1914, the present 
appellants and others being plaintiffs, and the respond- 
ents defendants. The claim was for a declaration that: 
two references to arbitration, and the award made there- 
on on June 10, 1910, were void and not binding upon 
any of the parties thereto. Thearbitration related to: 
the estates of two deceased: Burmese Buddhists— 





* PRESENT. :—LORD ATKINSON, LoRD CARSON, and.SIR JOHN EDGE. 
{t This judgment is reprinted from L.R,(1925} 52 LA. 265—~Edi.} 
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namely, Ko Po Cho, who died on December 13, 1907, 
and his father U Baw, who died on December 28, 1907. 
The first appellant (plaintiff No. 2) was the daughter 
of Ko Po Cho; the second appellant (plaintiff No. 4) 
was his widow.. 

An application by the respondents to have the award 
filed in Court had. been rejected by fhe District Judge 

on December 9; 1910. 
The facts material to the meee appear from the 
judgment of the Judicial Committee. 

Other questions relating to the estate of U Baw were 
the subject of the appeal Kirkwood v. Maung Sin (1). 

The District Judge held that the Indian Limitation 
Act, 1908, Schedule I, Article 91, which relates to a suit 
“to cancel or set aside an instrument,” applied tothe 
suit, and that under it the right of suit-of each of the 
appellants was-barred. As to other plaintiffs, whose 
right of suit. was not barred by limitation, he held that 
the reference and award were void, as those plaintiffs 
were minors not properly represented in the arbitration. 
He was of opinion that the rights of the parties. were so 
intermixed that the award being void as against some 
of the plaintiffs it was necessarily wholly invalid. He 
accordingly made. a.decree'so declaring. 

Upon: appeal. to the Chief Court: the view of the 
District. Judge that the right. of suit of the present 
appellants was barred by the Indian Limitation. Act, 
1908, Schedule I, Article 91, wasaffirmed. Thelearned 
Judges held that complication arising from the award 
being invalid. as against some of the’ plaintiffs. did not 
entitle the present appellants, whose suit was barred, to 
have the award set.aside as against them. Accordingly. 
a decree was made reversing the decree and dismissing 
the suit. 





(1) (1924) LR. 51 LA, 334 2 Ran. 593. 
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De Gruyther, K.C. and Hon, Geoffrey Lawrence tor 
the Appellants. The order refusing to file the award 
was open to appeal under the Code of Civil Pro- 
cedure, 1908 : see Schedule IT, sections 20 to 22, and 
section 104, sub-section (1), (f). Asthere was no appeal 
the award because a nullity ; it could not be enforced 
by specific performance or raised as a defence : 
Dinabandu Janav. Durgaprasad Jana (1). As the 
minors were not properly represented the arbitration 
proceedings were wholly void as to them: Rashid- 
un-nisa v. Ismail Khan (2). Article ¥1 of the Limi- 
tation Act, 1908, Schedule II, does not apply, first 
because the award was a nullity; secondly, because 
the award is not an “instrument” within the meaning 
of the article. [Reference was made to Petherpermal 
Chetty v. Muniandi Servai (3) ; Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (4) ; Sajid Aliv. Ibad Ah 
(5) ; Banku Behari Shaha vy. Krishto Gobindo 
Joardur (6); and earlier decisions of the High Court.] 
The suit was for a declaratory decree under section 
42 of thé Specific Relief Act, 1877. Where no 
article applies in terms to a suit, the period of 
limitation is governed by Article 120, under which 
the period is six years; Mahomed Riasal Aliv. Hasi - 
Banu(7); Kondoth Ambu Nair v. Secretary of State 


. for India (8). Jf Article 91 is applicable time did 


not begin to run until the refusal to file theaward, © 
and the suit was therefore in time. Until the 
application to file the award the plaintiff had not, 
within Article 39 of the Specific Relief Act, 1877, 
reasonable apprehension that the instrument might 
cause them serious injury. Further, the award being 





(1) (1919) LL. R. 46 C. 1041,1059. (5) (1895) LR. 22 L.A. 171, 
(2) (1909) L.R.36 LA, 168. (6) (£902) ILL.R. 30 C, 433. 
(3) (1908) L.R. 35 LA, 98. (7) (1893) L R. 20 1.A. 155, 159. 


(4) (1907) L.R. 34 TA. 87, (8) (1924) L.R. 51 LA, 257, 268. 
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invalid as regards ‘some of the plaintiffs was wholly 
void : see Russell on Arbitration, 7th edition, Part 2; 
' section 4 and cases there cited. 

Dunne, K.C., and E. B. Raikes for the Respondents, 
The appellants’ suit was barred by Article 91 of the 
Limitation Act, Schedule II. The article uses the 
expression “set aside,’’ which is wider in effect 
than “cancel,’’ and includes the object of this suit : 
Jagadamba v. Dakina Mohun (1); Malkarjun v. 
Narhari (2); Jafri v. Ali Raza (3). The plaintiffs 
could have brought a suit under section 38 of the 
Specific Relief Act; that. suit would have been 
governed by Article 91, and would have been barred 
by’ that article, under which time rau from the time 
when they knew the facts causing the invalidity of 
the award. The present suit was not one for a 
declaratory decree under section 42 of the Specific 


Relief Act. A declaratory decree can be made only - 


utider that section, and it applies only to cases. claiming 


a declaration of title to property : Kathama Nachiar - 
“ Dorasinga Tever (4) ; ‘Sheoparsan Singh v.. 


abeiphene Singh (5) ; Deokali Koer v. Kedar Nath 
(6). The award was -not. wholly void, although 
invalid as regards some of the plaintiffs. The cases 
referred to in Russell on Arbitration are cases in which 


the provisions of the award were’ so interdepend- 


ent that the award could not ‘be set aside as regards 
some of the parties only. That was not the case 
here. In any case the right of suit of the appellants 
being barred they were. not entitled to any decree 
in their favour. 


De Gruyther, K.C.—replied. 








(1) (1886) L‘R. 13 L.A. 84, 94, (4) (1875) L.R. 2 LA. 169, 
(2) (1900) L.R. 27 1A, 216, 228. (5) (1916) L.R. 43 1.A. 91. 
(3) (1901) L.R, 28 I.A. 111, 117, 118. (6) (1912) 39 C. 704, 708, 
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The judgment of their Lordships was delivered 


Kirxwoop, by :— 
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Lorp ATKINSON.—The facts of this case are com- 
plicated andinvolved. This is due to the circumstance 
that several of the parties concerned have on many 
occasions embarked somewhat recklessly on need* 
less litigation, the different branches of which were 
not always consistent with each other. It is 
nevertheless essential to. unravel these complicated : 
facts in order to apprehend clearly what. are the 
questions which must be dealt with on this appeal, . 
and to appreciate the true nature and reach of the 
decisions upon them. The subject-matter from. which 
the litigation sprung was the administration and 
distribution of the assets of two Burmese Buddhists, 
father and son, named respectively U Baw and Ko 
Po Cho, the latter of whom died.on the 13th of. 
December 1907, and the former of whom, the father, 
died fifteen days later namely, 28th of December, 
1907. To make.the proceedings which have taken 
place intelligible it.is necessary as.a preliminary to 
examine the following pedigree :— 

U Baw, 
died 28th December, 1907. 


| ace | I 
Ma Nyein Aung Ko Po Cho, — Ma‘Shwe U, Maung Sin, Ma Nga Ma,: 





died 12th June, 1910. died 13th , 4th ist Respon- 2nd : 
December * Plaintiff and dent and Respondent 

1907. 2nd Appel- Defendant. and: 
lant. Defendant. 

ali | d oe ae | | 
Ko Kyet MaE, Ko Paung, Ma Thein, Maung Aung, Maung 

Oh, 4th . 5th: Mrs. Kirkwood, 3rd . Byaung,: 

3rd Defendant, Defendant. Defendant. 2nd Plaintiff Plaintitf, 1st 
and Ist Plaintiff. 

Appellant. 


The words “plaintiff” and “defendant’’. and 
“appellant”? and ‘‘ respondent” printed underneath 
the names of the members of this family indicate the 
positions they respectively assumed, and the action 
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they respectively took, in the legal proceedings 
subsequently instituted to assert their claims to 
certain shares to the assets of U- Baw and Ko Po 
Cho, deceased. At the date of the latter’s death 
it is admitted that his th-ee children were minors: 
that none of them had come of age before the 20th 
February, 1910, when the submission to arbitration 
hereinafter dealt with was entered into; that two 
of them, namely Maung Aung and Maung Byaung, 
were still minors on the 13th of March, 1914, when 
the suit was instituted in which the order appealed 
from was made, and that the girl Ma Thein, the 
eldest of the three children, had failed to 
establish that shé was a minor within three years of 
the 13th of March, 1914. Letters‘of administration 
of the estate of U Baw, deceased, were in the year 
1910 granted to his son Maung Sin. Ma'Shwe U, the 
widow:of Ko Po'Cho, deceased, married ‘again: in the 
year 1910: a: mian named Maung Po Yeik, and Ma 
Thein, the-daughter, married Colonel Kirkwood on the 
Ast of July, 1913: Disputes having: arisen: between the 


descendants of U' Baw and the members'of the family 
of Ko Po Cho, a submission 'of these’ disputés'to the 


arbitration of one Lugyi U Hla Baw was on the 20th 
of February, 1910, drawn up. It purported to have 
been executed by Ma Nyein Aung, Maung Sin and: Ma 
Nga Ma, descendants of U Baw-and Ma Shwe Yu. 
These executing parties were all adults; The submis- 
sion:further purported to have been exécuted in addition 
by the three children of Ko Po Cho, then minors, by 
two guardians, one Maung Tundu, acting on behalf of 
Ma Thein and Maung Aung, and the second, Maung Po 
Yeik, on behalf.of Maung Byaungi It was not disputed 
onthis appeal thatthese two persons so purporting to sign 
this submission as guardians for the three minors, the 
children of Ko Po Cho, were never appointed guardians 
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of the children on whose behalf they purported to 
sign and had no right Or authority whatever so 
to do. The consequence of this is that the three 
minor children are no parties to the submission and 
are not bound by the award made in pursuance 
of it. On the 12 of April, 1910, a further question 
touching the ownership and disposition of certain 
property, was by the agreement of the pleaders 
representing the parties to the first submission, referred 
to the arbitration of the same arbitrator. The sub- 
mission is very obscurely worded, and its provisions . 
are to.a-great extent immaterial in the present appeal. 
They are in addition rather peculiar in character, | 
The first begins by reciting that the parties to it 
have a dispute amongst themselves, that they bind . 
themselves to abide by the decision of the arbitrator, 
that he may decide this dispute finally in the manner * 
thereinafter indicated, that is, first by partitioning . 
in the manner set out certain properties which are- 
stated to be the subject of the dispute. These. 
pioperties are divided in five classes or categories, 
marked by five letters of the alphabet. The first. 
class (a) comprises land and rent belonging to U Baw, » 
Ko Po Cho, and Ko Sin. The second class (8). 
comprises similar lands and -rents belonging to Ko 
Po Cho and Ko Sin, The third class (c) comprises 
certain paddy lands, 216°1! acres in extent, belonging: 
to Daw Hmo, The fourth class (d) comprises 
moveable and immoveable property, -debts, rents,:. 
etc., belonging to Ko, Po Cho and his wite Ma Shwe : 
U. The fifth class (e) comprises debts due and to” 
be paid to, and debts to. be recovered by Ko'Po- 
Cho, his wife, and his three’ children. As to the” 
first class {a) the direction is that U Baw’s share 
is to be left out of it and the remainder of the 
property comprised in it is to be divided into four 
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shares, one of which is to be given to Ma Shwe U 
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and her three children, and the three remaining kirKwoop 


shares to be given to the persons named. The 
property comprised in class (b) is to be similarly 
dealt with. The paddy lands, 216°11 acres in extent, 
are to be divided into three shares, one to be taken 
by the widow Ma Shwe U and her children, the 
two remaining shares to go to the persons named, 
The fourth class {d) is to be divided into two shares, 
Ma Shwe U: taking one of them and the remaining 
share to go to the same three children. Further 
minute directions are given as to the manner in which 
the indicated partitions are to’be effected, They are 
not material, however, to the matter now in hand. 
If the law as to. the limitation. of. property existing 
amongst Burmese Buddhists were the same as the 
English law dealing with such matters, it might be 
plausibly contended that under the limitation directed 
and carried éut, Ma Shwe U and her three children 
would become joint tenants of the lands to be allotted 
to them, with rights of survivorship amongst them. 
The authorities examined -and criticised in the 
judgment of the Board in the case of Kirkwoud and 
another v. Maung Sin and another (1\, seem to lead 
one to the conclusion that no such rights of sur- 
vivorship would exist amongst these four beneficiaries 
if the award were made according or conformed to 
Burmese Buddhist law. That was a suit instituted 
inthe year 1918 for the administration of the estate 
of U Baw, a Burmese Buddhist, governed by Burmese 
Buddhist law. The plaintiffs-appellanis were the 
children of Po Cho, who was himself the eldest son, 
but second born child, of his father U Baw. The 
defendants-respondents were the two surviving children 





_ (1) (1924) 51 BA. 2 Ran. 334. 
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of U Baw and Daw Hmo, and the representatives 
of their eldest born child, a daughter, Ma Nyein 
Aung, who had attained majority and survived both 
her parents, but died before the institution of the 
administration suit. By the decision of the Board 
affirming that of the Chief Court it was held that 
Po Cho, not being the eldest born, was not;the orasa 
Son, and that his children were therefore only . entitled 
to a one-sixteenth share of the estate of U Baw. 

As far as the Board have been able to ascertain, 
the proceedings in this suit have not since the year 
1924, when the decision of the Board was delivered, 
proceeded farther. On the 20th December, 1912: 
nearly 13 years ago, Ma Shwe U filed a. suit against 
her three children and Maung Sin, alleged to be in 
possession of part of her deceased husband’s estate, 
for apparently. the. partition and administration. of .that 
estate. For nearly six years this -litigation .was 


arried on, and ultimately on the 15th of August, 


1918, a preliminary decree was made directing that. 
accounts of the properties belonging to .Po Cho, of 
the liabilities thereon, and of mense’ profits payable 
by Maung Sin in respect thereof, should be taken 
by a Commissioner. The accounts are apparently 
still being taken, and no final decree has as yet 
been made. It was during the hearing of this appeal 
much pressed .by Mr. Dunne on behalf of the 
respondents, either that the present suit was 
unnecessary, or that the claim of all the parties 
concerned to interests in the assets of U Baw or Po 
Cho could be adjusted and -satistfied in one or other 
Or both of ‘these administration suits, It is quite 
obvious, however, -that the information before the 
Board is not fyll enough or precise enough.to.enable 
it to express any definite opinion on the soundness 
of Mr. Dunne’s contention.on.this point. 
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The arbitrator in the present case made his award 
on the 10th of June, 1910. He found that by the 
terms of the submission he had power to direct the 
division among the co-heirs of the properties described 
in it under the heads (a), (b), (c), (d) and (e) already 
:mentioned, following the rules of division set out 
‘therein, and io declare the rights ef each and every 
of the co-heirs thereto. He further states that as 
to.all property not included in those five categories, 
he will be :guided by the ordinary Buddhist law of 
inheritance. ‘He then proceeds to determine the 
ownership of the property he was directed to divide. . It 
is difficult to see how he could identify it otherwise 
‘and he‘then determines in which of the five categories 
it is included. He finds that most of the debts have 
been time barred, sets out'in a-schedule (No. 6) those 
-he considered good, and directs ‘that they are to be 
divided on the same principle as the properties in 4 
list he indicates. He further holds that the estate of 
-U Baw is indebted to the extent of Rs. 33,004-9-0 which 
Ought to be deducted from U Baw’s estate before 
‘division, and that the latter’s.co-heirs are liable for 
this debt according to the value of the properties they 
receive. He then appoints ‘Ko Sin guardian of the 
persons of Ma Thein and Maung Aung, and Ma Shwe 
U -guardian of the person of Maung Byaung. He 
further appoints the last-named lady, Ma Shwe U, 
guardian of the properties of ‘her three above-named 
children, ‘“ until Ma Thein attains the age of majority” 
-on “her (i.¢.,"Ma Shwe Yu) furnishing security to the 
amount of ‘Rs. 8,000.”’ On the 9th of December, 1910, 
‘Maung ‘Sin:filed:an application in: the District Court of 
‘Hanthawaddy to have the award filed -in:Court. under 
-sections 20 and 21 of the Second Schedule of the Code 
of Civil Procedure. This application was opposed by 
‘Ma Shwe U, both ‘personally and on behalf of -her 
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minor child, Maung Byaung ;-her other children, 
Maung Aung and Ma Thein, were made defendants on 


the application, and a document was filed by Ma 


Shwe U, on behalf of herself and as guardian of the 
minors, stating in detail numerous objections to the 
aforesaid award. Amongst these-are to be found the 
following :—(1) That the persons who purported to sign 
the submission as guardians of her three children were 
notat the time of so signing, or at any subsequent time, 


’ guardians of the persons or property of these three 


minors.. (2) Thatthe arbitrator erroneously appointed a — 
guardian: to the aforesaid minors, which he had no 


authority to do. (3) That.the-arbitrator, in declaring 


certain properties admittedly in the joint names of Ko 
Cho, deceased and Ko Sin, to belong to the estate of U 
Baw, deceased, exceeded his authority to the detriment 
of the minors. (4) That'the arbitrator failed'to decide 
what debts. were left by U Baw and Ko Cho,. and 


. what debts were due to the estates of U Baw and 


Ko Cho. Issues were joined'’upon these objections. 
On the 9th of September, 1912, the District Judge of 


-Hanthawaddy (Casson, J.) made a preliminary order 


dealing with these issues. He held that the arbitrator 


_had no power to appoint guardians ad litem or other of 


the minor children of Ma Shwe U, and that therefore 
the arbitration proceedings were not binding on these 


_minors; that the question of the validity of the award 


as regards them didnot arise, that the consequence 


“was that they should be dismissed.from the suit. In 


the formal order drawn up, dated the 4th of October, 
1912, the learned Judge, in thé final passage of the 
order, states as follows: “I am not prepared to say the 
award is invalid, or that. no suit can be filed to enforce 


it, on the major parties thereto, but it certainly appears 
-to’me that the award is not one which should be filed, 
and the. application is dismissed with costs.” This 
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dismissal may have per se deprived the adult parties to 
the award of the power of enforcing it by certain 
effective statutory methods, but it did not in their 
Lordships’ view render the award void or otherwise 
-,unenforcible as against those parties. Ma Thein was 
named as one of the defendants in an application dated 
:the 17th of January, 1911 by Maung Sin to have 
guardians ad litem appointed for Maung Byaung 
and Maung Aung, sons’ of Ma Shwe U. Inthe third 
_ paragraph of the application itis stated that the plaintiff 
had ascertained that Ma Thein- was an adult and 
could conduct her own'case. In the objections filed on 
behalf of Ma Shwe Yuand Maung Byaung on the 28th of 
March 1911, itis stated she was then stilla minor. The 
District Judge, in delivering judgment on the 22nd. of 
October, 1917, in the main suit hereinafter dealt with, 
held that Ma Thein claimed that she did not attain her 
majority till the 19th of April, 1912, while the defendants 
pleaded that she attained it on the 21st of April, 1910. 
After dealing exhaustively with all the evidence given 
on this point, he held that it had not been proved that 
Ma Thein was a minor within three years ending with 
the institution of that suit, i.e., within the three years 
ending on the 13th of March, 1914 ; so that she must 
_have attained her majority before the 13th of March, 
1911, but how long before is notfound. Having regard 
to the amount of evidence taken by the arbitrator during 
the course of the arbitration, their Lordships think that 
there can be little, if any, doubt that at the date of the 
award both Ma Thein and her mother must have 
become perfectly well aware of all the facts entitling 
them to have the award set aside. 
No :appeal was-taken by Maung Sin or any another 
party against the District Judge’s refusal to file the 
award. On.the 20th of December, 1912, Ma Shwe U 
instituted a suit in the District Court of Hanthawaddy 
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‘for a partition of -her share of the estate of Po Cho citing 


as defendants her three children and Maung Sin and 
Ma Nga Ma, but whether by mistake or otherwise she 
omittted to pray expressly to have the award set aside- 


The Court ultimately held that the award barred 


these proceedings as to all properties included within 
it, and that the Court could only deal with properties not 
included in it. The proceedings are -still pending: 
On the 13th of March, 1914, Maung -Byaung, still a 
minor, by his next friend Maung Ba ‘San, instituted: a 
suit against his mother Ma Shwe Yu, his sister, 


‘Mrs, Kirkwood, his brother Maung Aung, his uncle 
‘Maung Sin and aunt Ma Nga Ma, brother and sister 


of his -father, and the representatives of Ma Nyein 
Aung, another aunt, deceased, praying first for a 
declaration that the two:submissions to arbitration, dated 
respectively the 20th February, 1910, and the 11th 
ef April in the same year, and the award dated the 
10th of June, 1910, made in pursuance thereof, not bind- 


~ ing on him; and, second, that they were absolutely void 


and might be set aside. He based his claim on 
this allegation, amongst others, that he was a minor 
at the times the submissions ‘bore date, and that 
therefore the agreements of reference was not binding 
on him and it and the award were void ‘together. 
His brother and then his mother and sister -wére 


‘subsequeritly joined with Maung Byaung as plaintiffs 


in the suit. As more than three years had then 
elapsed from the date of the award, Maung Byaung 
claimed exemption from limitation on the ground 
of minority ; ‘Ma Thein on the ground thatshe was 
a minor till the 19th April, 1912, and Maung Aung 
that he was a minor ‘till the 6th October, 1913. 


‘Ma Thein and Ma Shwe Yu also claimed to exclude 


the time occupied by the other proceedings already 


‘mentioned. Ma Shwe ‘Yu also based ‘her claim on 
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the averment contained in the 10th paragraph of the 
amended plaint, which runs as follows :— 

“10. That the plaintiffs submit that the said agreement of 
reference and the award are not binding on the Ist, 2nd and 3rd 
plaintiffs as they were minors at the time and the said agreement 
and the award being void in part are void altogether, having 
regard also to the decision of this Honourable Court in Civil 
Regular No. 107.of 1910 and having regard to the fact that the 
Abritrator failed to adjudicate on all the matters referred to him 
by the agreement and proceeded to deal with certain matters 
which were not referred and having regard to. the’ fact that this 
Honourable Court dismissed the application to file the award in 

. Suit No. 107 of 1910.” 

The principal defendant, Maung Sin, filed two 
written statements. The first on the 7th of June, 1915, 
and the second, an amended one, on the 22nd of 
July, 1915. In these statements he practically admits 
that the various events already detailed had 
happened in the course of this long litigation. He 
relies, however, on the following special defences: 
First, that the award was binding on the three 
minor children of Po Cho because they were properly 
represented in the making of the agreements to 
refer to arbitration, and were also represented in the 
arbitration proceedings. Second, that this question 
was in issue in-Suit No. 54 of 1912, and that though 
-no-order was actualy made by the Court upon this 
issue, the learned presiding Judge. stated such an 
-order was -ready and could be delivered when 
-necessary, that this suit is still pending, and that 
‘the matter is therefore res judicata, or in the alter- 
native that as:this formed an issue in Suit No. 54, 
1912, when the present suit, filed on the 13th of 
March, 1914, was instituted it could not be maintained 
till that issue had been disposed of. He further 
-submitied -that this latter suit is not maintainable 
having regard to the 42nd section of the Specific 
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Relief Act. In this amended statement the defendant, 
in addition, averred that the plaint disclosed no 
cause of action in favour of the fourth plaintiff Ma 
Shwe Yu, that any alleged cause of action in her 
favour is barred by Article 91 of the Indian Limita- 
tion Act, and that as to the fourth plaintiff, he 
averred that the suit was not maintainable having 
regard to the provisions of the 42nd section of the 
Specific Relief Act. He further avers that the second 
plaintiff, Mrs. Kirkwood, attained her majority on the 


“21st of April, 1910, and that as against her the suit 


was barred by Article 91, Indian*Limitation Act; 
he then denies all the averments contained in the 


Statement filed by the plaintiffs which were not 
‘specially admitted. The averments contained in the 


written statement filed by defendant Ma Nga Ma on 


the 7th of June, 1915, are substantially to the same 


effect as those contained in the written slatement 
filed by Maung Sin. 

Their Lordships think they had better deal at 
once with the point raised that section 42 of the 
Specific Relief Act applies to this suit and renders 
it unmaintainable. In their view the section of that 
Act which applies to and covers this suit is the 
39th section and not the 42nd section, and has no 
such effect as it is claimed would result if it- were 
covered by the latter section. 

It was held both by the District Court and the 
Chief Court of Burma that Ma Thein, having failed 


to prove she had attained majority during the three 
-years terminating on the 13th of March, 1914, the 


present suit was,-as regards her and her mother, 
barred under the 91st Article of the Indian Limita- 
tion Act of 1908. Their Lordships concur in, and 
approve of, that decision, notwithstanding the ingenious 
contention of Mr. Geoffrey Lawrence to the effect that 
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the time which bars began to run, not from the date 
of the award, but from the date of the refusal of the 
learned Judge to file it. Jt was found by the District 
Judge and stated in the Court of Appeal that the 
three minors, Ma Thein, Maung Byaung, and Maung 
Aung had not been properly represented when the 
agreement to refer to arbitration was entered into, 
and that they were not bound by the submission or 
by the award made in pursuance of it. Their Lord- 
ships also concur in and approve of that conclusion. 
In accordance therewith the Chief Court by its 
decree dated the 18th of April, 1921, declare that as 
against the minors, Maung Byaung and Maung Aung, 
the award should be set aside and they should be 
remitted to their original rights. As regards Mrs. 
Kirkwood, the Chief Court held that, though she 
was not and could not be bound by the award, yet 
as her present suit for a declaration to that effect 
was time barred, it was immaterial to her whether 
or. not she got.a declaration to effect what she desired. 
The point: that the matter in controversy as to 
whether the. minors were properly represented in the 
entering into the reference to arbitration, and’ were 


therefore bound by the award, was in issue in the 


Suit No. .54, 1912, which is still pending, and that, 
therefore, the controversy in the present suit was 
res judicata, was not mentioned in the memorandum 
of appeal and apparently was abandoned. There 
remains, however, the important question whether 
the award of the 10th of June, 1910, having been 
set aside as regards the two minors, Maung Byaung 
and Maung Aung, it should, in addition be set aside 
in its entirety. That is a question which must be 
decided according to Burmese Buddhist Law. Well, 
one has only to refer to the judgment of the Board 
in Kirkwcod v. Maung Sin (supra, 334—338), to see 
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1925- how unascertainable that law:is. It is stated to be 


Kirxwoon, contained in a series of books entitled Dhammathats, 
alias: E . : 
MaTuern Which have been composed from time to time by 
anorner the expounders of that Jaw ever since the thirteenth 
Se century, if not before. A distinguished Burmese 
ae jurist of the name of U Gaung has, at the expense’ 
’ of the British Government, compiled a digest of 
these books, and says it is a collection of rules 
which are in accordance with the custom and usage 
of the Burmese people. It may possibly be that 
in Burma these rules have in the course of ages’ 
crystallised, as it were, into rules of positive law. It 
was by an analogous process that the Common Law. 
of England was built up and formed.. The District 
Judge held the view, apparently strongly, that the - 
award should in this instance be sét aside in its” 
entirety. At page 170 of: the record he says: 
“Looked on as a matter-of contract, the terms. of 
the contract become so uncertain in their application 
that the contract. becomes well nigh impossible: of 
enforcement. As regards the authorities on the-point 
the case of Ma Gyi v. Maung Fo Hmyin, Burma 
Law Times, Vol. Ill, p. 45, has: been cited to me on 
behalf. of .the plaintiffs, In that case there-had been: 
a reference to arbitrators as to the ‘partition of the: 
estate of a Burman Buddhist and an award thereon. 
Certain of.the children:of Po-Ko were not-parties~ 
to the award, and for this reason, and for this reason: 
only, it was found that the award was not binding. 
on the parties, and it was ordered that the estate be’ 
administered by the: Court.”. After dealing: with. 
several authorities: which had: been cited’ to him, he; 
at page 172 of the: record, returns to this Burma~ 
case, and: says, ‘‘ The: Burma ‘Law Times case;:cited. 
on behaif of the plaintiffs, is distinct authority’ for 
_ the view that in such an event the award: becomies 
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invalid in its entirety and the estate becomes — 
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‘open to the administration by the Court. The kirxwoop, 


reasons for this finding are not given, but it seems 
to me that the test in such cases must be whether 
the different parts of the award are so severable 
that it is possible to carry out the intentions of 
the remaining parties thereto whilst allowing one 
party to claim entirely independently of the 
award. 

It would appear to their Lordships that in model- 
ling this test the learned Judge has relied upon 
the principles of the English law bearing on such 
matters rather than on the Burmese Buddhist: Law, 
which has not been proved to resemble to any 
extent the English on this subject. He then proceeds 
to say: ‘‘The difficulties in the way of such a course 
in the present case seem wellnigh insuperable. If 
Maung Aung be allowed to claim independently of the 
award, then the whole basis of the award is upset.” 
And he winds up with the uncompromising state- 
ment: “I find on the second issue that if the 
reference and award are found to be void as regards 
some, or any of the plaintiffs, then it must be found 
void as regards all the parties and be set aside in 
_ its.entirety.”’ The learned Judges of the Chief Court, 
however, take’a wholly different -view on this point. 
The Chief Judge, S. M. Robinson, in giving judg- 
_ ment, refers to many authorities'and particularly to 
the case of Davularu Vijaya Ramayya v. Davuluru 
Venkatasabba Rao, 30 Madras, L.J.R. 465. He says, 
at. page 207 of the record, that several of the autho- 
tities to which he had been referred were cited in 
it, and.that he does not think it is an authority for 
more than this, that there may be cases in which 
the necessary result will be that the proceedings 
may have to be set aside entirely, and that at 
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page 485 of the report of this case it is said ~ 
that :~— 

“ Avoidance by the minor of a decree against him may in 
some cases ipso facto be tantamount to an adjudication of the 
suit, in others it might be possible and proper for the Ccart 
merely to avoid such part of the decree as would affect the 
minor and that part may be separable from the rest.’ This case 
was concerned in the setting aside of a decree. In the case 
before us; however, we are concerned with setting aside an 
award which has uot aprareiy been executed or carried into 
effect by any active action.” 

The learned Judge then proceeds to deal at 
length with this point-in the following passage of : 
his judgment : 

‘““As regards plaintiffs Nos. 1 and 3 therefore who were 
minors and not properly represented before the arbitrator there 
must be a decree cleclaring that the award is not. binding on 
them. As to whether the decree should go further and declare 
that the award is not binding on any of the parties toit Iam 
of opinion that in this case there is no ground for passing 
such a decree. The major parties to the reference in the’ 
award acied with their eyes open and with full knowledge of 
what they were doing. Whatever may have been the immedi- 
ate object they had in view and whether they were acting 
under the idea that they were protecting the interests of the | 
minors against their mother after her second marriage or were 
secking to protect themselves as well as the minors, there is 
no. ground. for’ sholding that they should be relieved’ of the 
result of their considered action and their binding agreement 
to refer. It is no argument to say that the result of remitting’ 
the minors to their original. rights will have the effect of 
cr ai great complications.” 

"Justice *. Heald practically concurs in the. 


ee reached by ‘his colleague.’ In the course 
of the argument of the appeal several | additional 
grounds were mentioned upon’ which it was con- | 
tended that the award of the 10th of June, 1910, was 
void, such as that the arbitrator did ‘not deal with’ © 
several matters which had been referred to him, and ~ 
did deal with several matters which had’ not been 
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‘referred to him. These objections, however, were 
not dealt with judicially by the Chief Court. Owing 
to the course the proceedings took it could not well 
be otherwise. Their Lordships are clearly of opinion 
that the several conclusions hereinbefore indicated 
at which both the District Cou:t and the Chief 
Court have arrived, and with which their Lordships 
entirely concur, afford ample and trustworthy materials 
for the satisfactory and just decision of this appeal. 
Under these circumstances it appears to them that 
the more desirable, and indeed the more satis- 
factory course for them to pursue is to abstain from 
expressing any opinion whatever upon the question 
on which the two tribunals are in conflict, namely, 
whether this award should be set aside in toto or 
only «set aside as it has been against the two minors 
named in the decree of the Chief Court dated the 
18th of April, 1921, and to decide the case upon the 
findings in which both the Courts concur and of 
which, as has been already pointed out, their Lordships 
entirely approve. The opinion which their Lordships 
have formed on these reliable materials is that this 
appeal fails, and should be dismissed with costs, and 
they will humbly advise His Majesty accordingly. 


Solicitors for Appellants—Light and Fulton. 
Solicitot for Respondents—Douglas Grant. 
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APPELLATE CIVIL. 


Before Mr Justice Heald, and Mr. Justice Chart. 


MAUNG PO NYUN 
v. 
MA SAW TIN.* 


Civil Procedure Code (V of 1908), section 54, Order 20, Rule 18 (1)—Partition 
by Collector permissible only in the case of estates assessed to revenue in 
one luinip Sum, 


Held, that section 54 of the Civil Procedure Code, to which Oder 20, 
Rule 18 (1) refers back, was meant to be applied only in the case of estates 
assessed to revenue in onelum:p sum for the whole estate and not to estates, like 
the ordinary paddy land holding in Burma, which are assessed at acre-rates. 


Po Win v. Ma Tin, 8 L.B.R. 338—referred to. 
Hay—for Appellant. 


HEALD AND CHARI, JJ.—Appellant had two wives 
of whom respondent was one. Respondent sued him 
for divorce and partition of property under Burmese 
Buddhist Law, and obtained a decree which was 
confirmed by this Court on appeal. That decree is 
under appeal to His Majesty in Council and condi- 
tional orders for stay of execution by partition have 
been passed by this Court, 

Before those orders were passed respondent had 
applied for execution by partition of the property. 
The executing Court directed that the decree be sent 
to the Collector to have partition made under section 
54, Civil Procedure Code, with regard to two holdings 
of paddy land. . 

Appellant appeals against the order for partition 
by the Collector on the ground that such partition was 
not directed in the decree in accordance with the 
provisions of the Order 20, Rule 18 (1). 

The Court’s order for partition by the Collector _ 
was in our opinion clearly mistaken. In our view 





* Civil Miscellaneous Appeal No. 135 of 1925. 
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section 5+ of the Code, to which Order 20, Rule 18 
(1) refers back, was meant to be applied only in the 
case of estates assessed to revenue in one lump sum 
for the whole estate, and not to estates, like the 
ordinary paddy land holding in Burma, which are 
assessed at acre-rates. We agree with the dictum ofa 
late learned Chief Judge of the Chief Court in the case 
of Po IVin v. Ma Tin (1) where he said “ section 54 of 
the Civil Procedure Code only applies . ‘ 
where land held jointly but assessed to Goverment 
revenue as a whole is to be divided up into two or 
more plots or portions between the sharers, to be held 
by them thenceforth separately, in which case the 
plots or portions are thereafter separately assessed.” 

In these circumstances we set aside the lower 
Court’s order for the decree to be sent to the Collec- 
tor for partition. 

As the appeal has been heard ex-parte costs on the 
undefended scale are allowed, advocate’s fee to be two 
gold moburs. 


(1) 8 L.B.R, 338. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 
THE UNIVERSAL FIRE AND GENERAL 
INSURANCE Co., Ltp. 


Uv. 


THE JAPAN COTTON TRADING Co., Ltp., 
AND ONE.* 


Instrance—Clause forfeiting policy after three months of rejection of claim— 
Rejection to be unequivocal and to be strictly proved. 


A clause in the policy of insurance against fre reads ‘**. , . . . . if 
the claim be made and rejected and an action or suit be not commenced 
within three months after such rejection . . . . . . this policy shall 


be forfeited.” 

Held, that before so stringent a condition as this can be enforced, it must 
be proved that there was an unequivocal repudiation of liability by the 
Insurance Company and that such repudiation must be proved strictly. 

Held, on the facts that as the letter relied upon by the Insurance Company 
and addressed to the assignee of the insurer merely questioned the right of 
the assignee, this is not such repudiation as would effect forfeiture of the policy. 

G. Rainey and one v. The Burma Fire and Marine Insurance Co., Ltd., 
3 Ran. 383—vreferred to. 


Keith and R. M. Sen—for Appellant. 
McDonnell—for Respondent No, 1. 


The facts in the case are that on the 17th of 
October, 1922, the respondent Chotani effected two 
policies of insurance with the appellants the Univer- 
sal Fire and General Insurance Co., Ltd. The pro- 
perties insured by these two policies consisted of a 
Ginning Factory and cotton and other materials in the 
factory. The total sum for which these properties 
were insured was Rs. 53,800. The policies were to 
be in force for a period of six months. 

On the 5th of March 1923, a fire broke out on the © 
premises and the properties covered by the two 
policies were destroyed. After the insurance Chotani 
assigned the two policies to the 2nd defendant the 

* Civil First Appeal No. 245 of 1925. 
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Japan Cotton and Trading Co., Ltd. Claims on the 
policies were duly made both by Chotani and the Japan 
Cotton Trading Co., Ltd. Meanwhile criminal proceed- 
ings were being instituted against Chotani in which he 
was accused of having set fire to the building. Two 
cases were sent up against him, by the police in one 
of which he was charged with cheating and in the 
other with arson. In both cases he was eventually 
discharged. The second order of discharge, in the 
arson case was passed on the 24th of December 1923. 


In both cases the Magistrate found the charges against: 


Chotani to be false. Chotani and the Japan Cotton 
Trading Co., Ltd., then again pressed their claim against 
the Insurance Company and finally filed the suit out of 
which this appeal has arisen on the 4th of March 1924. 
Chotani and the Japan Cotton Trading Co., Ltd., were 
joint plaintiffs, and the claim was for the recovery of 
Rs. 52,358-7-7 on the two policies. 

The learned Judge on the Original Side, after 
hearing the case, decided that the Japan Cotton Trading 
Co., Ltd., had no claimas they had no insurable interest 
in the properties insured. He therefore dismissed 
their claim but he passed a decree in favour of Chotani 
for Rs. 41,468-8-0. The Insurance Company appealed 
against this decree, on the ground inter alia :— 

That the claim for the insurance money was re- 
pudiated more than three months before the suit was filed 
and that, therefore, under Clause 13 of the conditions 
attached to the policy, the claim cannot be sustained. 

The relevant portions of the judgment on appeal, 
which was delivered by a Division Bench of this 
Court composed of Rutledge, C.J., and Brown, J., are 
reported below. 


RUTLEDGE, C.J., AND Brown, J.—The next ground 
taken is that the claim could not be made because 
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it had been repudiated more than three months’ 
before the suit was filed. Clause 13 of the condi- 
tions attached to the policy reads “‘~. . . . if the 
claim be made and rejected and an action or -suit 
be not commenced within three months after such 
rejection . . . . this policy shall be forfeited.” 
It was held in the case of G. Rainey and ome v. 
The Burma Fire and Marine Insurance Co., Lid. 
(1), that such a condition in a policy was a valid | 
condition. But, for the condition to be operative 
it must be shown clearly that there has been a 
repudiation, and, from a perusal of the correspondence 
that took place between the parties shortly after the 
fire, it seems to us quite clear that, at any rate, so 
far as Chotani’s claim was concerned, there was no 
such repudiation. His claim was put in to the - 
Insurance Company soon after the fire. The Insur- 
ance Company obtained an assessment of the damage 
from Mr. Nelson of Steel Brothers. But, after receiv- 
ing the assessment, the Company did not proceed 
to pay up the claim. Chotani wrote to the Insur- 
ance Company and asked them to pay to the Japan 
Cotton Trading Co., Ltd., and the Japan Cotton 
Trading Co., Ltd., also wrote on the subject. On the 
19th April the Insurance Company wrote to Chotani 
saying that they doubted whether Chotani had any 
right in the matter and that the matter would be 
fully investigated. On the 11th June, in the letter 
Exhibit AF (this is the letter on which the appel- 
lants particularly rely) the lawyers of the appellants 
wrote to the Japan Cotton Trading Co., Ltd., and 
stated that, from the correspondence and other docu- 
ments before them, it would appear that they had_ 
never legally acquired any interest in the premises 


(1) (1925) 3 Ran. 383, 
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insured. The letter concluded as follows: ‘ Apart, 
therefore, from any Other considerations which need 
not be discussed, our clients do not appear to be 
under any liability towards you.” Further corres 
pondence followed, and, on the I1-th of June, the 
appellants’ lawyers again wrote and said “As regards 
your clicni’s claim it is obvious, apart from other 
considerations, that our chents must have further 
correspondence with Myingyan before finally deciding 
on the claim.” There is no other letter produced of 
date prior to three months before the institution of 
the suit in which any repudiation of the claim appear 
and, it seems perfectly clear to us that the letter of 
the 11th June did not repudiate ihe claim at all. 
The most that they said in that letter was that the 
right of the Japan Cotton Trading Co., Lid., to claim 
the insurance money was disputed. 

It has been suggested that before this fire Chotani 
had entirely dropped out of the negotiations and 
made over all his interests to the Japan Cotton Trading 
Co., Ltd. Whether this is correct or not, it is impos- 
sible for us to read the letter of the 11th June 
as a repudiation of the claim and before so 
stringent a condition as condition 13 of the policy 
can be enforced it is clear that there must be very 
definite or clear evidence of the repudiation. At the 
time that this correspondence took place the criminal 
prosecution of Chotani was proceeding and it appears 
clear that the appellants wished the matter of the 
claim to be. kept in abeyance until those proceedings 
were finished, and that it was not till after the con- 
clusion of the criminal proceedings and within three 
months of the filing of the present suit that the 
~ claim made by the plaintiff was definitely and finally 
repudiated. We are of opinion that there is no force 
at all in this suggestion. 
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APPELLATE CIVIE. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr, Justice Brown. 


MUNICIPAL CORPORATION OF RANGOON 
v. 
THE SOORATEE BARA BAZAAR Co., LTD., 
AND FOUR OTHERS.* 


Cit y of Rangoon Municipal Act (Burma Act V1 of 1922), sections 178,230, 235, 
Rule 2. Chapter XV, Schedule II ultra vires—No power to exact license fee 
of any amount— Effect of sanction by Government—Tax and a license fee. 

Held, that under the provisions of the City of Rangoon Municipal Act, the 
Corporation has no power to make rules regarding the rate or amount of 
license fees to be levied for private markets and to insert such rules in the 
Schedules of the Act. Consequently Rule 2, Chapter XV, Schedule II of the 
Act is ultra vires and invalid, The fact that the Corporation had the sanction 
of the Local Government, did not render the rule immune from the control 
of the Court as to its validity or reasonability. 

Held, also, that the intention of the Legislature was not to give the Cor- 
poration power to impose on owners of private markets a charge for a license 
which might extend to any amount for which the sanction of the Local 
Government could be obtained, but to limit it to charge a fee which would 
cover the expenses of the Corporation in carrying out the dutics imposed on 
it by the Act, of the supervision and regulation of private markets. 

Immambandi v, Mut saddi, 45 Cal. 904; Kruse v. Johnson, (1898)2 Q.B.D. 
91—referred to, 


N. Al. Cowasjee—for the Corporation. 


Leach, McDonnell, Keith awd Doctor—for the 
Respondents. 


The facts of the case appear in the judgment of 
the Original Side, which was delivered by— 


CUNLIFFE, J.—This is a group of cases which 
contain a common point for decision, and, by consent, 
they have been tried together. The point raised in 
them is of considerable importance and of no small 
difficulty, and 1 am indebted to the careful and 


* Civil First Appeals Nos. 96, 97, 98, 99, 104 and 124 of 1926 against the 


judgment on the Original Side in Civil Regular Suits Nos, 448, 479, #00, 481, 
482 and 502 of 1924, 
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exhaustive arguments of counsel given before me at 
the hearing. 

The plaintiffs are respectively the owners of the 
Sooratee Bazaar Co., Ltd., the Poozoondaung Bazaar 
Co., Ltd., the Golam Ariff Estate Co., Ltd., the Bogalay 
Bazaar Co., Ltd., the Kemmendine Bara Bazaar Co., 
Ltd., and the Rangoon Iron Bazaar Co., Ltd. The 
defendants in each case are the Municipal Corporation 
of the City of Rangoon. 

By sections 79 to 86 of the Rangoon Municipal 
Act, 1922, the Corporation of the City of Rangoon 
are empowered to levy Municipal taxation. Such 
powers include the taxing power on property and 
on vehicles, 

Section 80, for example, deals with a general tax, 
a lighting tax, a conservancy tax and a water tax» 
leviable on buildings and lands. 

By sections 178, the Corporation of the City of 
Rangoon are empowered to impose licenses. By 
sub-section (3) of that section a fee is permitted to 
be charged for a license. The actual wording of sub- 
section (3) runs as follows ;—‘‘ For every such license 
or permission a fee may be charged at such rate as 
shall from time to time be fixed by the Corporation. 

Chapter 16 of the Rangoon Municipal Act, 1922, 
deals with schedules and rules. 

Section 229 reads as follows :—The schedules 
attached to this Act as from time to time amended 
in accordance with the provisions of this chapter 
shall be deemed to be part of this Act and all 
references in this Act to the said schedules shali be 
construed as referring to such schedules as so 
amended.” 

Sec ion 230 runs :—‘‘ The Corporation may add to 
Schedules I, I], III and IV rules not inconsitent 
with the provisions of this Act (which expression 
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shall in this section be deemed not to include 
the said schedules) to provide for any of the matters 
dealt with in such schedules, or for any of the purposes 
specified in section 235, and may, subject to the 
same limitation, amend, alter, or annul any rule 
in the said schedule.” 

Section 232 runs as follows :—(1) The power to 
make, add to, alter or rescind rules under section 
230 or 231 is subject to the sanction of the Local 
Government and to the condition of the rules being 
made after previous publication. 

The power to grant a license for a_ private 
market is contained in section 125 which runs as 
follows :— 

‘“No person shall, without, or otherwise than in 
conformity with the terms of, a license granted by 
the Corporation in this behalf,— 

(a) keep open, or 

(b) newly establish, or 

(c‘ remove from one place to another, or 

(d) re-open or re-establish after discontinuance 
for a period of not less than one year, or 

(e) enlarge the area or dimensions of, a 
private market.” 

By virtue of Rule 2, Chapter XV, Schedule IT of 
this Act ‘Every person, firm or company to whom 
a license is issued under section 125 shall pay each 
year to the Corporation for such license a fee 
calculated in accordance with the following scale : 
(a) for private markets which were in existence on ~ 
the date when the Act came into force Rs. 10 for 
every 100 sq.ft. of the floor area of such market.” 

The last rule was published in the Burma Gazette 
on the 26th May 1923. 

All the plaintiffs’ markets were established before 
the passing of the Rangoon Municipal Act, 1922. 
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Under Chapter XV, Schedule I], Rule 2 referred 
to above, the bazaar license fee, imposed on the 
Sooratee Bara Bazaar Co., Ltd., amounts yearly to 
the sum of Rs. 13,900 ; on the Poozoondaung Bazaar 
Co., Lid., Rs, 5,130; on the Golam Ariff Estate Co., 
Ltd., Rs. 670; on the Bogalay Bazaar Co., Ltd., 
Rs. 1,090 ; on the Kemmendine Bara Bazaar Co., Lid., 
Rs. 5,140 ; and on the Iron Bazaar Co., Ltd., Rs. 2,970. 
Such license fees taken as a whole amount to an 
annual sum of Rs. 28,900. 

The attitude taken up by the plaintiffs with 
regard to this matter is that such large sums taken 
both collectively and individually amount to a form 
of unauthorised and illegal taxation. The plaintiffs 
Seek, inter alia, a declaration from this Court that 
Rule 2, Chapter XV, Schedule II, is unreasonable 
and ultra vires, and they further seek an injunction 
restraining the Corporation from levying the fees 
under the rule and a return of the last annual fees 
obiained from them as license fees. 

The issues frarmed by me were as follows:— 

(i) Has the Court any jurisdiction to declare 
the reasonableness or unreasonableness of the 
bye-law ? 

(ii) If so, is the said bye law ultra vires or 
unreasonable ? 

(iii) Are the plaintiffs entitled to an injunc- 
tion, and if so in what form ? 

It is contended first on behalf of the defendants 
that this Court has no jurisdiction to declare the 
rule in questions ulfra vires because of the peculiar 
wording of the Rangoon Municipal Act. 

It is alleged that the rules contained in the 
schedules attached to this Act by virtue of the 
provisions of sections 230 and 232 are not bye-laws 
of an ordinary character but are, in fact, once they 
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have been duly published and sanctioned by Govern- 
ment, no less than statutory enactments which can- 
not be scrutinised. Ordinary bye-laws made under 
ordinary Acts of Parliament are subject to interference 
and control by the Courts if they are unreasonable 
on various grounds. Such rules or bye-laws may be 
held to be ultra vires, for example, on the ground 
of unreasonableness if they are found to be partial 
and unequal in their incidence as between different 
clauses, if they are manifestly unjust, if they disclose 
bad faith, if they involve such personal interference 
with the rights of those subject to them as no unrea- 
sonable person could justify. [See the leading case 
of Kruse v. Johnson (1). | 

It has also been said that the Courts look benevo- 
lently upon such a class of bye-laws, when it emanates 
from a Municipal Authority or Government Depart- 
ment unengaged in trade and functioning merely 
for the control and the well-being of the citizen ; 
more benevolently indeed than they would regard | 
bye-laws, issued by Corporations who are engaged 
primarily as traders, such as docks and harbours, 
railway companies, etc., and also one assumes even 
those authorities which are not primarily engaged in 
trade but who in fact, have a trading side to their 
aclivities. 

The type of bye-law contained in the schedules 
to this Act is a not uncommon one and a similar, 
although not quite similar, class of rule was dealt 
with exhaustively in the case of The Institute of 
Patent Agents y. Lockwood (2). The bye-laws in that 
case were made by the Board of Trade under the 
Patents, Designs, and Trade Marks Act of 1888. 
This Act, section, sub-section (2), contains the 





(1) 1898] II Q.B.D. 91. (2) [1894] A.C, 347, 
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following words: ‘The Board of Trade may from time 
to time make such general rules and do such things 
as they think expedient. Their general rules may 
be made under this section at any time after the 
passing of this Act and shall be of the same effect 
as if they were contained in this Act and shall be 
judicially noticed.” 

Commenting in the course of his judgment upon 
this proviso, Lord Herschell said ‘‘I have-asked in 
vain for any explanation of the meaning of those 
words or any Suggestion as to the effect to be given 
to them, if, notwithstanding that provision, the rules 
are open to review and consideration by the Courts. 
The effect of an enactment is that it binds all 
subiects who are affected by it. They are bound to 
conform themselves to the provisions of the law so 
made. The effect of a statutory rule if validly made 
is precisely the same, that every person must conform 
himself to its provisions, and, if in each case a 
penalty be imposed, any person who does not comply 
with the provisions whether of the enactment of the 
~ rule becomes equally subject to the penalty. But 
there is this difference between a rule and an enact- 
ment, that whereas apart from some such provision 
as we are considering, you may canvass a rule and 
determine whether or not it was within the power 
of those who made it, you cannot canvass in that 
way the provisions of an Act of Parliament.” 

In further passage he said “I felt very great 
difficulty in giving to this provision, that thay shall 
be of the same effect as if they were contained in 
this Act, any other meaning than this, that you shall 
for all purposes of construction or obligation or 
otherwise treat them exactly as if they were in the 
Act. No doubt there might be some conflict between 
a rule and a provision of the Act. Well, there is 
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a conflict some time between two sections to be found 
in the same Act. You have to try and reconcile 
them as best you may. If you cannot, you have to 


determine which is the leading provision and which 


the subordinate provision and which must give way 
to the other. That would be so with regard to 
the enactment and with regard to rules which are 
to be treated as if within the enactment. In that 
case probably the enactment itself would be treated 
as the governing consideration and the rule as sub- 
ordinate to it.” 

It is on this view of the law expressed by Lord 
Herschell that Mr. Cowasjee for the ‘defendant 
Corporation has based his argument that it is not 
open to this Court to examine the disputable rule 
in this case because words similar to the words in 
the Patents Designs, and Trade Marks Act, are used 
in connection with the status of the rules and bye- 
laws, in the Rangoon Municipal Act in section 232, 
Apart however, from Lord. Herschell’s opinion with 
regard to the prevalence of the leading section in 
distinction to the subordinate statutory rule, it is to 
be noticed that there is a distinct and very real 
difference between the provisions of section 230 of 
the Rangoon Municipal Act and sub-section (2) to _ 
section 1 of the British Act of Parliament. The. 
difference is this. The Rangoon Act contains the ~ 
words ‘not inconsistent with the provisions of this 
Act.’ Such words, in my opinion, signify that 
whereas provided a statutory rule under the Rangoon’ 
Act is consistent with the deriving section contained 
in the body of the Act no attack can be made upon © 
it for unreasonableness or imperfection and, further- 
more, after the necessary formalities of sanction and 
publication have taken place, it is a regulation which 
has full force of law just as much any original 
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section in the Act ; at the same time supposing such 
a rule, having received the sanction of the Local 
Government and having been duly published, is in 
fact, found to be inconsistent with the provisions of 
the Act, what is the position that arises ? Can the 
Courts interfere? I am quite unable to understand 
why such words are inserted unless the safeguard of 
the supervision of the Courts was in contemplation. 
It is clear from a number of authorities that it is a 
general principle of construction that the sanction 
of Government does not render rules or bye-laws 
immune from the control of the Courts as to their 
validity. 

Here, in my view, the only question that I have 
to consider is whether Schedule II, Chapter XV, 
Rule 2 is consistent or inconsistent with the provisions 
of the Act, and when I say provisions I am of 
Opinion that such expression means the provisions 
of the Act read as a whole. 

I would indeed go a step further and say that 
they must be consistent with the aim, scope and 
object of the Act as shown by its provisions. 

As has been seen by sections 79 to 86, the framers 
of the Act provided specifically for taxation to be levied 
by the Municipalauthority. Is there any difference in 
law between a tax anda license fee? In my opinion 
there is a difference. A tax is derived from a well 
defined power given to Parliament, or, in such cases, 
to publicauthorities. Alicense is merely a permission 
granted to a particular person to doa particular thing 
at a fixed place during a determinate period. The fee 
attached tosuch apermit isaspecific sumof money to 
be collected from the licensee for the purpose of cover- 
ing the expenses of the licence, its registration, ins- 
pection and supervision. Fees levied on licenses of 
premises ought not tobe greater than a sum to cover 
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the costs of the regulation. Revenues are raised by 
virtue of the taxing power, and the taxing power alone. 
What the American Corporation Lawyers call the 
police power cannot be invoked or exercised as a 
general means of raising revenue, 

The defendant Corporation in this case call no 
evidence whatever before the Court. They do not 
attempt to put before me the method by which the 
license fees amounting as I have said to some Rs. 
28,000 per annum, cCllected from the plaintiffs, were 
expended. It is obvious that, as there are only six 
private markets under the jurisdiction of the Rangoon 
Corporation, there can be no substantial expense con- 
nected with a registrar, a controlling officer or any 
heavy clerical staff. Further more, it is also in evidence 
for the plaintiffs that very large sums in water tax, 
lighting charges, scavenging charges and charges for 
inspection are collected annually from these private 
markets. We also know that the Corporation of 
Rangoon are themselves owners of what are known as 
public bazaars. The policy of public ownership of 
markets, although ancillary to the main activities of 
the Municipality, is apparently on theincrease. The 
Rangoon Corporation are thusin the less favourable 
category of construction towards themselves which has 
been referred to by Lord Russell of Killowen in the case 
of Kruse v. Johnson (supra). 

During the course of cross-examination of the only 
witness in the case called by the plaintiffs, counsel on 
behalf of the defendants elicited the fact that the 
plaintiffs are all companies of considerable wealth and 
resources and this fact was subsequently used in argu- 
ment to support the point that they are well able in- 
dividually and collectively to pay license fees at this 
very high rate, This may very well be so but to my 
mind the argument based on instructions is a tacit 
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ad mission that the intention of the Corporatian in fixing 
the license fees at the rate they have done was to obtain 
money not for the financing of the licenses but as an 
unofficial tax upon the plaintiffs’ property thereby 
infringing not only the principles of this statute but the 
principles of the general common law. It is quite 
certain that the Corporation only exercises the right 
of imposing license fees by virtue of the Statute. The 
Corporation is itself merely the creature of the Statute. 
The Act has defined its powers. Any order beyond 
those powers and not authorised by the common 
law of the land must be to my mind inconsistent 
with the Act and tnerefore ultra vires; for the muni- 
cipal powers conferred by Statute are limited to what 
is expressly or by necessary implication conferred 
by the wording of the Act, and, if the power con- 
‘ferred: by section 230 read with section 178, sub- 
section (3) is an absolute one and is subjected to an 
extreme test, the Corporation, by imposing an im- 
possibly high license fee, would be able to close any 
private market at will for it: could no longer be a 
commercial advantage to keep such a private market 
open. Taking the provisions of this Act asa whole 
I am of opinion that: the rule levying such a high 
licensing fee upon the plaintiffs for the occupation of 
their bazaars amounts not toa proper and reasonible 
fee such” as was contemplated but does in fact 
amount to the infliction of an unauthorised tax. In 
holding this view it remains only to consider whether 
the action of the plaintiffs in asking for a declaration 
and injunction is the proper remedy as opposed to 
an action against the Corporation for demanding an 
illegal payment for them. I do not think that the 
facts of this case could possibly warrant an action by 
the plaintiffs in the latter form. There are’ certain 
necessary requirements in such an action which are 
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here partly absent. The proper remedy is, in my 
opinion, on the lines of first a declaration and then 
an injunction based on that declaration. The declara- .. 
tion to which the plaintiffs are entitled in my opinion 
is as follows :— 

That Rule 2, Chapter XV, Schedule II of the 
Rangoon Municipal Act, 1922, is ultra vires and 
illegal. ’ 

The injunction to which the plaintiffs are entitled 
is as follows :— 

A permanent injunction restraining the defendant 
Corporation from collecting license feeson the scale 
laid down by Rule 2, Chapter XV, Schedule II, or 
on any scale otherwise than the bare scale necessary 
for the proper financing of such licenses. I order a 
return to each individual plaintiff of the last annual 
sum collected from them by the defendant Corpora- 
tion under Rule 2, Chapter XV, Schedule II (in the 
case of the Sooratee Bara Bazaar the sum mentioned 
in their plaint). The plaintiffs are entitled to the 
costs of this action, advocate’s fee 20 gold mohurs 
for the first day for each plaintiff, 15 gold mohurs 
for any further day or part of a day plus taxed 
costs on the basis of the amount recovered. 


The Appellate Court judgment was delivered by— 


RUTLEDGE, C.J., AND BRowN, J.—These six appeals 
have been tried together and are brought by the 
Corporation of Rangoon from a judgment of the 
Original Side of this Court declaring that Rule 2, 
Chapter XV, Schedule II of the Rangoon Municipal 
Act, 1922, is ultra vires and illegal and granting a 
permanent injunction restraining the appellant Corpo- 
ration from collecting license fees on the scale laid 
down by the said rule or any other scale otherwise 
than the bare scale. necessary for the proper financing 
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‘of such licenses, and ordering a return to each of 
the resp ondents of the last annual sum collected from 
them under the said rule. 

Before going into the questions urged for and 
against the decision of the learned trial Judge it is 
necessary to deal with a point raised by Mr. 
McDonnell on behalf of the respondents in the second 
of the appeals. That point may be stated as follows. 
Rule 2 (the rule complained of) purports to be made 
under section 230 of the Rangoon Municipal Act, 1922 
but in fact cannot be made under that section which 
runs :—‘ The Corporation may add to Schedules I, 
II, If] and [V rules not inconsistent with the provi- 
sions of this Act (which expression shall in this 
section be deemed not to include the said schedules) 
to provide for any of the matters dealt with in such 
schedules or for any of the purposes specified in 
section 235, and may subject to the same limitation, 
amend, alter or annul any rule in the said schedules.” 
The schedules that may be added to are the schedules 
appearing in the Act when it was passed and published 
in the Burma Gazette on 22nd July 1922. In those 
schedules markets and the license fee to be charged 
in respect of private markets are not matters which 
have in any way been dealt with. Consequently a 
rule cannot be made under this part of the section. 
Neither can it be made under “for any of the 
purposes specified in section 235,” as, though a 
number of purposes are specified in section 235 
(xxxiv) (@) to (hk) the prescribing a license for 
private markets and the fixing of a fee therefore is 
not one of them. A reference to the definition of 
rules in section 3 (xxxvili)—‘‘rules” means “ rules 
and forms contained in Schedules I, II, III or IV 
or made under sections 230, 231, 233 or 236” 
indicates that there was no intention of the Legislature 
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to make rules under any part of section 178. Conse-- 
quently Rule 2 is ultra vires and invalid, 

For the appellants it is contended that the pro- 
visions of section 178 should be read with section 
joe otexmiy) {f) « - . « + « Tegulatien, af 
private markets” and (d) ‘the supervision of 
private makets” and if this is done there is ample 
power to marke a rule like Rule 2, Further that clause 
(iii) “ generally for carrying out the purposes of 
this Act” gives an unfettered power to make such 
a rule. 

It could not be successfully contended for the 
appellants that the fixing of the fee for licenses of 
private markets was a matter dealt with in any of 
the original schedules. And weareclearly of opiniom 
that it is the original schedules as they stood when 
the Act was first published in the Burma Gazette on 
22nd July 1922 that are referred to in section 230, 
The rest of the context of section 235 (xxxiv) (b) 
indicates in our opinion that the word “ regulation ” 
cannot be extended to include licensing much less 
the settling of the license fee in respect of such 
private market. The same applies to the word 
‘“‘ supervision ” in sub-clause (d). As to the general 
clause (lii) when there is a long detailed list of matters. 
dealt with it is usual to construe the general words 
ejusdem generis. If it appeared that section 178. (3); 
contemplated a rule being made there might be virtue 
in the general clause. We do not think thatit- 
contemplates any rule. The wording in our opinion 
rather indicates that the Corporation by resolution. 
from time to time should fix the rate of fee for a. 
license or permission as. it may think fit. We-are. 
consequently of opinion that the objection: raised by 
Mr. McDonnell must prevail and on this ae the 
appeals must fail. 
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This in ordinary circumstances would be sufficient 1927 


for the determination of the appeals. We have been Musicipar 


asked however as this ground was not brought to ne 
the notice of the trial Court to decide whether the *\9°°% 


we = THE 
rule is unreasonable as on our decision above there Gace eee 


is nothing to prevent the Corporation fixing the same _ Bara 
3 . Bazaar Co., 
tate by resolution and the parties would again be Lrp.axp 


put to the same expense and trouble in testing its "°°* 
legality. We shall accordingly deal with the main glans 
grounds of attack and defence of the judgment Brown; J. 
appealed against. By section 125 no person shall 
keep open a private market except in conformity 
with the terms of a license granted by Corporation, 
By section 126 no person without a license. from 
the Corporation shall sell a four-footed animal or meat 
or fish intended for human food at any place other 
than a municipal or licensed market. 
Section 178 has various provisions relating to 
licenses or permissions and sub-section (3) states: 
“For every such license or permission a fee may be 
charged at such rate as shall from time to time be 
fixed by the Corporation.” By rule 2 in issue, the 
Corporation fixed a license fee for private markets, 
which were in existence when the Act came into 
force, at the rate of Rs. 10 for every hundred square 
feet of the floor area of such market. 
The sum of license fees charged to the respond- 
ents in the first appeal amounts to Rs. 13,900 and to 
all six respondents Rs. 28,900. 
It is admitted that if the rule was fully enforced 
in respect of the floor space the amount in respect 
of the Ist respondent would be about R. 24,000 
but that it is only enforced in respect of space 
used for the sale of food and not piece-goods. For 
the respondents it is urged that this exemption may 
not be permanent and that it brings out all the 
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clearer that the object of the rule is to fix a measure 
of protection or preference to the Municipal Bazaar 
which at present only deals in food and that the 
fact that the fee is levied per 100 square feet clearly 
indicates that it is a tax and not afee. It is further. 
urged that the respondents pay as property taxes at 
the rate of 234 per cent. on their valuation which 
in the case of the 1st respondent comes to Rs. 1,38,000: 
per annum of which the conservancy or scavenging 
tax of 8} per cent. amounts to Rs. 48,342 and that 
consequently the Corporation cannot contend that 
the large license fee is necessary to meet the 
expenses of conservancy. 

The main argument on behalf of the Corporation 
that this Court was not competent to decide whether 
the rule was reasonable on the ground that section 
229 made it part of the Act falls to the ground 
by reason of our holding that it is nota part of the 
schedules and cannot be made a rule under section 
230. And there is nothing in law to debar us from 
deciding if it were made by a resolution of the 
Corporation whether it was reasonable or not. 

We do not think that the fact that pawn-brokers’ 
licenses are put up to auction and sold to the highest 
bidder for whatever they will fetch helps the Corpo- 
ration very much as the express language of the Act 
clearly contemplates such a course of procedure. 
Section 235 (xxxv) states “rendering licenses 
necessary for pawn-brokers and determining, by 
public auction or otherwise, the amount to be paid 
for such licenses.” If analogous words “and deier- 
mining by rate per square foot of floor area or otherwise. 
the amount of fee to be paid for such licenses ” had 
been inserted with regard to private markets, we 
might have no difficulty in holding that the Corpora- 
tion’s action was sustainable. We are aware that 
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and we might say the administrative acts of a public Musicipar 


representative body. As Lord Russell, C.J., observed 
in the case of Kruse v. Johnson (1): ‘They ought to 
be as has been said “benevolently” interpreted and 
credit ought to be given to those who have to 
administer them that they will be reasonably adminis. 
tered,” At the same time in this case we have not 
merely the bye-law or Act before us but also the 
administration of it. And we cannot forget that the 
public authority are themselves the proprietors of 
bazaars and the respondents are consequently compe- 
titors with the Corporation. “It is a well settled rule 
of law that all charges upon the subject must be 
imposed by clear and unambiguous language because 
in some degree they operate as penalties. The subject 
is not to be taxed unless the language of the Statute 
clearly imposes the obligation . . .. . . Ina 
case of reasonable doubt the construction most beneficial 
to the subject is to be adopted.”’ (Maxwell’s Inter- 
pretation of Statutes, 6th edition, pages 503-4). For 
the respondents Dr. Dillon’s well-known book on 
Municipal Corporation has been quoted before us as 
well as in the trial Court. While the development 
of American Law is always a matter of interest to all 
jurists, American decisions are not binding on our 
Courts. And as their Lordships of the Privy Council 
observed in Immambandi's case “ However useful in 
the scientific study of comparative jurisprudence, 
judgments of Foreign Courts, based often on considera- 
tions and conditions totally differing from those, 
applicable to or prevailing in India, are only likely 
to confuse the administration of justice ” (2). 


(1) [1898] 2 Q.B.D. 91 at p. 99. 
(2) (1918) 45 Cal. 904. 
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suse The question must be decided by the intention 
puwcrat of the Legislature. Was it the intention to give the . 
“mon or Corporation power to impose on the owners of private 
Ransoon markets a charge for a license which might: extend 
ca to any amount for which the sanction of the Local 


Baka Government could be obtained? Or was the intention 
BaAZaaR Co,, 


Lap.anp” merely to give power to charge a fee which would 

wovR, save the Corporation from being cut of pocket by 

rie reason of the duties and liabilities imposed on it by 

Brown, J. Act of the supervision and regulation of private markets? 

In our opinicn some more definite words than the 

general words of section 178 (3) are necessary before 

we can read into the words the former intention. Itis 

urged on behalf of the Corporation that this rule has 

been in existence since 1910 so far as new private 

markets are concerned and that the Legislature should 

be taken to have intended to give power to apply it to 

private markets. We cannot so hold. Todoso would 

be to add not a small but a possibly prohibitive burden 

upon a class of subjects who have exercised their legal 

rights for a great number of years. If such had been 

the intention of the Legislature, that power should have 

been expressed in unmistakable terms. In the 

absence of such terms we must hold that the rule is un- 
reasonable, 

The appeals are accordingly dismissed with costs 
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Presidency-Towns Insolvency Act Act (111 of 1909), sections 17, 52 (2) (a), 56— 
Transactions of insolvent before his discharge, with bona fide dealers when 
binding on Official Assignee—Frandulent preference, burden of proof of. 

In 1912 S was adjudicated an insolvent. He did not obtain any discharge 
and went on doing business in partnership ard in speculating and landed 
property. The partnership was dissolved in 1922 and the 2nd and 3rd appel- 
lants filed a suit against S in June 1923 claiming a large sum as due to them in 
respect of the partnership. They also obtained an attachment before 
judgment in July 1923 on certainimmoveable properties of S. These properties 
were mortgaged to the respondents who subsequently by an agreement of sale 
dated 27th April 1923 became purchasers of the said properties in satisfaction of 
their debts, the agreement was registered on 15th August 1923 and two days 
later the respondents obtained a registered conveyance of the properties. On 
4th October 1923, S was again adjudicated insolvent. The respondents 
claimed the properties free from any claim by the Official Assignee and the 
other appellants, j 

Held, that a transaction between an undischarged insolvent and a third 
party whoin good faith without knowledge of the insolvency and before the 
intervention of the Official Assignee has completed it giving full consideration 
‘for what he purports to buy from the insolvent, is binding on the Official 
Assignee. Held, also that on the facts of the case there was no fraudulent 
‘preference in favour of the respondents, the agreement being the result of 
‘pressure on their part, without any collusion, and that the onus of proof of 
fraud lies on the person who alleges it. 

Alimahmad Abdul Hussein v. Vadilal Devchand,{1919) 43 Bom, 890 : Chote 
Lal v. Kedar Nath, (1924) 46 All, 565; Cohen v. Mitchell, [1890] 25 Q.B.D. 
262 ; Dasarathy Sinha v. Mahamulya Ash, (1920) 47 Cal. 961; Nripendra 
Nath Sahu v. Asutosh Ghose, (1914) 19 C.WN. 157-—followed. Ma Phaw v. 
Maung Ba Thaw, 4 Ran. 125; In re New Land Development Association and 
Gray, [1892] Il Ch. D. 138—distinguished, 


S.N. Sen—for Appellants. 
Leach—for Respondents. 





* Civil Miscellaneous Appeal No. 244 of 1925, from the Original Side in 
Insolvency Case No. 203 of 1923. 
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The facts of the case are set out in the judg- 
ment dated the 23rd November 1925 of the Original 
Side which was delivered by— 


CUNLIFFE, J.—This is a _ petition within the 
Insolvency jurisdiction of this Court put forward in 
the following circumstances :— 

M.A. Salam was first adjudicated insolvent in 
Rangoon in the year 1912. His liabilities were then 
Stated to have been Rs. 12,000. Shortly after this 
adjudication he entered into a business in partnership 
with others for the purpose of taking up and carry- 
ing out Government Supply Contracts. He put no 
capital to this business; but it is said, that from the 
very first year he derived large profits from his share 
in the concern. He stated on oath that shortly after 
entering this business he paid all his creditors in full, 
but that in fact he never applied for his discharge. 
He appears to have expended large amounts on a 
somewhat curious combination of running a stable of 
racing ponies and gifts to charity. In addition to 
these activities he commenced from the year 1920 to 
speculate in real property. He bought town losts and 
town houses, and in all the transactions which he 
undertook he made his purchases in the name of 
his wife Zainab Bi Bi, a purdanashin lady. In almost. 
all of these speculations the money for each purchase 
was borrowed from a Chetty Firm, but the interest on 
any loan was paid. not in the name of the wife but 
in Salam’s name from his own-current banking 
account. At the end of 1922, or the beginning of 
1923, a somewhat ambitious venture was entered 
upon by the purchase and subsequent rebuilding of 
Nos. 46 and 47, Mogul Street; but about this time 
Salam appears to have become on bad terms 
with his partners and indeed to have become 
also somewhat lower in his financial positions. 


You vd RANGOON SERIES. 


Rumours of a possible future crash came to the care 
of the members of the Chetty Firm of N.P.A.K. who 
had advanced various sums previously to Salam and 
who were the lenders in the 46 and 47, Mogul Street 
deal. The actual mortgage deed with reference to 
these premises was executed on the 25th of November 
1921. Having regard to the suspicions entertained 
by the Chetty Firm, a meeting was held between the 
Firm’s representative, Salam, Zainab Bi Bi and legal 
advisers, and an additional agreement was entered into 
that, in consideration of further loans, Salam and his 
wife agreed to transfer to the Chetty Firm the title 
deeds and legal property in in Nos. 46 and 47, Mogul 
Street. On the 17th of August a formal conveyance 
was made by Salam and Zainab Bi Bi of 46 and 47, 
Mogul Street in favour of the Chetty Firm in accord- 
ance with the agreement at the April interview. In 
October 1923, Salam again became insolvent. 

In these circumstances the N.P.A.K. Firm peti- 
tioned the Court for a declaration claiming the 
following reliefs :— 

(1) a declaration that Zainab Bi Bi purchased in 
her own name frm her own moneys or alternatively 
that the husband purchased the properties in her name 
with her money for her benefit and advancement and 
thereby she has become the owner of all the said 
properties ; 

(2) that the series of transactions above referred 
to are binding on the interest of the said Zainab Bi 
Bi; on the interest of M.A. Salam and on the 
Official Assignee ; 

(3) that the series of transactions having been 
entered into by the insolvent as one of the parties 
thereto, the said transactions are valid and operative 
even against the insolvent and do not offend any of 
the provisions of the Insolvency Act ; 
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(4) for a declaration that the Official Assignee 
has no interest or claim against the properties con- 
veyed to the petitioners. 

There were three respondents to the petition : (i) 
Hajee Rahimatulla Hajee Abdulla, (ii) Hajee Tar 
Mohamed Tayoob and (iii) the Official Assignee. 
The first two respondents intervened and represented 
by counsel were heard, having filed a joint written 
statement. But the Official Assignee was’ not 
represented before the Court. we 

Whilst denying most of the averments in~ the 
petition and denying that the petitioners are entitled 
to the declarations for which they pray, the inter- 
venors contended that the properties were benami in 
Zainab Bi Bi’s name and the insolvent in most. of 
these dealings was in fact, the beneficial owner of 
the properties and that the said properties must be 
handed over to the Official Assignee as assignee of 
the insolvent’s estate. 

The first point, therefore, which has to be decided 
is, whose property in law were the particular houses 
in Mogul Street? I have come to,the conclusion that 
the benficial ownership of these properties was 
always in the insolvent. It is true that they were 
placed in his wife’s name. It is true that he took 
the precaution to obtain a power of attorney from 
her to act on her behalf; but the interest on the 
mortgage loans of this and on the previous transac- 
tions was, in the main, paid out of the insolvent’s 
current account. The evidence of the representative 
of the Chetty Firm convinced me that, throughout, 
the chetties relied upon Salam to carry out his 
bargain to keep up his payments and finally to repay 
the different sums advanced. The eyes of the 
Chetties were always kept upon the manner in which 
Salam’s financial affairs were prospering or the reverse. 
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An attempt was made to show that the founda- 
tion of the whole of these transactions came from 
an advance of Rs. 12,000 made by Zainab Bi Bi to 
her husband in the form of cash said to have been 
entrusted to her by a brother who had lived in her 
house in Rangoon but who afterwards went to Cal- 
cutta and there died. I reject this evidence which 
was put forward: by Salam, in my view, for the 
purpose of misleading the Court. Iam strengthened 
in my opinion that all these properties were pur chased 
by Salam under his wife’s name for his own use 
when I consider that each one was highly specula- 
tive, and that Salam was well-known as a man devoted 
to speculation and gambling. 

What legal effect then derives from the agree- 
ment made in April and executed in.August upon 
these .two valuable properties in respect of the 
Official Assignee and any other creditor; It is a well- 
known principle of Bankruptcy Law that both in the 
United Kingdom and in British India, bond fide 
transfers of property before the actual insolvency 
takes place, provided, they are for valuable consideration 
and provided further, as far as British India is cone 
cerned, that, at the time of the transfer, no notice of the 
presentation of any insolvency petition, either by or 
against the debtor, has been brought to the’ notice of 
those who benefit by such transfers are valid: If 
fraud is alleged the onus of proving the fraud lie heavily 
upon those persons who put the suggestion forward. 

It was stated by the learned Judges in the well-known 
case of the Official Assignee of Madras v. T. B. Mehia 
& Sons (1), that to bring a transaction within section 
56 of the Presidency-Towns Insolvency Act (a section 
with which we are concerned in this case) the 








(1k 42 Mad, 510. 
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-transaction must have been entered into with the 


dominant view of preferring a particular creditor. 
There are similar sections which need not here be 
referred to in detail in the English. Bankruptcy Acts, 
and it is quite clear to me that if on examination one 
finds that the particular creditor who has received the 
benefit. under the transaction which is sought to be set 
aside, has, on his own initiative, commenced pressing 
and forcing the insolvent to complete and fulfil his 
obligation, applying a form of duress, than it can never 
be said that such a position of affairs is brought about 
by the insolvent witha view to preferring that particular 
creditor. On the actual facts of this case 1am convinced 
that a preference to the Chetty Firm or indeed to any 
creditor was the last thing which would have entered 
Salam’s mind. The whole of his evidence showed me 
that he was struggling to make a profit by the sale of 
Nos. 46 and 47, Mogul Street after they had been 
remodelled and re-equipped, and he was striving as 
strongly as he was able to raise money up till the very 
last to free these properties from incumbrance and to 
carry on still further his career in speculation. 

A further argument was put forward on behalf of the 
interveners by Mr. Sen.that, on the strength of two 
English cases, to wit In re New Land Development 
Association, and Gray (1) andalso another case, Official 
Receiver v. Cooke (2) the corresponding rule in 
the British Bankuptcy Acts has been held notto apply 
in analogous circumstances to transactions involving 
real property. The first decision was one of the late 
Mr.. Justice Chitty’s and was a variation ‘of the rule 
laid down in the case of Cohenv. Mitchell {3).. The rule 
laid down in that case was stated ‘by: Lord Esher, 


(1) [1892] II Ch.D, 138. (2) [1906] IT Ch.D. 661. 
(3) [1890] 25 Q.B.D. 262, 
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M.R., on a principle deduced from the earlier 
authorities on this point. It runs as follows :— 

“Until the trustee intervenes, all transactions by a 
-bankrupt after his bankruptcy with any person dealing 
with him bond fide and for value in repect of his after 
acquired property whether with or without knowledge 
of the bankruptcy are valid against the trustee.’’ 

Chitty, J., replying on the strict wording of the 
Act distinguished in In re New Land Development 
Association and Gray between “‘ property”’ and “ real 
property” mainly as the Court of Appeal, subsequently 
suggested on the ground that a title to such real 
property ought not to be forced upon a purchaser on 
the principles of equity because, in all probability, 
the title would be a defective one and bound to be 
attacked by litigation. It would be repugnant in the 
view of the Court of Appeal on principles respected 
by the Courts of Chancery to force such a title upon 
any purchaser. 

Neville, J., in the second case of the Official 
Receiver v. Cooke, (1) followed the ruling in In re New 
LandDevelopment Association and Gray(2),as confirmed 
by the Court of Appeal but with some doubt and he 
tefused to exclude, on the basis of real property,personal 
estate consisting of leaseholds. 

I have been informed by learned counsel that this 
doctrine of exclusion of real property laid down in 
the cases I have mentioned has been rectified in a 
recent amendment to the Bankruptcy Acts in Great 
Britain; but I regret that I have not been able to 
verify the reference from my note. Be that as it 
may, however, I do not think that such an exclusion 
‘was ever contemplated or even given effect to by a 
‘Court in British India. ; 


(1) [1906] II Ch.D. 661+ (2) [1892] II Ch.D, 138. 
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In the case of Alimahmad Abdul Hussein Vohora v. 
Vadilal Devchand Parikh (1), the general principles of 
transferance for value and bond fide before the inter- 
vention of an Official Assignee were given effect to 
without comment in relation to both moveable and. 
immoveable property. 

Various other cases could be cited but I am 
convinced, as I have said, that the principle of the 
exclusion of real property in England has never applied 
in British India probably because the deed of transfer 
of immoveable property is not regarded and has: never 
been so regarded in British India with the amount of 
sanctity which the old Courts of Chancery did so 
regard such transactions in days gone by. 

Accordingly I shall give effect to the ee 
prayer as follows :— 

(1) that the series of transactions in suit are - 
binding on the Official Assignee and the 
interveners in favour of the petitioners ;‘: 

(2) that the series. of transactions in suit are 
valid and operative against the. insolvent. 
and did not offend any material section of 
the Presidency-Towns Insolvency Act; 

» and, ~ 

(3) that the Official havonae has no interest or 
claim against the properties conveyed to- 
the petitioners, nor have the interveners, 

The petitioners are entitled to their GOs of this. 
hearing. 

The Official Assignee and the creditors preferred. 
an appeal. The judgment of the Appellate Scag was. 
delivered by— 

RUTLEDGE, C.J., AND Brown, J.—This is an meet 
from the Original Side of this Court in its Insolvency’ 





(1) (1919) 43 Bom, 890. 
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jurisdiction in which it held that certain transactions, 
including a conveyance of certain immoveable property 
to the respondents by the insolvent and his wife, were 
valid as against the Official Assignee. Thereisacross- 
objection that the trial Court was wrong in holding 
that insolvent’s wife Zainab Bee Bee was a benamidar 
of the property in dispute. 

The insolvent M. A. Salam was first adjudicated 
an insolvent in 1912 and the balance of his assets was 
about Rs..12,000. It is clear that he never obtained 
any discharge for this insolvency. He alleges that 
he paid his creditors in full but of this there is no 
corroboration, and one would have expected, if he had, 
that he would have applied for and obtained his 
discharge. He entered into partnership with the 
2nd and 3rd appellants carrying on businees as 
Government supply contractors and he seems to have 
made some money in this business, After the Great 
War he seems to have engaged in speculating in 
real property. Purchases were made in his wife’s 
name with money for the most part borrowed from 
Chettyar firms. Each transaction was outside the 
partnership business. The partnership was dissolved 
on the 16th November 1922 and the 2nd and 3rd 
appellants filed, on the 26th June 1923, Civil Regular 
No. 337 of 1923, claiming a large.amount as due to 
them from Salam, and, on the 6th July 1923 obtained 
attachment before judgment of, inter alia, the properties 
with which we are concerned in the present suit. 
The respondents held registered mortgages over the 
‘properties, Nos. 46, 47 and 56, Mogul Street, and had 
entered into an agreement of sale dated the 27th 
April 1923 whereby they became the purchasers of 
these properties the consideration being the amounts 
owing on the mortgaged properties, plus interest, 
plus unsecured debt, owing to the respondent firm. 
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It is admitted that this agreement of sale required 
registration and that it was only registered om the 
15th August 1923, or some five weeks after the 
attachment before judgment. And, on the 17th August 
1923, a sale deed of the properties mentioned in the 
agreement of sale was duly executed and registered. 
By Civil Miscellaneous Case No. 187 of 1923 the 
respondent firm applied for removal of attachment on 
the 2nd October 1923, and, on the 4th October 1923, 
Salam was adjudicated insolvent on his own petition. 
We may note that the 2nd and 3rd appellants had 
also applied for his adjudication. 

It has been contended for the appellants that 
the agreement of sale not having been registered at 
the time of the attachment cannot effect the validity 
of the attachment. On this point, in our opinion, 
section 47 of the Indian Registration Act is conclusive 
for a registered document speaks from the time 
of its execution and not from the time of its 
registration. _ 

It has been further urged on behalf of the 
appellants that the conveyance of these properties 
to the respondent firm constituted a fraudulent 
preference and as such void under section 56 of the 
Presidency-Towns Insolvency Act. No doubt the 
conveyance of the 17th August 1923 was within 
three months of the insolvency but the agréement 
of sale of the 27th April 1923, which is the important 
document in the case, was over five months before 
the insolvency, and we agree with the learned trial 
Judge that this agreement was the result of pressure 
from the respondent firm and not due to collusion 
on the part of the insolvent with a view to defeat 
and defraud his late partners or other creditors. 

We agree with the Calcutta High Court that 


-under this section the onus of proof rests on the 
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party alleging that the transfer is fraudulent [see 
Nripendra Nath Sahu v. Asutosh Ghose (1). 

Another question arises for determination in this case. 

As we have seen Salam was adjudicated an 
insolvent in 1912 and never received his disharge 
under that insolvency, and it was argued on behalf 
of the appellants that, by section 17 of the Presidency- 
Towns Insolvency Act, the property of the insolvent 
wherever situated shall vest in the Official Assignee, 
and that, by section 52 (2) (a), the property of the 
insolvent shall comprise, infer alia, of all such property 
as may be acquired by or devolve on him before his 
discharge. The words of the sections in their natural 
meaning are perfectly clear, but, as the learned trial 
Judge observes, the English Courts in a long line of 
cases, which have been summed up in the leading 
case Of Cohen v. Mitchell (2) lay down that until the 
trustee intervenes all transactions by a bankrupt after 
his bankruptcy with any person dealing with him bond 
fide and for value in respect of his after-acquired 
property whether with or without knowledge of the 
bankruptcy are valid against the trustee. 

It is true that in the New Land Development 
Association case (3), the Court of Appeal upheld the 
decision of Mr. Justice Chitty that this rule did not 
apply to real property. We observe, however, that, 
by the English Bankruptcy Act, 1914, section 47 (J), 
the Legislature has adopted the rule in Cohen v. 
Mitchell (2) and applied it to real as well as to personal 
property. The rule has been adopted by most of the 
High Courts in India. No doubt the decisions were 
under the Insolvency Act of 1848, such as Indian 
Law Reports 8 Calcutta, page 556 and Indian Law 
Reports 16 Bombay, page 452. Indian Law Reports 


(1) (1914) 19 C.W.N. 157. (2) [1890] 25 Q.B.D. 262. 
(3) [1892] II Ch.D 138. 
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43 Bombay, page 890, 47 Calcutta, page 961 and 46 
Allahabad, page 565, adopt the rule. In the Bombay 
case a Bench and in the Calcutta case the present 
Chief Justice, then Mr, Justice Rankin, held that 
the rule applied to immoveable as well as to moveable 
property. In the case of Ma Phaw v. Maung Ba 
Thaw (1), a Bench of this Court held that, by reason 
of the word “forthwith’’ in section 28 (4) of the 
Provincial Insolvency: Act, the principle of Cohen v. 
Mitchell \2) could not be applied to that case. They 
also held that even if the principle were applied it 
would not avail the insolvent as the transaction seem 


to be neither bond fide nor for value. The word 


“ forthwith’? does not occur in the Presidency-Towns 
Insolvency Act; so the present case can be easily 
distinguished from Ma Phaw’s case. We confess 
that we are reluctant to read into the Act something 
which is neither express nor arises by necessary 
implication. We admit that it would be inequitable 
to render void all transactions between an undischarged 
insolvent and third parties who, in good faith without 
knowledge of the insolvency, have given full considera- 
tion for what they purported to purchase from him, 
We can also see that the extension of the rule. in 
this country, where fraud is rampant and very easy 
to conceal, may, in many cases, result in creditors 
being deprived of their just rights. | 

In view, however, of the weight and unanimity 
of decisions of the various. High Courts of India 
applying the rule, we do not feel justified in refusing 
to follow it. On this point also we concur with the 
learned trial Judge. . 

One point only remains to be considered and that 
is that the learned trial Judge was wrong in holding 
Be Oe aR a nt toe Nee Neh Meters te wire a 

_ (1) (1926) 4 Ran. 125, . 
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that Zainab Bee Bee was merely a benamidar on 
behalf of the insolvent. We have carefully considered 
the evidence on this point and we are satisfied for 
the reasons given in the order appealed from that 
the decision of the learned trial Judge on this point 
was correct. The appeal, although in views of our 
decision on the other points, this question does not 
arise, is accordingly dismissed with costs. The case 
was a heavy one and we allow 20 gold mohurs per 


day for two days. 


APPELLATE CIVIL. | 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


-MAMOOJEE MOOSAJEE AnD oTHERS 
Ye 
N. M. MEERA MOIDEEN BROS.* 


Presidency-Towns Insolvency Act (III of 1909), sect iow 29 (4), Rule 154 of the 
Insolvency Rules of the High Court—Court cannot alter substance of 
composition scheme—Court must reject scheme, even if approved by 
majorit y of creditors, on public grounds. 

Held, that according to Rule 154 of the Insolvency Rules of the High Court, 
jt has no power to vary the substance of a composition scheme submitted to it 
for approval or rejection. The Court has therefore no power to substitute the 
Official Assignee for the trustee proposed in the scheme for its administration. 

Held, further, that the intercsts of the creditors and their wishes are notthe 
sole concern of the Court in questions of approving schemes of composition ; 
the Court ought to regard the interests of the public and of commercial 
morality. If the insolvent’s conduct is fraudulent or grounds exist for framing 
charges against him, a composition scheme ought not to be approved. 


In re Beer, [1913] 1 K.B. 628; Ex-parte Reed, 17 Q.B.D. 244—followed, 


Dantra—for Appellants. 
Patel and Sen—for Respondents. 


RUTLEDGE, C.J., AND Brown, J.—T his is an appeal 
from an order of the Original Side of this Court 





* Civil Miscellaneous Appeal No. 210 of 1925. 
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approving of a composition whereby the firm should be 
discharged on payment of six annas in the rupee of 
total liabilities, such payment to be made in two 
instalments. 

The order is attacked on two grounds. First that 
the Court made an alteration in the substance of the 
scheme, which stated thatthe payments should be made 
through a Trustee, whereas the Court ordered that the 
administration of the scheme was to remain in the 
hands of the Official Assignee, and that this is contrary 
to the terms of Rule 154 of the Insolvency Rules of this 
Court. We have read the succeeding rules to see if 
there was anything which would affect the rigour of 
this rule and give the Court a wider power to vary the 
scheme proposed. But we have been unable to find it. 
The only: question then is this, was the substitution of 
the Official Assignee for the Trustee proposed for 
the scheme an alteration in the substance of the 
scheme? In our opinion it clearly was. That being 
the case, the Insolvency Judge had no power to make 
such an important variation, but should have adjourned 
the matter to enable the creditors to put up a new 
composition scheme to be administered by the Official 
Assignee. This is sufficient to set aside the order 
appealed from. 

The second ground is that the conduct of the 
insolvents has been so unsatisfactory that itis not in the 
interests of justice that they should be discharged 
without full and proper enquiry into their dealings with 
their business and property. 

The learned Judge in insolvency has stated that 
“there are very suspicious circumstances in this 
insolvency,’’ but considers that he is bound to carry 
out the wishes of the majority of the creditors. The 
majority, both in numbers and in amount of debts 
proved, is very decided. We feel, however, that the 
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interests of the creditors is not the sole concern of the 
Court in questions of approving schemes of composition, 
As has been said by Lord Justice Romer [In re Beer 
(1)] : “‘ Undoubtedly the Court ought to take into serious 
consideration the position of the bankrupt when it is 
proved that he has been guilty of misconduct, in order 
to see whether it is to the interest of the public that the 
bankruptcy should be annulled. In a case of this kind 
the Court ought to have regard to the interests of the 
public and of commercial morality—to the conduct of 
the bankrupt on the one hand and to the interest of the 
creditors on the other. And if the Court comes to the 
conclusion that however beneficial to the creditors the 
scheme may be, yet it is not to the interest of the public 
or of commercial morality that the bankruptcy should 
be annulled, it is their duty to refuse to annul it.” 
[See also ex-parte Reed (2). | 

We have read the Official Assignee’s Report and 
compared the part dealing with the conduct of the 
insolvents with the evidence on the record which 
amply justified the main features of the report. So far 
from recommending that the composition be sanctioned, 
he asks that charges be framed against the insolvents 
under section 103 of the Act. Primd facie grounds for 
believing the insolvency to be a fraudulent one seem to 
be on the record and the learned trial Judge has not 
considered the question whether charges under section 
103 could be framed. Ifsuch chargesare substantiated 
then under section 39 (1) the Court is bound to refuse 
the discharge and under section 29 (4) in all such cases 
the Court shall refuse to approve of the proposal. 
Unless the. Court was satisfied that there was no justi- 
fication for framing such charges it seems clear to us 
that the Court ought not to approve of the composition 





(1) [1903] 1 K.B. at p, 634. (2) 17 Q.B.D. 244. 
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as such a step effectually bars any enquiry into any 
charge under section 103. 

It has been urged that great confusion will result as 
the surety has already paid five annas in the rupee to 
the Official Assignee in this case, as there was no stay 
of execution pending the appeal. We cannot help 
that. We are of opinion that it is not in the public 
interest or in that of commercial morality to approve of 
this scheme. 

The appeal is allowed and the order appealed from 
set aside with costs five gold mohurs, 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


R.M.M.S.T.M. CHETTYAR 
v. 


THE OFFICIAL ASSIGNEE.* 


Presidency-Towns Insolvency Act (III of 1909), section 58 (5)—Penal provisions 
of section 58 (5) not applicable unless after adjudication—Power o 
Court to conmmit for contempt—Conduct of the appellant showing wilful 
intention to obstruct—Duiscretionary powers, exercise of in committal 
for contempt when interfered with on appeal, 


On the application of a creditor to adjudicate the appellant insolvent, the 
Official Assignee was appointed interim Receiver to take immediate charge 
of the account books and assets of the appellant. Before notice of appoint- 
ment was served on the appellant, he sent the account books and other valuable 
securities to his principalsin Pudukottah. There was no legal proof, however, 
that, he sent the books after he had notice of the petition to adjudicate him 
insolvent, though there were grounds to suspect that he did so with intention 
to obstruct the Official Assignee in discharge of his duties. 


Held, that the failure to hand over the books and the securities to the 
Official Assignee before the order of adjudication was passed, however culp- 
able such failure might be, would not amount to contempt of Court punishable 
under the provisions of section 58 (5) of the Enosidiency-Towns Insolvency Act. 


Held, further, that ig there is definite legal evidence that the appellant had 
notice of the petition to adjudicate him and of the appointment of the izterim 


' * Civil Miscellaneous Appeal No. 51 of 1926, " : 
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Receiver, the Court may be justified in acting under the wide powers it enjoys 1927 
of committing for contempt. 


Held, further, that where the Court has committed the appellant for con* ge he 
tempt under section 58 (5) of the Presidency-Towns Insolvency Act and cCyerryaR 
where it was found that the committal was not justified under that section, sg 
the Appellate Court may interfere with such committal, even though it is THE 

= i OFFICIAL 
possible that the appellant could have been committed for contempt under ASSIGNEE. 
the wider powers of the High Court so to commit. ; 


Cowasjee—for Appellant, 
P. S. Chari—for Respondent. 


RUTLEDGF, C.J., AND Brown, J.—Appellant R.M. 
M.S.T.M. Venkatachellam Chettyar was the agent 
of the K.A.S. Chettyar Firm in Rangoon, In July 
-1925 he found himself in difficulties and his creditors 
began to press for payment. On the 18th of July an 
urgent demand for payment of a debt within 24 hours 
was made and he was unable to satisfy the demand. 
On the 20th he paid some of his creditors and 
either on the 21st, as he says, or on the 18th as the 
petitioning creditor says, he left his ordinary place 
of business in Mogul Street and took up his residence 
in 41st Street. From that date payments were entirely 
suspended. 

On the 23rd of July 1925 the V.E.R.M. Chettyar 
Firm filed a petition on the Original Side of this 
Court to adjudicate the K.A.S. Firm as insolvents. 
On the day on which the application was filed the 
Official Assignee was appointed interim Receiver to 
take immediate charge of the account books and 
assets, if any, of the K.A.S. Firm from its agent. 
The Assistant Official Assignee then proceeded to 
the appellant’s ordinary place of business, where he 
found a safe which he sealed up. He then proceeded 
with the petitioning creditor to 41st Street to 
find the insolvent. He found there some one, who 
said that he was the cook of the insolvent, but the 
insolvent himself was not there. He left word that 
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the appellant should be informed of his visit and be 
told to come to his office. Notice was then issued 
on the appellant but this notice was not served until 
the 30th of July. On the 31st of July the appellant 
appeared before the Official Assignee and, on being 
asked to produce his books, he told the Official 
Assignee that he was unable to do so as he had sent 
the books to his principal in the Native State of 
Pudukottah. On the 4th of August the firm was. 
adjudicated insolvent and on the 8th of August the 
appellant left Rangoon for India. 

Application was then made for action to be taken 
against him for contempt of Court under the provi- 
sions of section 58 (5) of the Presidency-Towns 
Insolvency Act. He was finally arrested and brought 
back to Burma and he has now been found guilty 
of contempt of Court and committed to prison for 
six months, 

The present appeal is filed against this order of 
commitment to prison. The appellant says that he 
was short of money, that he wired to his principal 
on the 18th for funds, that on the 22nd he received a 
telegram in reply telling him to send the books to 
the principal and that in compliance with this telegram 
he despatched the books on the 28th of July. 

It is contended on behalf of the appellant that 
the provisions of section 58 (5) have no application 
to the present case. Clause (1) of section 58 lays 
down that the Official Assignee shall, as soon as may 
be, take possession of the deeds, books and documents 
of the insolvent and under clause (5) any agent of an 
insolvent is bound to make over to the Official 
Assignee all money and securities in his possession 
or power which he is not by law entitled to retain 
as against the insolvent or the Official Assignee. 
The clause further lays down that if the agent fails 


VoL. V] RANGOON SERIES. 


so to do, he shall be guilty of a contempt of Court. 
With the books of account on the 28th of July the 
appellant also forwarded various securities and admit- 
.tedly these books and securities have never been 
handed over to the Official Assignee. 

It is, however, contended that, at the time the 
appellant despatched the books and securities, his firm 
had not yet been adjudicated insolvent, that the pro- 
visions of section 58 apply only to what takes place 
after the adjudication and that, as at the time of 
adjudication the appellant was not in possession of the 
books and securities, he was not guilty of contempt of 
Court within the meaning of section 58. 

The Official Assignee was on the 24th of July 
appointed interim Receiver under the provisions of 


section 16 of the Presidency-Towns Insolvency Act. 


That section lays down that when so appointed the 
Official Assignee shall have such of the powers 
conferable on a receiver appointed under the Code 
of Civil Procedure, 1908, as may be prescribed. 

Section 17 of the Act provides that on the making 
of an order of adjudication, the property of the 
insolvent shall vest in the Official Assignee. 

Section 58, clause (1) provides that the Official 
Assignee shall, as soon as may be, take possession 
of the deeds, books and documents of the insolvent 
and all other parts of his property capable of manual 
delivery. 

Section 58, clause (2) then lays down that the 
Official Assignee shall, in relation to and for the 
purpose of acquiring or retaining possession of the 
property of the insolvent, be in the same position as 
if he were a receiver of the property appointed 
under the Court of Civil Procedure, 1908, and the 
Court may on his application enforce such acquisition 
or retention accordingly. 
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The Official Assignee, when appointed receiver 
under section 16, has the power as receiver to take 
possession of the property of the debtor. But it is not 
until the adjudication has been made that the debtor 
is called in the Act the insolvent; and the  pro- 
visions of section 58 apply automatically immediately 
an adjudication has been made whether there has 
been any specific appointment of a receiver or not. | 

It seems to us therefore that there is consider- 
able force in the contention that the provisions of 
section 58 cannot be held to apply to the powers 
of the Official Assignee prior to the ‘adjudication 
when he is acting, not under the powers devolving 
on him by the operation of the Act itself, but under 
the powers specially conferred on him by his appoint- 
ment as receiver under section 16, 

The provisions of clause (5) of section 58 are 
penal in their nature and cannot be construed as 
applying to any particular case, unless it is quite 
clear that no other construction of the section is possible, 

Section 16 provides only for an interim procedure 
pending the adjudication and we cannot construe 
that sectionas empowering the Court to invest the 
Official Assignee with auy powers not expressly 
mentioned in that section, 

It is quite clear that, had the Official Assignee 
in the present case not been appointed Receiver 
under section 16, he would have had no power 
whatsoever until the order of adjudication was passed. 
In such a case it could not possibly be argued that 
section 58 would have given him any power to 
take possession of the books of account before the 
4th of August; and it seems to us clear therefore 
that the powers given by section 58 commence only 
when, under section 17, the property of the insolvent 
automatically vests in the Official Assignee. 
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In this view of the case, the failure to hand over 
the securities to the Official Assignee before the 
order of adjudication was. passed, however, culpable 
such failure might be, would not amount to con- 
tempt of Court punishable under the provisions of 
clause (5) of section 58. If this view of the law be 
correct, then it is clear that the appellant has not 
been guilty of contempt of Court under that section 
as at the date of the adjudication the books of 
account and the securities were not in his possession 
or power. It has, however been suggested the 
apart from the special provisions of section 58, the 
appellant has been guilty of contempt of Court and 
was punishable summarily by the Insolvency Court, 
It has been urged on behalf of the insolvent that at 
the time he sent the books of account and the 
securities to his principal he had no knowledge of the 
pendency of the insolvency proceedings, and that he 
had no intention whatever of interfering with the 
due performance of his duties by the Official Assignee, 
but was actuated solely by a desire to surrender to 
his principal all his rights and duties as agent of 
the firm. We find it impossible in the circum. 
stances of the case to accept this contention. The 
appellant admittedly has been acting as agent of 
money lending firms for fifteen years, Admittedly 
he was unable to pay up the debts of the firm on 
the 20th July. A chettiar with so much experience 
must in the circumstances have been well aware of 
the likelihood that insolvency proceedings would be 
instituted against him, and it is impossible to believe 
that he did not well know what the result of his 
action in sending the securities and the books of 
account out of the jurisdiction of the Court would be, 
It is clear that his action has obstructed the course 
of justice, as it has prevented all investigation 
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1927, of the firm's transactions as well as deprived the 


R.M.M.S. interim Receiver and the Official Assignee of taking 
T.M. ‘ 
Cuertyar Possession of the property namely the valuable 
tye securities of the firm, and no attempt has been made 
one €6by the firm or the appellant to restore what has 
— thus been smuggled away. In our opinion the trial 
“CL axa Judge was justified in finding that the appellant's 
Brown J. whole conduct shows that it was his wilful inten- 
tion to obstruct the Official Assignee and the creditors 
of the firm.” 

We have very carefully considered whether in 
these circumstances we should be justified in up- 
holding the order committing the appellant to jail for 
contempt of Court. The Court’s power to deal with 
such matters ina summary way are very wide and 
must for that reason be used with great caution. 
We are not prepared to say that the learned trial 
Judge would have been exceeding his powers had 
he considered the circumstances of the present case 
with reference to the general power of the Court to 
deal with cases of contempt, and after such con- 
sideration had passed the order appealed against. 
But it is clear that it was not after a consideration 
of such general powers that the learned Judge acted, 
and that he committed the appellant to jail because 
he was of opinion that the appellant was guilty of a 
contempt within the meaning of section 58 (5) of 
the Insolvency Act. Were we now to uphold the 
order appealed against we should therefore in effect 
be passing a penal order and committing the appel- 
lant to jail for a different offence from that of which 
he was found guilty by the trial Judge. Even so. 
if there were anywhere clear and definite proof that 
the appellant had received notice of the insolvency 
application and the appointment of the Official 
Receiver before taking the action he did, we think we 
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should be justified in dismissing this appeal. But 
although it seems to us certain that the appellant when 
he sent the books of account and securities to India 
was well aware of the extreme probability that 
insolvency proceedings had been or would shortly 
be instituted against his firm, and it is unlikely that 
he had no knowledge that that they had actually 
been instituted, there is no direct legal proof of any 
kind that he had received notice of the insolvency 
proceedings or had been informed of the visit of the 
Official Assignee to his house. Inthese circumstances 
and after the lapse Of so long an interval of time we 
do not feel justified in employing the summary powers 
of the Court to deal with the appellant. 

We therefore allow the appeal and set aside the 
order of the trial Judge committing the appellant to 
jail. But in the circumstances we refuse to allow the 
appellant his costs either in this Court or in the 
Court below. . 
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ORIGINAL CIVIL. 
Before Mr. Justice Chari, 


MIRZA HASHIM MISHKEE 
v. 
AGA ABDUL HOOSAIN BINDANEE.* 


Shiah Mahomedan Law—Gift or trust of vested remainder in favour of unlorn 
donee invalid—Private trust not same as wakf. 

AShiah Mahomedan lady executrd a trust deed the effect of which was 
to makea gift throvgha tsustee of the income ofall her properties, after 
the settlor’s death to her husband if he should survive her, andif he did 
not,to her children and after their death to their children with a gift of 
the proceeds of the corpus to those children when the youngest attained the 
age of 18 years. 

Held, thata Shiah can create a life interest and a vested interest to 
take effect after the expiry of a life interest but he cannot create such 2 
vested remainder in favour of persons unborn at the time of the settlement, 
The legal incidents applicable to ‘“‘ wakfs’’ are not applicable to grants of 
limited inferests under a private settlement. A settlement through a trustee 
is nothing more than a gift to the beneficiary through another person and 
must conform to ail the rules relating to a gift; and therefore a trustee 
cannot be an agent of an unborn person for the acceptance of the gilt 
Plaintiff who was born after the date of the settlement in suit could not 
therefore claim as a beneficiary under the trust. 

Ahmed Gulam Mahomed Sadiq v. Maliomed Cassim Makda and others» 
7BL.T, 142; P.M.P.A.N. Annamalay Chetty v. Shaik Mahomed Ismatl, 7 
B.L.T. 75; Sheraj Hussain v. Musoof Hussain, 240 C. 32—followed. 

Banoo Begum v. Mir Abed Ali,32 Bom. 172; Sadik Hussain v. Hashim 
Ally, 38 All. 627—referred to. 

Amecr Al1's Mahomedan Law, 4th edition ; Bailie’s Digest of Moohum 
mudan Law : Tyabji’s Mahomedan Law, 2nd edition—referred to, 


Hay—for Plaintiff, 
Burjorjee—for Defendant. 


CuHaRI, J.—This is a suit instituted by the plaintiff 
who claims to be a beneficiary under a deed of 
settlement executed by one Sakeena Khanum, praying 
the Court to remove the trustee and to appoint new 


* Civil Regular Suit No. 41 of 1925. 
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trustees in his place and for certain other reliefs in 
respect of the trust property. The defence raised 
is that no trust was created or intended to be created, 
that the trust is invalid and that the plaintiff has no 
right to maintain the suit. I raised a number of 
issues of which 1 (a), 1 (b) and 1 (c) are as follows :— 
Is the plaintiff a beneficiary under the deed dated 
the 6th December 1904? Is he entitled to maintain 
the suit? Can Sakeena Khanum create an estate of 
the kind created by the deed? I shall deal with 
the issue i (c) first since if this is answered in the 
negative, it follows that the plaintiff though he may 
be a beneficiary, is such under an invalid deed of 
settlement and cannot therefore maintain the suit. 
The first point to consider is the law applicable: 
Under section 13 (1) of the Burma Laws Act, the 
Manommedan: Law where the parties are Mahomedans 
is made applicable in certain cases and “gift” is 
not one of them. The second clause. to that section 
directs the Courts of Rangoon to deal with and 
determine questions in accordance with the law for 
the time being administered by the Original Side of 
the High Court at Fort William. By.the Letters 
Patent of the Rangoon High Court the Original Side 
of the Rangoon High Court administers the law which 
had been administered in the Original Side of the Chief 
Court of Lower Burma. The Calcutta High Court 
in its Original Side had always held that the validity 
of a gift by a Mahomedan must be considered 
on the principles. of Mahomedan Law, P.M.P.A.N. 
Annamalay Chetty v. Shaik Mahomed Ismail (1) 
and Ahmed Gulam Mahomed Sadiq v. Mahomed 
Cassim Makda and others (2). The parties in this 
case are Shiah Mahomedans and the case must be 


(1) VII B. L. Law Times 75. (2) VII Burma Law Times 142, 
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considered on the principles of their law. Before 
considering whether the trust deed is under that 
law valid or not, [I shall give a brief statement of 
the effect of that deed. 

It is admitted that all the properties comprised 
in the trust deed originally belonged to Hajee Mirza 
Hashim Mishkee, the husband of Sakeena Khanum, 
He transferred the properties by a number. of gifts 
to his wife. The validity of these gifts is not now 
in question. On the 6th December 1904 Sakeena 
Khanum purported to execute a trust deed or deed 
of settlement. She starts by saying that she wants 
to make some provision for her husband, children 
and their child or children and therefore makes the 
settlement of property. By clause (1) of the deed 
she transfers the property to the intended trustee 
who is the first defendant in the suit. Clause (2) 
of the deed gives the trustee power to sell any pro- 
perty and re-invest the money in purchase of new 
or other immoveable freehold property subject to 
the condition that during the lifetime of Sakeena 
Khanum her consent in writing should be taken 
and after her death the consent in writing of Hajee 
Mirza Hashim Mishkee, and after the death of 
both of them, then at the discretion of the trustee 
himself. The third clause provides that out of the 
nett proceeds of the property the trustee should 
retain fifteen per cent. as commission for himself 
and pay the whole of the balance to Sakeena Khanum 
during her lifetime. After her death the whole of 
the balance is to be paid to Hajee Mirza Hashim 
Mishkee if he should survive her. When both are 
dead clauses (4) and (5) provide that the income 
should be held by the trustee in trust for Mirza 
Cassim Mishkee and Khatiza Bibi, the son and 
daughter of Sakeena Khanum. Twenty-five per cent. 
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of the income is to be accumulated and the balance in 
the ratio of two-fourths and one-fourth is to be paid 
to Mirza Cassim Mishkee and Khatiza Bibi for their 
use. After the death of both of them the income 
is to be divided among their issue according to the 
doctrines and tenets of the Shiah Imameeah Law, 
Two points will be noticed here first the trust does 
not make any provision as to what is to happen to 
the share of the income payable to Mirza Cassim 
Mishkee and Khatiza Bibi, if one of them should 
die, during the continuance of the life of the survi- 
vor. The trust is also ambiguous in dividing the 
proceeds among the issue according to the doctrines 
and tenets of Shiah Imameeah Law since it is not 
clear whether the children take according to the 
share which would have been taken by their parents, 
j-¢., per stirpes or whether they take fer capita but 
in accordance with the spirit of Mahomedan Law, 
the males taking twice the share of the female. 
After the youngest of the children of Mirza Cassim 
Mishkee and Khatiza Bibi attain eighteen years the 
property is to be sold and the amount realised is to 
be divided among the child or children of Mirza 
Cassim Mishkee and Khatiza Bibi according to doc- 
trines and tenets of the Shiah Law. Here again 
there is the same ambiguity as before. It will be 
noticed that the effect of this.deed is to make a 
gift through a trustee of the income of all the pro- 
perties, after the settlor’s death to her husband if 
he should survive her, if he does not, to her 
children, and after their death to their children with 
a gift of the proceeds of the corpus to those children 
when the youngest attains the age of eighteen years. 

_ It now remains to consider whether this settle- 
ment is valid according to the Shiah Law. It 
is settled that a Shiah can create a.life interest. Banoo 
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Begum v. Mir Abed Ali (3). In that case the 
original texts are cited. They refer to limited interests 
in house property, but the passage in Bailie’s Digest 
at page 276 which is a translation of a passage in the 
Shiraya, shows, aS is pointed out by Mr. Justice 
Wazuruddin, Additional Judicial Commissioner of 
Oudh in a judgment to which I shall refer later, 
that the power of a Shiah to create a limited interest 
is not restricted to any particular kind of property. 
Assuming therefore that a Shiah can create a life 
interest and a vested interest to take effect after 
the expiry of a life interest the question still remains 
whether he could create such a vested remainder in 
favour of unborn persons. There are two judgments 
(LL.R. 36 Bom. 240 and I.L.R. 37 Bom. 447) where 
Mr. Justice Beaman discusses the powers of a Shiah 
Mahomedan to create limited interests and life estates. 
These rulings have been criticised by the learned 
advocate for the plaintiff who maintains that the 
question did not really arise in those cases and 
however instructive they may be as an excursus they 
have no binding authority. I do not propose to base 
my decision on any dictum contained in those very 
interesting judgments, The learned advocate for the 
plaintiff relies upon two passages, one in Tyabji's 
Mahomedan Law, 2nd edition, section 449, page 516 
and another in Amecr. Ali’s Mahomedan Law, 4th 
edition, Volume 1, pages 62 and 142. Both the 
passages are really based upon the texts from which 
Bailie in his Mahomedan Law draws his deductions, 
and we are thus, fortunately, in a position to see how 
far the conclusions of these learned Mahomedan 
lawyers, is supported by the original texts. These | 
texts do not deal with or contemplate the creation 


(3) (1918) 32 Bom. 172. 


Vor. VJ RANGOON SERIES. 


of a vested interest after a life estate in favour of 
tinborn persons. In view of the fact that the learned 
advocate for the plaintiff bases his whole argument 
on these passages and relies strongly on the fact that 
the authors are themselves Mahomedan gentlemen 
learned in the law, I shall deal with the argument 
at somewhat greater length than I would otherwise have 
done. In doing so, I shall confine my criticism to 
the passage in Mr. Tyabji’s book, as al] my remarks 
will equally apply to that in Mr. Amcer Ali’s book- 
In section 446 of his book the learned author (Mr. 
Tyabji) begins the exposition of the Shiah Law relating 
to limited interests, and in section 447 he treats of 
three kinds of such interest. Then in section 448 
the learned author discusses the vesting of their rights 
in the donees. This section is not based on any 
direct text bearing on the point, but on the analogy of 
the possession required for the completion of a “ wakf. ”’ 
He cites in his Commentary an important passage from 
Bailie, IJ, 214, about unborn persons in connection 
with a wakf. I shall deal with this later. Then 
comes section 449 which deals directly with the 
question now before me for decison. ‘The grantee 
of a limited interest must be in existence at the time 
when the grant is made; he must be competent to 
own property and must be distinctly indicated; 
provided that where a succession of limited interest 
is created by the same grant, the grantee of the 
first interest alone need be in existence at the time 
of the grant and if the succeeding grantees come 
into existence when their respective interests open 
out, the grants to them are valid.’”’ Where does the 
the iearned writer get his proviso from? In the 
notes to the section he says: “Neither creating a 
perpetuity nor giving remainders to unborn persons 
seemed to them (the Shiah lawyers) to be objections 
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invalidating settlements. This it is submitted will 
appear from the authorities that are cited below.” 
When we turn to see what the authorities are, we 
find it is a passage from Ameer Ali, I, 112. That 
passage is as follows: ‘‘ A grant may be made to A for 
life and then to B absolutely or a grant may be made 
to A for life and then to A’s children absolutely. 
There is some difference of opinion as to whether 
only children living at the time of the grant will take 
the remainder absolutely or any children born to A 
after the grant, will take also. The approved opinion 
seems to be that all the children will take whether living 
at the time of the grant or born afterwards.” A careful 
study, however, shows that there is no realauthority for 
this proposition. Itseems to proceed onthe assumption, 
a fallacious assumption, that the legal incidents applica- 
ble to “ wakfs” are also applicable to grants of limited 
interests. The texts merely lay down that any 
property which can be the subject of a “‘wakf” can 
also be the subject of a grant of limited interest (see 
Bailie’s Digest 227 and Exhibits 6 and 8 in Banco 
Begum’s case). There is no suggestion anywhere in 
these texts that the gift of an estate after a limited interest 
or a life estate is in any way peculiar or an exception 
to which the fundamental conception of a gift as being 
a contract (acquired) in which the consensus of two 
minds is necessary, isinapplicable. It isin the highest 
degree unlikely that the expounders of the law did 
not realise the fundamental difference between a 
‘‘ wakf’’ in which after the initial seizin when the “ wakf”” 
becomes perfected, the dedicated property becomes the 
property of the Almighty needing no further acceptance 
or seizin and a private donation in which each donee 
whether immediate or ultimate, must fulfil the require- 
ments of the law and accept the gift, either expressly 
or impliedly and directly or through another. More 
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over a “‘wakf”’ is intended to bea settlement of property 
in perpetuity, whereas a gift of property after the 
termination of a life estate is not. The former must 
necessarily, some time or other, become operative in 
favour of unborn persons, whereas the latter need not, 
IT am therefore of opinion that the passages relied on 
by the plaintiff are not based on authoritative texts 
and are opposed to the fundamental conceptions of 
Mahomedan Law. 

The point is not without authority. It directly 
arose for decision in a Shiah case in Oudh [Sheraj 
Hussain v. Musoof Hussain (1)]. The learned Judicial 
Commissioner of Oudh, himself a learned Muslim, 
discusses the law. He first draws attention to the 
case of Sadik Hussain v. Hashim Ally (2), which is 
authority for the proposition that a settlement through 
a trustee is nothing more than a gift to the beneficiary 
through another person and must conform to all the 
rules relating to a gift. The learned Judicial Commis- 
sioner then draws attention to the passage in Bailie’s 
Digest at page 203 which shows that a gift according 
to Shiah Law is a contract between the parties which 
therefore requires the consensus of minds with 
reference to the contract. There must be a proposal 
to make the gift and there must be an acceptance of 
the gift. The learned Judicial Commissioner then says : 
“Tt follows that the absence of acceptance and the 
presence of contingency or futurity must be found in 
a case where a gift is made in favour of a person 
who has not come into existence.” He held that the 
deed of settlement made in favour of a person not 
born on the date when the settlement was made was 
invalid. The only difference between that case and 
the case before me is possibly the interposition of the 


(1) 24 Oudh Cases 32, (1921) 65 Indian Cases 132. 
(2) (1916) 38 All. 627. 
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trustee. In my opinion the interposition of such a 
trustee cannot have any effect on the validity of the 
deed. A trustee may accept a gift on behalf of existing 
persons on an authority expressed or implied. But 
can he accept, a gift on behalf of persons not in 
existence at the time of the setthement and who 
may never come into existence at all? In my 
opinion he cannot. The only ground on which.a 
gift through a trustee can be validated is on the 
assumption that a trustee is in a sense an agent of | 
the donee for the acceptance of the gift and no 
one can be the agent of a non-existing person. 
I am therefore of opinion that the reasoning in the 
Oudh case is applicable to this case and that the 
deed of settlement in favour of a person who was 
not in existence at the time is void and that the 
plain tiff who was born long after the deed cannot 
claim under it. He is therefore not a beneficiary 
under the deed and is not entitled to maintain the 
suit. Itis accordingly dismissed. As the defendants, 
by the execution of the deed, and by leaving it 
unrevoked and uncancelled, were directly instru- 
mental in creating a not unreasonable belief that the 
minor plaintiff has a valid claim, they have no one 
but themselves to blame for the litigation. I therefore 
direct that each party should bear his or her own costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


MAUNG KYAW aND ONE 1927 
t Feb. 18. 


Vs 


KO AYE AND ONE.* 


Civil Procedure Code (Act V of 1908), Order 47, Rule 1—Decree passed in one 
suit according to agreement to abide by the decision of High Court in 
another suit—Effect of reversal of the High Court decision on appeal— 
Review. : 

In an ejectment suit filed in the Small Cause Court, Rangoon,parties 
agreed to” keep the case pending and to abide by the decision of the High 
Court in another suit between \them. The High Court decreed the suit in 
favouro the plaintiffs and consequently the Small Cause Court also passed a 
decree in their favour in its case. The High Court decision was subsequently 
reversed on appeal. Defendants then applied for a review of the Small Cause 
Court decree which was gianted and the decree was set aside. 

Held, that the review was properly granted. The effect of the appellite 
decree was to set aside the original decree uf the High Court, The decree 
sought to be reviewed was based on the assumption thatthe original decree 
of the High Court was valid, but which assumption was sibsequently proved 
to be wrong. The appellate decree is not a mere subsequent event but has 
‘the effect of voiding the original decree from its inception. 

Waghela v. Masludin, 13 Bom. 330—followed. 

Kotaghiri Venkata v. Vellanki, 24 Mad. 1-—-distinguished. 


Kyaw Zanu—for the Applicants. 


Brown, J.—J do not think that there is any sub- 
stance in this application. The petitioners filed a suit 
in the Small Cause Court, Rangoon, for ejectment 
of the respondents trom a house. The case was 
kept pending until the decision of another case on 
the Original Side of this Court. This Court in that 
suit finally passed orders in favour of the plaintiffs, 
and the Small Cause Court in the suit now under 
revision then passed orders decreeing this suit. This 
was said to be in accordance with an agreement by 
the parties that the decision in this case should be 








* Civil Revision No. 377 of 1926. 
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governed by the decision in the case by this High 


Court. Subsequently the decision of the Original 
Side of this Court was set aside on appeal. The 
defendants then filed an application in review, and 
their application was granted and the decree against 
them set aside, 

It is contended that no sufficient ground for review 
was made out, and I have been referred to the case of 
Kotaghiri Venkata Subbamma Rao vy. Vellanki Ven- 
katarama Rao (1). In that case it was held that 
something which did not exist at the passing ofa 
decree could not be a good ground for review. But 
a review had been asked for then on the ground of 
an agreement came to by two of the parties after the 
decree. In the present case it is true that the decree 
of the High Court on appeal was passed after the 
decree of the Small Cause Court. But the efiect of 
that appellate decrce was to set aside the original 
decree of the High Court. The decree sought to be 
reviewed was based on the assumption that the 
original decree of the High Court was valid and 
binding. That assumption was subsequently proved 
to be wrong. The passing of the appellate decree 
was not merely an event subsequent to the decree 
sought to be reviewed. It had the effect of voiding 
the original decree from its inception. That such 
circumstances do afford a good ground for review was 
the view taken in Waghela Raisangji Shivsangji v. 
Shaik Masludin (2) and in that view I concur. It 
does not seem to me that that decision was or was 
intended to be, overruled by the decision of their 


- Lordships of the Privy Council in the Madras case, 


I would further note that one of the grounds of 
review in the present case was that the judgment 


(1) (1901) 24 Mad. 1. (2) (1889) 13 Bom. 330, 
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sought to be reviewed was passed without any evidence 
‘being recorded. In this ground also there would 
appear to be some force as I cannot find on the 
records an agreement to be bound by the High Court 
decree whether it were set aside on appeal or not. 

I dismiss this application. 


APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K C., Chief Justice, and Mr. Justice Brown. 


C. E. DOOPLY AnD FOUR OTHERS 
v. 
M. E. MOOLLA AND THREE OTHERS.” 


Letters Patent, Clause 13—Civil Procedure Code \Act V of 1908}, section 92 
and Oraer 1, Rule 10C—Consent of Government Advocate whether necessary 
for making parties defendants—Order refusing —to joint persons as parties 
in a suit under section 92 is judgmen under clause 13 of Letters Patent 


Held, that under the provisions of section 92 of the Civil Procedure Code 
persons who are made or added as defendants to a suit under that section 
do not require any consent in writing og the Government Advocate, as do the 
plaintiffs, 

A suit under section 92 operates in rem and an order refusing to join 
persons as parties, finally adjudicates or concludes the matter so far as these 
persons are concerned and is therefore a judgment within the meaning of 
clanse 13 of the Letters Patent. 

Commercial Bank of India v. Subju Sahib and others, 24 Mad. 252— 
referred to, 


Oriniston—for Appellants. 
Munshi—for Respondents. 


RUTLEDGE, C.J., AND Brown, J.—This is an 
appeal by five persons who sought to be joined as 
defendants in Civil Regular No. 28 of 1925, a suit 
brought by the first three respondents against the 
4th respondent under section 92 of the Civil 
Procedure Code. If the learned Judge had refused 
to join the appellants by the reason of the lateness of 
their application we consider that he would have 
* Civil Miscellaneous Appeal No.1500f 1926. 





263 


1927 


MAUNG 
Kyaw AND 
ONE 
v. 

Ko AYE 
AND ONE, 


Brown, J. 


1927 


Feb, 21. 


264 


1927 


c..E. 
DOOPLY AND 
‘FOUR OTHERS 


v, 
M. E. 
MOOLLA 
AND THREE 
OTHERS, 


RUTLEDGE, 
C.J., AND 
BRown, J. 


INDIAN LAW REPORTS. [Voxt. V 


‘been probably amply justified, seeing that the suit 
was filed on the 19th January 1925, and, from the 
diary, was ripe for hearing in the beginning of 
1926 and the advocates were getting successive 
adjournments to postpone its hearing in January 
and February of that year, while the application 
of the present appellants was not filed until the 
middle of July. The learned Judge, however, has 
not proceeded upon that ground, but states that 
the provisions of section 92 seem to insist on 
persons who are made parties to a suit of this 
kind first obtaining the consent in writing of the 
Government Advocate and this is clearly incorrect, 
as it has never been held, nor does. the section 
warrant the Court holding that defendants to become 
parties to a suit require any consent from the 
Government Advocate. Plaintiffs, mo doubt, do. 


- The learned Judge then referred the appellants to 


the Government Advocate to obtain his consent 
and stated that if they obtain such consent he 
would join them as co-plaintiffs leaving the conduct 
of the suit to the original plaintiffs the first three 
respondents. The appellants never applied and do 
not wish to be plaintiffs and in view of the pro- 
visions of Order 1, Rule 10, sub-rule 3 of the Civil 
Procedure Code in such circumstances we consider 
that the Court is not competent to join a party 
as a co-plaintiff without his consent. The order 
appealed from virtually amounted to a refusal to 
join them as parties at all. 

The first point for our consideration is whether 
in such a case an appeal lies. In an ordinary 
suit in personam a refusal to join a party might 
very well be not appealable as the party might not 
be bound and probably would not be bound by 
the decree that might be passed. Buta suit under 
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section 92 operates in rem and an order tantamount 
to refusing to join persons as parties, in our opinion 
finally adjudicates or concludes the matter so far as 
those persons are concerned. It is consequently, in 
our opinion, a judgment within the meaning of 
clause 13 of the Letters Patent. In this view we 
are supported by the opinion of a Bench of the 
Madras High Court in the Commercial Bank of 
India case (1). That, no doubt was a suit in 
fersona. The principles there acted upon apply 
with even greater force in the present case. We 
accordingly must treat the order as appealable. 

A point has been urged on behalf of the respon- 
dents that when the suit was filed they were the 
only trustees of the Suratees Jumma Masjid, Mogul 
Street, and that the first two appellants only became 
trustees during the pendency of the suit, that the 
plaintiffs invited them to join as co-plaintiffs, but 
they refused, that the will of the majority of the 
trustees must prevail and that the first two appel- 
lants should not be heard by the Court. There 
would be considerable force in this argument if we 
could regard this as a suit by the trustees as a 
corporation but it seems clear to us that we cannot 
so regard it and if not we see no reason why the 
minority trustees, if they differ (as apparently they 
do) on some question in connection with this suit 
should not be allowed to put their views before the 
Court- The fact that they are trustees, in our 
opinion shows that they are intimately interested in 
the matters in issue. 

With regard to the other three appellants, they 
stated that they are. members of the Rander 
Punchayat and as the trusts in question are concerned 


(1) (1900) 24 Mad. 252, 
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with schools apparently for the education of 
Randerias, they seem to be persons interested in 
the matters in issue. There is no suggestion in 
the order appealed from that the appellants were 
not interested in the subject-matter of the suit 
and in fact the learned Judge’s willingness to join 
them as plaintiffs, if they obtained the consent of 
the Government Advocate, rather negatives the 
idea that they were not so interested. 

In these circumstances, the appeal is allowed 
and the order appealed from set aside and it is 
directed that the appellants be joined as defendants. 
Costs three gold mohurs. 


APPELLATE CIVIL. 


Before Mr, Justice Heald, and My. Justice Cunliffe. 


MA KIN 
v. 
MA BWIN.* 


Lis pendens—Administration suit—Avoidance of sale by administ rator— 
Limitation Act (IX of 1908), Article 91. 

Held, that a suit in which one of two co-heirs sues the other heir, who is 
administrator of the estate for his share of the estate and asks for the profits of 
the estate, in which a preliminary decree was given declaring that the plaintiff 
was entitled to a half share of the estate and directing that the usual accounts 
and enquiries be taken and made, in which a commissioner was appointed to 
take these accounts and enquiries and in which.a final decree was given for 
the half share in the estate as found by the commissioner is in fact an 
administration suit, whether or not it is such a suit in form, and the doctrine 
of lis pendens does not apply to such suits. 

Held, that a suit to have a sale made by an administrator set aside under 
section 90 of the old Probate and Administration Act (section 307 of the new 
Succession Act) is governed by Article 91 of the Limitation Act. 

Burjendra Mohan Sarma v. Manorama Dasi, 49 Cal. O11; Lee hia Ma 


Hock v. Ma Saw Mah Hone, 2 Ran. 4; The Eastern Mortgage and Agency 


Co. v. Rabati Kumar Ray, 3 C.W.N. 260—referred to. 








* Civil First Appeals Nos, 218 and 219 of 1925. 
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J.R. Chowdhury—for Appellant. 


Rahman—for Respondent. 


HEALD, J.—In Suit No. 26 of 1918 of the District 
Court of Myaungmya, which was instituted by an 
application for leave to sue as a pauper on the 13th 
of September 1917 and was finally decided on the 
7th of August 1922 Ma Bwin, the present respon- 
dent who was one of Shwe Aung’s two widows, sued 
Ma Me O, who was the other widow and was adminis- 
tratrix of Shwe Aung’s estate to recover her half share 
of that estate and she obtained a decree for her half 
share. 

In Suit No. 51 of 1924 of the District Court of 
Pyapén, which is one of the two suits now under 
appeal, Ma Bwin sued the present appellant Ma Kin 
to recover possession of half of holding of paddy land 
which formed part of the estate, on allegations that 


she had been put into possession of that half of the. 


Jand in execution of the decree in the suit mentioned 
above and that the appellant had forcibly ousted her. 

Appellant pleaded that she was not bound by the 
decree in Suit No. 26, and that she had bought the 
whole holding, of which the land claimed by Ma Bwin 
formed half, from Ma Me O, administratrix of the 
estate, with the permission of the Administration 
‘Court, 

In Suit No. 57 of 1924 of the District Court of 
Pyapon, which is the other suit now under appeal the 
appellant Ma Kin sued for a declaration of her title 
in respect of the other half of the same holding which 
the respondent Ma Bwin had attached in execution 
-of the decree which she had obtained against Ma Me O 
in Suit No. 26. She said that she had bought the land 
from Ma Me O as administratrix with the permission 
of the Court. . 
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Ma Bwin admitted the conveyance by Ma Me O 
but said that it was invalid. 

The two suits were heard together, the matter in 
dispute in them being Ma Kin’s title to the holding 
which was conveyed to her by Ma Me O. 

It appears that in March 1915 Ma Me O applied 
to the Court, which had granted Letters of Adminis- 
tration to her, for permission to sell the holding which 
is now in dispute but that, although the Court gave her 
such permission, she did not avail herself of it. Instead 
in May 1917 she again applied to the Court, this time 
for permission to mortgage the land, and she obtained. 
permission to mortgage it. She mortgaged it at once 
to a Chetty for Rs. 1,000 with inetrest at Rs. 2 per 
cent. per mensem. This was before the institution 
of Ma Bwin’s Suit No. 26. On the 7th of June.1919 
she sold it, without further permission from the Court, 
to the appellant Ma Kin. 

Two questions arise in the cascs, (1) whether the 
sale by Ma Me O to Ma Kin is void as having been 
made pentente lite, and (2) whether Ma Bwinis entitled 
to avoid the sale as having been made without the 
permission of the Administration Court. 

On the first of these questions the lower Court. 
found that the doctrine of lis pendens applied. The 
learned Judge distinguished the case of the A.L.A.R. 
Chetty Firm v. Maung Thwe, cited, in the case of Lee 
Lim Ma Hock v. Ma Saw Mah Hone \1), on the ground 
that Suit No. 26 was not an administration suit. I do. 
not accept this view. A suit in which one of two 
co-heirs sues the other heir who is administrator of 
the estate for her share of the estate and asks for the 
profits of the estate, in which a preliminary decree 
was given declaring that the plaintiff was entitled’ 
to a half share of the estate and direction that the 

(1) (1924) 2 Ran. 4. 
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usual accounts and enquiries be taken and made, in 
‘which a commissioner was pointed to take those 
‘accounts and enquiries, and in which a final decree 
was given for the half share in the estate as found by 
‘the commissioner is in fact. an administration suit, 
whether or not it is such a suit in form, and on the 
tulings in the cases cited and the authorities mentioned 
therein I have no doubt that the doctrine of lzs pemdens 
‘did not apply, atid that the sale by Ma Me ili Ma Kin 
was a valid sale. 

Tt was nevertheless tihdabite oe section 90 of 
the (old) Probate and. Administration Act at the 
‘instance of any person other than the adiministratrix who 
was interested in the property and Ma Bwin was 
‘undoubtedly interested in the property. The only ques. 
tion which arises is therefore whether or not Ma Bwin 
is still entitled to avoid the sale. That question involves 
‘the question which article of the First Schedule to the 
Limitation Act applies to the avoidance of such sales. 
-On this question theré seems to be a remarkable scarcity 
-ef authority. We have been referred to the case of The 
Eastern Mortgage and Agency Company v. Rebati 
Kumar Ray.(2) but that case merely lays down that a 
person who is entitled to avoid a transaction ought not 
to be allowed to do so in such a manner as to recover 
‘property which would otherwise be lost io him and at 
the same time to keep the money or other advantages 
which he has obtained under it. 

This view we may note. was accepted in the case of 
Burjendra Mohan Sarma v. Manorama.Dasi (3), where 
#t was said “when the person affected by such a trans- 

‘action seeks to avoid its consequence, he is in the 
position of a person who seeks equity and must do 
equity. Thus rot only can he not ignore the transaction, 


(2) (1898) 3 C.W.LN, 260. (3) (1922):49 Cal. 911, 
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but he must offer to reinburse the prior transferee.’” 
I have no doubt that this principle applies to such: 
cases as the present. But we have not been referred 
to any case in which the period of limitation within 
which ‘such a transaction must be avoided has beem 
laid down. It seems clear that the conveyance is good. 
until it is avoided, and that until it has been avoided 
Ma Bwin can have no titie to the property and there-- 


fore would not be able either to recover from Ma Kin 


the half which she claims to have acquired by reason of 


the execution or to attach the other half as belonging 
.to Ma MeO, whether as. administratrix or as the other’ 


heir to the: ‘estate. : 
It is therefore necessary for us ie decide whether or 
not Ma.Bwin is still entitled to avoid the conveyance. 
It seems to me.that in terms Article 91 of the First 
Schedule of the Limitation Act applies to such a case. 
I have not been able to find any case in which that 
article has actually been applied to such a case, buton: _ 
the other hand I have. not found. any other article 
which has been so applied or any case in which it has- 


been held that Article 91 does not apply to a case of 


this nature. It has been said that Article 91 applies to: 
suit of the kind mentioned in section 39 of the 


Specific Relief Act and a suit to set aside avoidable: 


conveyance would undoubtedly lie under that section. 
Pollock and Mulla in their Commentary on that 
section say that the period of limitation is three years 
as. provided by Article 91 of. the Limitation Act but: 
the cases, which they cite as authority, for this proposi- 
tion are none of them cases similar to the present case.. 
In these circumstances it seems to be necessary for 
us to.decide for ourselyes which article is applicable 
and in view. of. the fact that no.provision seems. to be 
made for a suit to cancel or set aside such a convey- 
ance,,other.than, that contained in Article 91, Iam 
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constrained to hold that that article applies, and that 
the conveyance can only be avoided within three years 
from the time when the facts entitling Ma Bwin to 
avoid it became known to her. 

The question of limitation was not put in issue 
in the lower Court and I would therefore frame the 
following issue and would refer it to the lower Court 
for trial. When did the facts entitling Ma Bwin to avoid 
conveyance of the 7th of June 1919 first become known 
to her?” 

The District Coent, "will pieced te be that issue 
and will return the evidence to this Court together with 
its finding thereow and the reasons therefor. 


CUNLIFFE, j-1 agree. 
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Bejore Sir Guy Rutledge, Kt., ‘K.C., Chief Justice, and Mr, Justice Brown. 


M,,E. MOOLLA & SONS, L?p., AND ONE 
: Vv. ‘ 
THE CORPORATION OF RANGUON.* 


City of Rangvon Municipal Act (Burma Act VI of 1922), section 3 (iv), 80, 86— 
Machinery and plant to te includcd in assessing building—Machinery fixed 
ty tenant—Liabslits of owner for assessment. 4 
Held, that the Corporation has the right to tare =e consideration the 
machinery and plant in any building in assessing the building, and also to 
hold the owner of the building responsible for the tax, although the machinery 
and plant may have been fixed up by his tenant. ‘ 
The, Chetty Firm of R.M.P. V.M. and one v. The Carvoration, of Photeas 
(1926) 4 Ran. 178 ; Maung Po Yee and rid v. The Cordapation ad Meanie 
(1927)5 Ran. 161—/ollowed., - 


Young—for Appellants. . 
 N. M. Cowdsjée—for Réspondeént. 
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- RUTLEDGE, C.J.—These appeals have been brought 
from the judgments of the Chief Judge of the Small 
Cause Court confirming the Commissioner’s order on 
the assessment of the appellants’ premises. 

The main ground raised by both appellants is that 
machinery and plant cannot be taken into account 
in ascertaining the annual value of the premises. 
Mr. Young admits that this question has already been 
decided by this Bench in the The Chetty Firm of 
R.M.V.M. and one v. The Corporation of Rangoon 
(1), and Maung Po Yee and Brothers v. The Corpora- 
tion of Rangoon (2), but urges that neither of these 
decisions has. taken into consideration the definition 


of “Building” in the Rangoon Municipal Act, 1922, 


section 3 (iv) I was a party to the decision in 
both cases, and the definitions of both * Building’’’ 
and “Land” were present in the Court’s mind when 
construing section 80 of the Rangoon Municipal 
Act. The learned Chief Judge of the Small Cause 
Court has rightly followed. those decisions which are 
binding on him as well as on us until they are 
modified or overruled by a superior tribunal. 

A further point has been raised on behalf of the 
appellants in Civil Miscellaneous Appeal No. 116 of 
1926, namely, that the machinery belongs to the 
tenant and not to the appellants, and that they, 
consequently, should not be rated in respeet of it. 
Section 86 of the Rangoon Municipal Act seems to 
be conclusive on this point, as sub-section. (J) lays 
down :— 

“Property taxes im respect of any building’ or 
land shall be leviable jointly and severally from. all 
persons who have been either owners or occupiers 
of the building or land at any time ering the ase 





(1) (1926) 4 Ran. 178. ies) worry: 5 Ran. 161. 
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in respect of which any instalment ef such property 
taxes is payable under this Act.’’ 

It may be that the Corporation might have re- 
covered the taxes from the tenant, but they were under 
no liability to do so. The Corporation were within 
their rights in fixing the annual value of the premises 
as they stood, whatever machinery or plant necessary 
for carrying on the business may have been on the 
premises, and they were under no obligation to make 
any further enquiry as to who was the actual owner 
of that machinery and plant. It is for the appellants 
to make their own arrangements with their tenant as 
to who should pay the extra rate due to the premises 
having machinery and plant thereon. 

A further objection has been made that the valu 
ation is on a wrong basis and excessive. This Court 
will only interfere on a question of principle. In 
Maung Po Yee and Brothers’ case, already referred to, 
this Court has discussed the application of the con- 
tractor’s test as a means of discovering what rent a 
hypothetical tenant would give for the premises as 
they stand, and I do not propose to go beyond what 
was said in that case. 

From a perusal of the Commissioner’s order and 
a consideration of the materials before him, I do not 
consider that the basis of his valuation was wrong. 
I am consequently of opinion that the judgments 
appealed from are correct, and that the appeals 
must be dismissed with costs, five gold mohurs in 
each case, j 


Brown, J.—I concur. 


G.U.B.C.P.0.—No. 66, M, of Inform., --21-10-57--600—-IX. 
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LIMITATION ACT (IX oF 1908), SCHEDULEI, ARTICLE 97—Suit on failure 
of consideration—Time from which limitation runs—Money 
adzanced on mort gage—Morigage decl.ited void—On August 6, 
1907, the appellant and her husband advanced Rs. 10,000 to the 
Hrst respondent, a Mahomedan woinan who purported to be acting 
as guardian for her nephew, a minor ; she as guardian executed in 
presence of the lenders a mortgage upon two oil wells professedly 
belongiagto the minor for the sum advanced and interest. In 1913 
the oil wells were soid under a mortgage decree, but in 1918 a 
decree, made at the suit of the minor, set aside the sale and the 
mortgage, on the ground that the first respondent was not his 
guardian and had no authority. On August 9, 1919, the appellant 
fher husband being dead) brougnt a suit against the first respond- 
eat, the plaint submitting that asthe money could not be recovered 
from the minor, the first respondent was liable, and stating that 
the cause of action arose at the date of the decree of 1918. Bythe 
Indian Limitation Act, 1908, Schedule I, Article 97, a suit for money 
paid under an existing consideration which afterwards fails must 
be brough within three years of the date of the failure of consider- 
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decree setting aside the mortgage ; and consequently that the suit 
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cease to be competent witnesses of the search. Ti Ya v, 
Ring-Emperor, 8 L.B.R. 38—referred to. 
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is dissolved by the death of one partner or by divorce. Held, also, 
that where the inlerest of a Burmese Buddhist husband in 
property which was either fayin brought by him to the marriage 
or was jointly acquired lcltet pwa, is during the subsistence of the 
marriage sold in execution of a decree against him for a debt 
incurred by him in a business carried on by him while he was 
living with the wif , the buyer of that interest does not acq: ire 
the right to have the property partitioned and to obtain possession 
of part of the property as representing the husbana’s interest in it. 
Held, that either husband or wife or both may represent the 
partnership in dealing with the tl.ird person and that a presump- 
tion ordinarily arises that debts vontracted by either party bind 
the partnership and are recoverable out of the partnership 
property. Held, that there is a pres mption that a suit brought 
against either of the partners is a suit against the partnership, 
and that in such a suit a partner who is not joined as a party to 
the suit is represented by the partner who is joined as a party 
and a decree against cither partner can ordinarily be executed 
against any partnership properly. provided the decree was obtain- 
ed against that spouse as representing the partnership. Deendayal 
Lal v. Jugdcep Narayan, 3 Cal. 199; Ganpet Lal vy. Bindbusini 
Prasad Narayan Single and others, 47 L.A. 91; Kirkwood v. 
Maung Sin, 2 Ran. 693 3 Ma Anin Bwiny. U Shwe Gon, 8 L.B.R 1; 
Ma Ngwe Hnit v. Maung lo Hnin, 11 L.B.R.52; Ma Pyn U v. 
Po Kyina, Civil First Appeal 85 of 1906, C.CL.B.; Ma Sein v. 
Muthukaruppan Chetty, 7 L.B.R 135; Ma Shwe U v. Ma Kyu, 
3 LB.R. 66; Ma Thaung v. Tha Gywe, 2 U.B.R '1902-03) 
Execution 1; Ma Thuv. Mu Bu, S.J. 578; Maung Hmon v. Maung 
Meik, 27 U.B.R. (104-96) Divorce 1 ; Maung Pov. Ma Me,S J. 19; 
Maung Pov. Maung Pyauig, Special Civil Second Appeal 264 of 
1909, C.C L.B : Mauny Po Sein v. Ma Fwa, P.J. 403; Ma Dwe v. 
Maung Tu, S.J. 1) ; Mi Myiu v. Nga Twe, U.B R.(1904-0c) 11.19; 
Mi San Shwe v. Vulliapa Chetly. 10 B.L.R. 49 ; Sheo Shankar v. 
Ja:ido Punwar, 36 All. 183; Tun Baw v. Nga Kon, Civil Second 
Appea! 343 of 1909, ].C.U.B.—referred to. CT P.V. Chetty firm 
v Maung Tha Hlaing, 3 Ran. 322; Ma Nyun v. Miss Teiverta, 10 
L.B.R, 36—overruled., 
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in respect of which any instalment of such property 
_ taxes is payable under this Act.” 

It may be that the Corporation might have re- 
covered the taxes from the tenant, but they were under 
‘no liability to do so. The Corporation were within 
their rights in fixing the annual value of the premises 
as they stood, whatever machinery or plant necessary 
for .carryirg on -the business may have been on the 
premises, and they were under no obligation to make 
any further enquiry as to who was the actual owner 

_ of that machinery and plant. Itis for the appellants 
to make theirown arrangements with their tenant as 
to who should pay the extra rate due to the premises 
having machinery and plant thereon. 

A further objection has been made that the valu- 
ation is on a wrong basis and: excessive. This Court 
will only interfere on a question of principle. In 
Maung Po Yee and Brothers’ case, already referred to, 
this Court has discussed the application of the con- 
tractor’s tests asa means of discovering what rent a 
hypothetical tenant would give for the premises as 
they stand, and I do not propose to go beyond what 
was said in that case. 

From a perusal of the Commissioner’s order and 
a consideration of the materials before him, I do not 
consider that the basis of his valuation was wrong. 
I am consequently of opinion that the judgments 
appealed from are correct, and that the appeals 
must be dismissed with costs, five gold mohurs in 
each case. 


Brown, J.—I concur. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Pratt. 


L. M. ISMAIL 
Zs 
KING-EMPEROR. * 


Criminal Procedure Code (V of 1898), sections 421, 422—~A ppeal against convic- 
tion on more than one charge—Summary dismissal, in respect of one 
conviction, of the appeal, whilst admitting it on the other conviction~ 
Practice undesirable but not illegal. 


Where, in the accused’s appeal against conviction on two — in one 
trial the Appellate Court summarily dismissed the appeal in respect of one 
Charge whilst admitting the appeal in respect of the other charge, held that 
the practice was not illcgal, though it is undesirable. 


Sanyal—for the Applicant. 
Tun Byu—for the Crown. 


PraTT, J.—Applicant was convicted in one trial 
on two separate charges of cheating. 

On appeal the Sessions Judge summarily dismissed 
the appeal on one charge and admitted the appeal on 
the other. 

The appeal on: the second charge was ultimately 
successful. 

It is contended that the procedure of the Sessions 
Judge in disposing of the appeal piecemeal is irregular. 

It is certainly unusual, and in my opinion undesir- 
able, but Iam not prepared to say that it is illegal. 

Accused was tried for two separate offences on 
two charges in one trial. He could have been legally 
tried in a separate proceeding on each charge. 

Each offence was distinct and the subject of a 
distinct sentence. 

1 fail to see that the applicant was in anyway 
prejudiced by the procedure adopted. 

* Criminal Revision No. 23B of 1927 (at Mandalay), 
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The advocate was heard before the appeal against 
the conviction on one charge was dismissed. 

Had the appeal been admitted on both charges, 
ainsiead of one only, all that the Judge would have 
-done would have been to rehear the arguments for 
appellant and dismiss the appeal on the one charge 
without hearing the advocate for the Crown. 

The admission of an appeal on the question of 
Sentence only has been held to be illegal, but that 
is a different matter. 

As regards the merits the learned Sessions Judge 
has given good reasons, which it is unnecessary to 
repeat, for upholding the conviction. 

Applicant obtained an advance for purchase of a 
motor-car from the Government on the security of a 
mortgage of the car. 

When he obtained the advance he had already 
mortgaged the car to a Chetty. 

It is obvious Government would not have made 
the advance, had it been aware that the car was already 
‘mortgaged. 

The omission to disclose the fact of the mortgage 
was clearly a dishonest concealment. 

The omission to disclose the mortgage was likely 
‘to cause damage in property to Government, for it 
‘was always possible that Government would be unable 
‘to realise the security. 

Even if the applicant intended to pay off the first 
‘mortgage that does not render his act honest. 

The trial Court has considered the extenuating 
«<ircumstances in passing sentence. 

The application for revision is dismissed. 
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FULL BENCH (CRIMINAL). 


Before Sir.Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Maung Ba, and 
Mr. Justice Doyle. 


KING-EMPEROR 
v. 
NGA SAN HTWA AND oTHERs.* 


Bail—Criminal Procedure Code (V of 1898}, section 497—“'Death or trans... 
portation for life” to be interpreted disjunct ively—Discretion of Magistrate 
in cases not punistable wrth death or transportation for life how to be 

” exercised—Power of the High Court to grant bail, aud the practice of the 

Court, 

Held, that the phrase “with death or transportation for life’ appearing in 
section 497 of the Criminal Procedure Cocle must be read disjanctively as if it: 
ran'* with death or with transportation for life.” : 

Heid, further, that the amended section 497 does not limit the power of 
Magistrates in granting bailin case of non-bailable offences exceptin cases: 
punishable with transportation for life or with death, 

Held, alse, that the High Court has an absol: te discretion in granting bailin 
any case but that though the discretion is absol. te, the High Court must exercise- 
it judicially, and since the legislature has chosen to entrust the initial stage of’ 
dealing with questions of bail to Magistrates and while giving Magistrates an 
unfettered discretion of granting of bail in all cases except two classes, i.e., cases. 
punishable with deathand cases punishable with transportation for life, the- 
High Court ought not to grant bailin such cases except for exceptional and. 
very special reasons, 

Per RUTLEDGE, C.J. —" But I concur with the following concluding observa. 
tions of ny brother Doyle in Mohanimed Eusoof's case at page 542, ‘They (i.e,, 
Magistrates) are bound, when weighing the probability of the prisoner 
appearing for trial, to consider the nature of the offence charged, the 
character of the evidence against the prisoner and the punishment which 
in the event of conviction is likely to be inflicted on the prisoner.’ Again,, 
while were vague allegations that the prisoner, if released, will tutor 
witnesses should not be taken into account, the Magistrate may well refuse 
to enlarge on bail where the prisoner is of such a character that his presence- 
at large will intimidate witnesses or where there are reasonable grounds for 
believing that he will use his liberty to suborn evidence,” 

Boudville v, King-Em peror, 2 Ran, 536 ; Eusoof and one v, King-Emperor, 3° 
Ran. 538—referred to an i overruled in part. 


This is a criminal reference made by Mr. Justice 
Doyle under Rule 13, Chapter XI, of the High Court: 


* Criminal Reference No. 9 of 1927 arising out of Criminal Revision No.. 
47A of 1927. 
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Rule and Orders. The facts of the case appear from the 
order of reference reported below :— 

“In Criminal Regular Trials Nos. 162, 163 and 164 
of 1926 of the Township Court of Kungyangoér, the 
Township Magistrate had allowed bail to the accused. 
The District Superintendent of Police addressed a 
letter to the District Magistrate, Hanthawaddy, pro- 
testing against the release on bail of cattle thieves by 
the Township Magistrate of Kungyang6én. The District 
Magistrate, Hanthawaddy, in his Criminal Miscellaneous 
Trial No. 90 of 1926, has pointed out that the law as 
regards bail in non-bailable offences is contained in 
section 497, Code of Criminal Procedure, and that in 
this connection he should follow the rulingin H. M. 
Boudville v. King-Emperor (1), which he explained as 
meaning that persons accused of non-bailable offences 
shall be detained iu custody, except where there are, 
in the opinion of the Magistrate dealing with the case, 
no reasonable grounds for believing that the accused 
has or have committed the offence charged against him 
orthem. He, therefore, ordered the Township Magis- 
trate, Kungyangén, to reconsider his orders allowing 
bail to the accused. The Township Magistrate, 
Kungyang6én, on application by the Court Prosecutor 
remanded the accused to custody. 

“In H. M. Boudville v. King-Emperor, Mr. Justice 
Duckworth remarked : ‘As however, the Legislature 
has placed the initial stage of dealing with crimes with 
Magistrates, and having, in effect, enacted that persons 
accused of non-bailable offences shall be detained in 
custody, except when there are, in the opinion of the 
Magistrate dealing with the case, no reasonable grounds 
for believing that the accused has committed the 
offence charged against him, a High Court is bound to 
follow the generallawasarule * * *’, 

(1) (1924) 2 Ran. 546. 
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1927 “In Mohammed Eusoof and one'v. King-Emperor 
Kivc- (2), I held that in the case of all offences other than those 


aka punishable with death or transportation for life, a Magis-. 


Lier trate has discretion to enlarge an accused on bail, even 

oTHERS. where he believes that the accused may be guilty. I, 
at the same time, laid down certain general rules which 
should guide the discretion of the Magistrate in enlarging 
an accused on bail. In that judgment I interpreted the 
phrase ‘ death or transportation for life’ as referring only 
to offences which were punishable ‘with death, or, as. 
a minor alternative, with transportation for life, and 
held that the Magistrate was not precluded from granting: 
bail in cases where an accused was charged with offences. 
punishable with transportation for life but not in the 
alternative with capital punishment. My view at that 
time was based on the phraseology of the Indian Penal 
Code and on the intention of the Legislature which 
drafted the new section, since the phrase, as used in 
the Indian Penal Code appeared to have a specially 
narrow interpretation. I have since, however, studied 
the phraseology of the Cnminal Procedure Code itself,. 
to which my attention was not at that term drawn, 
and have come to the conclusion that the term ‘ death. 
or transportation for life’ is elsewhere used so loosely 
in the Criminal Procedure Code that, whatever may 
have been the intention of the Legislature, the phrase 
as it stands, must include offences punishable with 
transportation for life only,as wellas offences punishable 
with death or transportation for life. This view is 
based on the phraseology of sections 30, 31 and 34 of 
the Criminal Procedure Code. 

“Tn section 30 District Magistrates and Magistrates 
of the first class may be empowered to try all offences 
not punishable with death ; section 31 (3) states that 
an Assistant Sessions Judge may pass any sentence 
Se ee rn 
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authorized by law, ‘except a sentence of death or of 
transportation for a term exceeding seven years or of 
imprisonment for a term exceeding Seven years’; 
section 34 states that the Court of a Magistrate, specially 
empowered under section 30, may pass any sentence 
authorized by law, ‘except a sentence of death or of 
transportation for a term exceeding seven years or 
imprisonment for a term exceeding seven years.’ 

“Tt will be seen from a comparison of sections 31 
and 34 of the Criminal Procedure Code that, although 
it is clearly intended that Assistant Sessions Judges and 
specially empowered Magistrates shall have exactly the 
same powers as regards passing sentence, there is a 
slight variation in the phraseolcgy, the ‘of’ being 
omitted before the word ‘imprisonment’ in section 
34, on what grounds, other than looseness of drafting, 
itis not clear. This in itself would dispose cf my con- 
tention that in the Criminal Procedure Code the phrase 
‘death or transportation for life’ is a single inseparable 
definition ; furthermore, if my former interpretation 
were to be accepted, District Magistrates and Magis- 
trates of the first class would be permitted to try all 
offences except that of murder by a life convict under 
section 303 of the Indian Penal Code—the only offence 
under the Indian Penal Code for which the punishment 
of death only is provided. 

‘* While, on the one hand, the ruling in Mohammed 
Eusoof and one v. King-Emperor, was erroneous to the 
extent that it held that Magistrates might give bail 
in the case of offences punishable with transportation 
for life, the ruling in H. M. Boudville v. King-Emperor, 
does not appear to be in accordance with section 
4¥7 of the Criminal Procedure Code as amended. 
Mr. Justice Duckworth seems to have had in his mind 
section 497 of the old Criminal Procedure Code, which 
prohibited a Magistrate, where he considered that there 
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were reasonable grounds for believing in the guilt of the 
accused, from releasing him on bail in the case of a non- 
bailable offence, but the modification introduced in 
1923 into section 497 explicitly. extended tlie discretion 
of the Magistrates to all offences except those punishable 
with death or transportation for life. To hold that by 
implication a Magistrate’s discretion is further fettered 
would appear to be an incorrect exposition of the law 
on the subject. . 

“ As the rulings above quoted are contradictory, and 
as both of them appear to be erroneous, I refer, under 
section 12, Chapter XI, High Court Rules and Orders, 
for the decision of a Bench the following question :— 

To what extent is the discretion of a Court to 
release an accused on bail fettered by the 
provisions of section 497 of the Criminal 
Procedure Code ?” 

The reference came up for hearing before a Full 
Bench of this Court consisting of Rutledge, C.]J., 
Maung Ba and Doyle, JJ., with 

Eggar, Government Advocate—for the Crown. 

E Maung (1'—for the Respondents. 

RUTLEDGE, C.].—This is a reference by Mr. Justice 
Doyle of the following question :— 

“To what extent is the discretion of a Court to 
release an accused on bail fettered by the 
provisions of section 497 of the Criminal 
Procedure Code ?”’ 

The learned Judge refers to two reported decisions - 
of this Court : Boudiille v. King-Emperor (1) and 
Mohammed Eusoof and one v. King-Emperor (2), which 
are conflicting and neither in his opinion is correct. 
As all questions regarding bail are of practical import- 
ance the question has been referred to this Full 
Bench for decision. 
< (1) (1924) 2 Ran. 346, (2) 1925) 3 Ran, 538, 
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I agree with the learned referring Judge that the 
decision in Mohammed Eusoof’s case is erroneous in 
so far as it held that the phrase ‘‘ death or transporta- 
tion for life’ was a single inseparable phrase and that 
a Magistrate had a discretion to admit on bail a person 
charged with an offence punishable with transportation 
for life. For the reasons given in the order of 
reference the phrase must be read disjunctively as if 
it ran “punishable with death or punishable with 
transportation for life.” 

With regard to the decision in Boudville’s case, 
while I agree that the learned Judge exercised his 
discretion properly in that case, certain of his dicta 
are not happily worded. I do not think that the 
amended section 497 limits the powers of Magistrates 
in granting bail in case of non-bailable offences except 
in cases punishable with transportation for life or 
with death. 

The learned Judge goes on to say: “But a High 
Court is not limited within the bourds of that 
section {497). It has absolute discretion in the 
matter.” This of course is quite accurate. That 
absolute discretion is given by section 498. In the 
suosequent passage the learned Judge states: ‘‘a High 
Court is bound to follow the general law as a rule.” 
The word ‘‘bound”’ is not happy and would seem 
to negative the absolute discretion given by section 498. 
The more accurate method of stating the principle 
seems to be this. Though the discretion is absolute 
the High Court must exercise it judicially, and since 
the Legislature has chosen to entrust the initial stage 
of dealing with questions of bail to Magistrates and 
whiie giving Magistrates an unfettered discretion of 
granting of bail in all cases except two classes, i.e., 
cases punishable with death and cases punishable 
with transportation for life, the High Court ought not 
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to grant bail in such cases except for exceptional and 
very special reasons. 

We have been asked to indicate for the guidance 
of Magistrates the lines on which they should exercise 
their discretion. Strictly speaking this does not arise 
on the reference before us. But I concur with the 
following concluding observations of my brother Doyle 
in Mohammed Eusoof’s case (2) at page 542: * They 
(i.e. Magistrates) are bound, when weighing the proha- 
bility of the prisoner appearing for trial, to consider 
the nature to the offence charged, the character of 
the evidence against the prisoner and the punishment. 
which in the event of conviction is likely to be 
inflicted on the prisoner. Again, while mere vague 
allegations that the prisoner, if released, will tutor 
witnesses, should not be taken into account, the 
Magistrate may well refuse to enlarge on bail where 
the prisoner is of such a character that his presence 
at large will intimidate witnesses or where there are 
reasonable grounds for believing that he will use his 
liberty to suborn evidence.” 


Dov _e, J.—I concur. 


Maunc Ba, J.—I concur with the Hon’ble the 
Chief Justice. The amendment has as a matter of 
fact enlarged the powers of Magistrates in granting 
bail in non-bailable cases. Formerly they had no 
discretion but must refuse bail in all non-bailable 
cases when there were reasonable grounds for believing 
that accused persons had been guilty. The Legis- 
lature found that law too stringent and in order to 
render it less stringent introduced the amendment 
and thereby restricted its applicability only to non- 
bailable offences punishable either with death or with 
transportation for life. 

(2) 1925) 3 Ran. £38. 
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PRIVY COUNCIL. 


MA HNIT (Plaintiff) 


v. 
FATIMA BIBI anp ANOTHER (Defendants). 


(On Appeal from the High Court at Rangoon.) 


Indian Limitation Act (IX of 1998), Schedule I, Article 97—Suit on failure of 
consideration—Time from which limitation runs—Money advanced on 
mort 2age—Mort gage declared void. 

On August 6, 1907, the appellant and her husband advanced Rs. 10,000 to 
the Srst respondent, a Mahomedan woman who purported to be acting as 
guardian for her nephew, a minor ; she as guardian executed in favour of the 
lenders a mortgage upon two oil wells professedly belonging to the minor for 
the sum advenced and interest. In 1913 the oil wells were sold under a 
mortgage decree, but in 1918 a decree, made at the suit of the minor, set aside 
the sale and the mortgage, on the ground that the first respondent was not his 
guardian and had noauthority. On August 9,1919, theappellant (ber husband) 
being dead brought a suit against the first respondent, the plaint submitting 
that 2s the money could not be recovered from the minor, the first respondent 
was liable, and stating that the cause of action arose at the date of the decree 
of 1918. 

By the Indian Limitaticn Act, 1908, Schedule I, Article 97, a suit for money 
paid under an existing consideration which afterwards fails must be brought 
within three vears of the date of the failure of consideration. 

Held, that Article 97 applied to the suit, and that the period of three years 
did not tegin to run until the date of the decree setting aside the mortgage ; 
and consequently the suit was not barred. 

Decree of the High Court reversed. 


Appeal (No. 83 of 1925) from a decree of the 
High Court (May 12, 1924) affirming a decree of the 
District Court of Magwe (May 22, 1922). 

The suit was instituted by the appellant on August 
G, 1919, claiming Rs. 10,000, and over Rs. 11,000, for 
interest, from the respondents in circumstances which 
appear from the judgment of the Judicial Committee. 

The main question arising upon the appeal was 
whether the suit was barred by limitation. 


* Present :—LORD PHILLIMORE, LorD Carson, LorRD DARLING AND 
MR. AMEER ALL en 
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The District Judge dismissed the suit, holding that 
it was one for a simple debt due on a registered 


v. . 
Fatima Brass GOCument, and therefore barred by the Indian 
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Limitation Act, 1908, Schedule I, Article 146. 

An appeal to the High Court was dismissed. 
The learned Judges (Godfrey and Duckworth, JJ ) 
agreed with the view of the District Judge, holding 
that the terms of the plaint and the claim for 
interest showed that the suit was based upon the 
mortgage of 1907, and that the plaintiff was thus 
precluded from contending that the cause of action 
arose only on March 21, 1918. 

E. B. Raikes for the appellant. The plaint 
sufficiently indicated that the claim was upon a 
failure of consideration in 1918, not under the 
mortgage. The cause of action was given by section 65 
of the Indian Contract Act, 1872, and the period of 
limitation was provided by the Indian Limitation Act, 
1908, Schedule I, Article 97. The appellant was in 
possession at the date of the decree of 1918; and 
until then the mortgage had been treated as binding. 
The period of limitation therefore did not begin to 
run until then; Basso Kuar v. Dhum Singh (1) and 
Harnath Kunwar v. Indar Bahadur Singh (2). It 
is true that in Annada Mohan Roy v. Gour Mohan 
Mullick (3), it was said that generally a cause of 
action under section 65 arises when the void contract 
was made, That case related however to a contract 
which by its nature was wholly void, and there were 
no circumstances, such as existed here and in the 
above decisions of the Board, whereby the cause of © 
action arose only when the contract was declared 
void. In 1907 the parties to the mortgage were 


(1) (1888) LL,R. 11 All. 47; L.R.15 LA. 2u1, 
(2) (1922) I,L.R. 47 All, 179; L.R. 50 LA. 69. 
(3) (1923) LL.R, 50 Cal. 929; L.R, 50 1A. 239, 
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ent.tled to assume that the first respondent as de 
facio guardian had authority; the decisions of the 
Bourd to the contrary effect were given later: 
Maia Dinv, Ahinad Ali (4)and Imambandi v. Mutsaddt 
(5). It was established that the money came to the 
hands of the first respondent and her husband. 

Wallach for tne respondents. The evidence did 
not show that the first respondent received the money, 
But in any case the suit is barred. The mortgage 
was vcid, when made, and the cause of action, if 
any, arose then: Annada Mohan Royv. Gcur Mohan 
Aluilick (3). There were no special circumstances 
taking the case out of the general rule laid down in 
that case. It is not shown that the first respondent 
was de facto guardian, or that in 1907 there was 
auy misunderstanding of Mahomedan law as to the 
powers of a guardian. There was really no cause of 
action under section 65. That section relates to cases 
in which there has been acomplete failure of consider- 
ation. Here thefailurewas only as to the security 
given forthe debt. The cause of action, if any, ‘vas 
to recover personally, and arose at the date ofthe 
loan; it was therefore barred, Further the appellant 
not having taken out a succession certificate or 
letters of administration to the estate of her deceased 
husband, could not sue. 

E. B. Raikes replied, 

The judgment of their Lordships was delivered 
by— 

Lorp DaRLING.—This appeal is from a decree 
of the High Court dated the 12th May, 1924, 
dismissing an appeal from a decree of the District 
Court of Magwe, datedthe 22nd May, 1922. 


(3) (1923) LL.R. 50 Cal. 929; L.R. 50 L.A. 239. 
(4) (1912) ILL.R. 34 All. 213 ; L.R. 39 L.A. 49. 
(5) (1918) 1.L.R. 45 Cal. 879 ; LAR. 45 LA. 73. 
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The chief question in the appeal is whether the 
suit in which itis made was rightly dismissed as 


Fata Bre: barred by the Limitation Act, 
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ANOTHER, 


The appellant and her husband, U Po Ya, on the 
6th August, 1907, advanced Rs, 10,000 to the first 
respondent, Fatima Bibi—ihen alleging herself to 
be the guardian of one Ali Hashim Mehter, her 
nephew, then a minor. 

The first respondent is a Mohommedan purdah- 
nashin woman, and borrowed this money through 
her agent and husband, Hamed Ebrahim Madari, 
and he at the same time executed on her behalf and 
was her constituted attorneyas guardianof the minor, 
a mortgage of two oil wells, professedly belonging 
to the minor, in favour of the appellant and her 
husband to secure repayment of the money advanced | 
with interest at the rate of 14 per cent, per mensem, 

That the minor had no real interest in any of 
the properties dealt withis demonstrated in the words 
of paragraph 5 in the sale deed (dated 18th January, 
1912) by Fatima Bibi, her husband, and Mehter, 
the minor, which are as follows :— 

“ Although Ali Hashim Mehter's name is included in the 
sale deed by which Hamid Ebrahim Mandali and wife Fatima 
Bibi buy the oii and the No, 1416 from Ma Ngwe, he has no 
monetary relation or claim in the affairs and he does not 
enjoy any possession of the well too. We have bought it _ 
with our own money and enjoyed it. We have only mentioned 
the minor Ali Hashim Mehter’s name in it, a way of ‘trying 
luck.’ We guarantee the said well to be free from. all 
encumbrances. In case of any incumbrance, we, the vendors, 
agree to make good any expense incurred by the vendees and 
also profits from the well which they may enjoy otherwise.” 

On the 5th February, 1913, the appellant and 
her husband sued the minor (by the first respondent 
as his guardian) and the first respondent and her 
husband in the District Court of Magwe for the 
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principal and interest due on the mortgage, and the 
first respondent and her husband put in a written 
admission of the claim. The District Court on the 
8th July, 1913, passed a decree in that suit as claimed, 
In execution of that decree the oil wells were sold 
by auction and purchased by one, Ma Tok, who 
afterwards resold them to the appellant and her 
husband, who thus got possession of them. 

In or about April, 1915, the minor Ali Hashim 
Mehter, by his father, as next friend, sued the 
appellant and her husband, Ma Tok, and the first 
respondent, and her husband in the same District 
Court to set aside the sale of the oil wells and for 
a declaration that the mortgage of the oth August, 
1917, was not binding on him. His suit failed in the 
District Court; but the Appellate Court gave him, 
on the 11th March, 1918, the decree that he claimed, 
on the ground that the first respondent was not 
jegally his guardian and. had no authority to 
mortgage his oil wells or to represent him in the 
suit on the mortgage. The appellant had thereupon 
to give up possession of the oil wells. 

The appellant’s husband having died she, on the 
9th August, 1919, brought the suit under appeal 
against the first respondent in her personal capacity 
and as one of the heirs of Hamid Ebrahim 
Madari (who had also died), and against the second 
respondent (his son as his heir) by a plaint, in 
which, after setting out the facts already mentioned, 
she relied on the admission of the first respondent 
and her husband that they had received the money 
borrowed, and she submitted that as it could not be 
recovered from the minor they should repay it with 
interest. She further stated that the cause of action 
arose on the 11th March, 1918. when the Appellate 
Court set aside the sale. 
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The respondents put in written statements and 


Ma Hit the Court raised issues of which the following are: 
v, . ° 
Fatima Brsr Material to this appeal :— 


AND 
ANOTHER. 


(1) Is the plaintiff's suit time-barred ? 
(2) Are the defendants liable for the amount. 
claimed? | 

The appellant gave evidence in support of her 
claim and asked for a postponement to produce 
further evidence which the District Judge refused. 
The respondent gave no evidence. 

The District Judge dismissed the suit as barred 
by limitation, as being a suit on the personal covenant 
in a registered! instrument. 

The High Court in appeal took the same view: 
overruling the contention of the appellant that her 
cause of action in the suit only arose on the 11th 
March, 1918, on the ground that the frame of the 
plaint and the claim for interest showed that she had 
sued on the covenant in the mortgage. 

From that decree, dated the 12th May, 1924, the 
appellant has appealed to His Majesty in Council. 

Although many points were raised on the plead. 
ings, several were abandoned in the course of the 
litigation; and in the course of the arguments of 
this appeal it has appeared to their Lordships that. 
of the points taken on behalf of the appellant one is 
in itself conclusive. In fact the case is reduced to. 
the simple question whether the appeal is so late as 
to be barred by the Indian Limitation Act, 1908 
(LX of 1908). For the appellant it was argued by 
Mr. Raikes that the suit in which the decree under 
appeal was made was not founded on the mortgage of 
6th August, 1907, but is for the repayment of the 
money due to her, and that her claim to this sum 
arose when the mortgage and sale thereunder were 
set aside, that is to say, on 11th March, 1918; and 
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reliance was placed on the Indian Limitation Act, 
1908, First Schedule, Part VI, Article 97. The etfect 
of that provision is that the suit is not barred if 
brought “ for money paid upon an existing consider. 
ation which afterwards fails’; provided that suit is 
begun within three years from the date of the failure 
of the consideration. 

This present suit was commenced on 9th August, 
1919. For the respondents it was contended that 
there never was any consideration for the loan of 
the sum of Rs. 10,000 then advanced by plaintiff 
and her husband—as the respondents then had no 
interest or property in the subject of the mortgage. 
Thus it was contended there was a complete absence 
or failure of consideration at and from the very 
moment when the money was advanced, i.e., more 
than twelve years before this suit was begun. Were 
this contention well founded this present claim 
would undoubtedly be statute barred. But should 
the true date of the failure of the consideration for 
the loan of the money be the day on which the 
Appellate Court made a decree in favour of Ali 
Hashim Mehter (the minor) setting aside the mortgage 
and giving him possession of the mortgaged property, 
i.e., 11th March, 19:8, then this suit would be well 
within the three years allowed for taking proceedings 
to recover the Rs. 10,000, with interest, for the loan 
of them. In the opinion of their Lordships this 
contentiOn of the appellant is well founded. It was 
proved that respondent and her husband did for 
some time pay to the appellant and her husband the 
interest agreed by them to be payable on the money 
lent. Default in this respect having been made, 
appellant and her husband, on 5th February, 1913, 
took proceedings, claiming the principal and interest 
as due from the respondents, who made written 
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admission of the debt. On 8th July, 1913, a decree 
in favour of appellant was made, and by virtue of 
it the property was sold by auction in order to pay 
the money then due to appellant and her husband. 
As already stated, this decree was set aside at the 
instance, and in favour of Ali Hashim Mehter (the 
minor), and on 11th March, 1918, the sale was finally 
set aside by the Appellate Court, and the property 
on the security, of which appellant and her husband 
had advanced Rs. 10,000 was handed over to Ali 
Hashim Mehter, 

From these facts it appears that the appellant 
and her husband were from the date of the loan 
(6th August, 1907), down to j1th March, 1918, not 
entitled to allege that they had not received any 
consideration for the loan that they had made+ 


since for a considerable time they had actually received 


interest upon it, paid to them by the respondents, 
In 1913 they had obtained, in a suit against the 
respondents, a decree under which the property was 
sold in order that the appellant's loan might be 
repaid.. The fact that they afterwards became 
possessed of the same property, by buying it from 
the purchaser at the auction, has no immediate bear- 
ing on the matter in dispute. They purchased from 
one who had bought the property at a sale decreed 
by a competent Court, and the price paid by him 
had been applied to repay a portion of the money 
advanced by the appellant to the respondents ,on 
security of the property. mortgaged. It therefore 
appears to their Lordships that there was at the time 
of the loan no failure of the consideration upon 
which the loan of the money and the promise to 
repay it with interest were made—since the obligation 
of that promise was for some time observed—and 
it appears to them that the failure of consideration 
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for the loan of the money did not occur until 11th iad 
March, 1918. Consequently the suit is not barred M4 Mini 

by statute. Fatima Brsi 
. AND 


Their Lordships will therefore humbly advise His  axoruer. 
Majesty that this appeal should be allowed. and that 
judgment should be entered for the plaintiff for the 
principal sum, Rs. 10,000 with interest at such rate 
and for such period and subject to such allowance, 
if any, for mesne profiits during the period during 
which the plaintiff and her husband were in possession 
of the land as the Courts in India may determine, 
and that for this purpose the suit be remitted to the 
High Court at Rangoon. Their Lordships will also 
humbly recommend that the plaintiff do have her 
costs of the suit here and below. 


Solicitors tor Appellant—Bramall and Bramall. 
Solicitors for Respondents— Waterhouse & Co. 





APPELLATE CRIMINAL. 
Before Mr. Justice Maung Ba. 


KING-EMPEROR sae 


v. Mar, |. 
WUN NA AND THIRTY OTHERs.* 


Search witnesses—Criminal Procedure Code (Act V of 1898). section 103— 
Witneseses whether competent to take part in the actual search. 

Held, that a search made with the active assistance of tke search 
witnesses is in accordance with the provisions of section 103 of the Criminal 
Procedure Code. 

Held, that the object of the section is better achieved by permitting 
independent witnesses to assist in the search and that, by rendering such 
assistance, they do not cease to be competent witnesses of the search. 

Ti Ya v. King-Emperor, 8 L.B.R. 38—referred to. 


MaunG Ba, ].—This is ar appeal by the Crown 
from an order of acquittal passed by the Headquarters 


* Criminal Appeai No. 1858 of 1926, 
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Magistrate of Insein in a case where 31 persons were 
prosecuted under the Gambling Act, The facts of 
the case briefly stated are as follows :— 

The Subdivisional Magistrate of Insein, on receipt 
of credible information that the house of one Wun 
Na, a Chinaman, was used as a common gaming-house, - 
issued a Search warrant in the name of U Tun Win, 
Town Inspector of Police. Armed with that warrant 
the Inspector raided the house at 9-45 p.m. on the 
night of the 29th August 1926. Hetook with him 
two respectable witnesses, Hyder Khan and Yacoob, 
as well as three Sub-Inspectors of Police and two 
police constables. It was a double-storeyed house, and 
lights were seen on the upper storey. Before they 
entered the house, the two lugyis, at the request of 
the Police Inspector, satisfied themselves that the 
Police had noting on their person. As soon as the 
raiding party entered the house the lights noticed 
upstairs were extinguished. The inmates were unable 
to escape and were all found in a room upstairs. 
They were the 31 accused persons sent up under 
sections 11 and 12 of the Gambling Act. The Ins- 
pector had a lamp lit and ordered those found in the 
room to sit down, When they sat down the Inspec- 
tor read out the warrant. He then asked the two 
lugyis to search the persons of the accused one by 
one. Sub-Inspector of Police Tun Nyun wrote out 
the search list as the lugyis called out the articles 
found on each person. The lugyis were also asked to 
look round the room, and the articles found in the 
room were similarly listed. The crowd found was a - 
mixed one consisting of 18 Burmans, three Burmese 
womenand 10 Chinamen. A small tin box was found 
between the thighs of a Burmese woman. That box 
contained some pice aad bits. The same woman had 
in her hands some more money. On the mat were 


VoL. V] RANGOON SERIES. 


found 32 paikkyu pieces and three dice. 111 Chinese 
playing cards were also found inside a tin bucket 
close to the wall. Some silver and nickel coins were 
found underneath a mat, and scattered on the floor 
were found more dice and silver and nickeicoins. Of 
course the accused persons were not found actuaily 
gambling. This was to be expected because it took 
some time for the raiding party to get upstairs. 

People who break the gambling law usually take 
precaution not to get caught in the act of gambling. 
The Legislature has therefore thought fit to provide 
a special rule of evidence. It permits a presumption 
that a house, enclosure, room, place, vesSel or vehicle 
entered under the provisions of section 6 of the 
Gambling Act, is used as a common gaming-house 
and that persons found therein were present for the 
purpcese of gaming although no play was actually seen 
by the Magistrate or police-officer or by any one 
aiding in the entry, whenever any instruments of 
gaming are found. At the same time the Legislature 
was alive to the fact that the planting of such instru- 
ments of gaming was possible. To remove such a 
possibility, it has laid down that all searches made 
shall be made in accordance with the provisions of 
sub-section (3) of sections 102 and 103 of the Code of 
Criminal Procedure. Section 103 provides that an 
officer or other person about to make a search shall 
call upon two or more respectable inhabitants of the 
locality to attend and witness the search and that the 
same shall be made in their presence. 

The learned Headquarters Magistrate was of 
opinion that the search in the present case was not in 
accordance with section 103 and that the presumption 
allowed by the Gambling Act should not be drawn. 
He came to that conclusion by certain remarks 
made by Young, j., in the Full Bench case of 
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Ti Ya v. King-Emperor (1). The question referred 
to the Full Bench was whether ward headmen in 
towns, other than Rangoon, were competent witnesses 
of searches under section 103 of the Code of Crimi- 
nal Procedure. In the course of his judgment the 
learned Judge laid down this obiter dicium :—‘‘It is 
he (police-officer) and he alone who may make the 
search, and the duties of the respectable inhabitants 
are confined to looking on while he searches. There 
is nothing in the section that entitles them so far as 
I can see to lend the officer in charge any assistance 
whatsoever in making the search and I conceive that 
objection might properly be taken to any such assist- 
ance being given whether by actually participating 
in or pointing out omissions in the search. It is he 
and he alone who is authorised by the warrant 
to make the search, and they are to attend and 
witness it.”’ With all deference to that learned Judge 
I arn of opinion that that construction is too tech- 
nical. In the present case the search was made in 
the presence and under the supervision of the 
Inspector of Police. As has already been pointed out, 
the object of the section is to ensure that searches 
are conducted fairly and squarely and that there 
is no “planting” of articles by the Police. In 
order to achieve that object the law makes it com- 
pulsory that at least two respectable witnesses of the 
locality should be present. Before entering the wit- 
nesses were given an opportunity of satisfying them- 
selves that the Police had nothing on their person, 
After the entry in order to show to the accused persons 
who were present that everything was above-board 
the Inspector requested these elders to look round 
the room and examine the persons of the accused, 


(1) 8 L,B.R. 38. 
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Gaming instruments and coins were found scattered 
in the room and there was nothing to create sus- 
picion that any of those articles were planted. But 
the learned Magistrate being influenced by the obiter 
dictum abovementioned remarks that the lugyis were 
searchers and the police were witnesses. He accord- 
ingly held that there was no search in accordance 
with section 103 of the Code of Criminal Procedure. 
In my opinion an officer wo conducts a search with 
the assistance of the lugvis has made the search in 
accordance with that section. I may even go the 
length of saying that the object of the section is 
more achieved by permitting independent witnesses 
to assist in the search. I do not think it is correct 
to say that by rendering such assistance the lugyis 
ceased to be witnesses of the search. According to 
the dictum mentioned above, the lugyis must fold 
their arms and simply iook on and say nothing. 
For the above reasons, I hold that the search has 
been properly conducted in accordance with law and 
that the presumption under section 7 of the Gam- 
bling Act arises. I allow the appeal and set aside the 
order of acquittal. I convict Wun Na under section 
12 (a), Gambling Act, and sentence him to a fine of 
Rs. 100 or three weeks’ rigorous imprisonment; and 
the other respondents, except Nos. 5, 13,15, 16, 17 and 
21, who have not been found, under section 11 (a) 
and direct that each of them do pay a fine of Rs. 20 
or do suffer two weeks’ rigorous imprisonment. 
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FULL BENCH (CIVIL). 


Before Siv Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Heald, 
Mr, Justice Chari, Mr, Justice Maung Ba, and Mr. Justice Doyle. 


MA PAING 


v. 
MAUNG SHWE HPAW AND EIGHT OTHERS.™ 


Burmese Buddhist Law—Husband and wife—-Power of husband or wife to 
deal with joint property—Decree against one spouse whether binding on 
the other—Suit against one ordinarily presumed to be against both 
spouses in their partnership capacit y. 


Held, that at Burmese Buddhist law, in respect of the property of the 
marriage whether that property be the payin property of either party or 
let tet pwa property of the marriage, a Burmese Buddhist husband and wife 
are partners and all the property of the marriage, whether payin or letiet fwa, 
is partnership property. 

Held, further, that at Burmese Buddhist law, the partnership between 
husband and wife is dissolved only by death or divorce and neither partner is 
entitled to separate possession of any share of the partuership property or of 
the profits of the partnership untilthe partnership is dissolved by the death 
of one partner or by divorce. 

Held, also, that whee the interest of a Burmese Buddhist husband in. 
property which was either payin brought by him to the marriage or was 
jointly acavired lettet pwa, is during the subsistence of the marriage sold. in 
execution of a decree against him for a debt incurred by him in a busiress 
carried on by him while he was living with the wife, the buyer of that 
interest does not acquire the right to have the property partitioned and to 
obtain possession of part of the property as representing the husband’s 
interest in it. 

Held, that either husband or wife or both may represent the partnership 
in dealing with the third person and that a presumption ordinarily arises. 
that debts contracted by either party bind the partnership and are recover- 
able cut of the partnership property. 

Held, that there is a presumption that a suit brought against either of the 
partners is a suit against the partnership, and that in such a suit a partner 
who is not joined as a party to the suit is represented by the partner who is 
joined as a party and a decree against either partner can ordinarily be 
executed against any partnership property, provided the decree was obtained 
against that spouse as representing the partnership. 


Deendayal Lal v. Jugdeep Narayan, 3 Cal. 199 ; Ganpet Lal v. Bindbasini: 
Prasad Narayan Singh and others,47 1.4.91 ; Kirkwood v. Maung Sin, 2 Ran. 
693 ; Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R. 1; Ma Ngwe Hnit v. Maung 


* Civil Reference No, 14 of 1926 arising out of Civil First Appeal No. 132: 
of 1925. 
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Po Hirin, 11 L.B.R. 52 5 Ma Pyn Uv. Po Kyun, Civil First Appsal 85 of 1900, 
CC.L.B.; Ma Sein'v. Muthukaruppan Chetty, 7 L.B.R.135 5; Ma Shwe U 
V. Ma Kyu,3 L.B.R. 66; Ma Thaung v. Tha Gywe, 2 U13.R. (1902-03) 
Execwion 1; Ma Thu v. Ma Bu, S.J. 578; Maung Hmon v. Maung Meik 


2U.BR. 1904-06) Divorce 1; Maung Po v. Ma Me, S.J. 19; Maung Lo Shwe Hpaw 


v. Maung Pyaung, Special Civil Second Appeal 264 of 1909, C.C.L.B.3 
Maus Fo Sein vy, Ma Pwa, PJ. 403 ; Ma Dwe v. Maung Tu, §.J. 14 ; Mi Myin 
v. Nea Twe, U.B.R. (1905-06) 11-19; Mi San Shwe v. Vulliappa Chetty, 10 
B.L.R. 49 ; Sheo Shankar v. Jaddo Punwur, 36 All. 383 ; Tun Baw v. Nga Kon, 
Civil Second Appeal 343 of 1909, J.C.U B.—vreferred to. C.T.b.V.Chetty firm 
v. Maung Tha Hlaing, 3 Ran. 322; MaNyun v. Miss Teiveria, 10 L.8.R. 36 
—overruled. 


P. B. Sen--for the Appellant. 
Dhar—for the Respondents. 


This isa Full Bench reference arising out of Civil 
First Appeal No. 132 of 1925, which was in the first 
ins:ance heard before a Divisional Bench of this 
Court consisting of Heald and Chari, JJ. The facts 
leading to the litigation appear fully from the order 
of reference by Heald, J., reported below :— 

“Po Kaing had five wifes, namely Ma Hnin Si, 
Ma Kyaw Me, Ma Pwa Chi, Ma Nyun, and the 
present appellant Ma Paing. He is said to have 
taken Ma Nyun as his wife while he was still living 
with Ma Pwa Chi, with the result that Ma Pwa Chi 
left him and similarly he is said to have taken Ma 
Paing while he was still living with Ma Nyun, with 
the result that Ma Nyun left him and lived with 
another man as his wife. Ma Paing was the 
daughter of Maung Pu, a servant or dependent 
of Po Kaing’s who lived in a hut in Po Kaing’s 
compound, She was a girl of about 14 and Po 
Kaing would be between 55 and 60, but there is no 
reason to doubt that Ma Paing actully became Po 
Kaing’s wife. Po Kaing had a number of children 
by his various wives, and it is probable that some 
of them have claims against him in respect of 
inheritance by reason of his remarriages. Two of 
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them, Ma Kin Mya and Aung Thein, who claim 
to be the survivors of his children by Ma Pwa 
Chi, applied to be brought on the record in this 
suit but their application was not allowed. 

“When Po Kaing took Ma Paing as his wife 
he is said to have been already a wealthy man, and 
she was a penniless girl. He traded as a money- 
lender and also did business in paddy, latterly on a 
large scale. In 1920 he sold forward some five or 
six lakhs of baskets of paddy, which he was unable 
{o deliver, with the result that a rival speculator, 
Pan Maung, who is one of the respondents in this 
appeal, obtained decrees against him for over a lakh 
and a half of rupees and other speculators or 
traders obtained decrees for nearly a lakh. | 

“In execution of those decrees a number of 
immovable properties were attached as belonging to 
Po Kaing. As usually happens in such cases Po 
Kaing seems to have attempted to save something 
from the wreck by putting up his eldest son Pe Han 
and his wife Ma Paing to claim that they had an 
interest in the properties which had been attached. 
The son’s claim is said to have been dismissed, and 
the present suit deals only with the claim of .the last 
wife Ma Paing. 

“Ma Paing applied for removal of the attachment 
on the properties to the extent of her interest in them, 
which in respect of the paddy lands she alleged to 
be one half. The District Court refused to go into 
the question of the amount of Ma Paing’s interest in 
the properties in respect of which she claimed and 
contented itself with a finding that Ma Paing was Po 
Kaing’s wife and that therefore under Burmese Buddhist 
law she must have an interest in the properties. On 
that finding the Court passed an order releasing Ma 
Paing’s interest, whatever it might be, from the 
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attachment, and directed that only Po Kaing’s interest 
in the properties, whatever the interest might be, 
should be sold. The sale took place and the present 
respondents were some of the auction-purchasers, 
and obtained possession of certain of the properties, 

‘Ma Paing now sues the respondents for a 
declaration that her interest in the properties was 
one half, and she claims to recover one half of each 
of the holdings bought by the respondents from the 
particular respondent who is in possession of that 
holding. 

’ The lower Court has held that all the properties 
in suit were the separate acquisitions of Po Kaing, 
and that appellant failed to prove that she had any 
interest in any of them. 

“Ma Paing appeals on grounds that the lower 
Court was wrong in finding that the properties were 
the separate acquisitions of Po Kaing; that even if 
they were his separate acquisitions she became 
entitled on marriage toa one third interest in them 
and that that one-third interest could not be attached 
and sold in execution of decrees. against Po Kaing 
alone. 

“The property which is in the possession of the 
Ist respondent as a result of his purchase at the 
Court auction is said to be Holding No. 2 of 1920- 
21 of Tabye East kwin, and Holding No. 26 of 
1920-21 of Chaungwa ‘win. Holding No. 2 stands 
in the maps in the sole name of Po Kaing and 
according to the extracts from registers which have 
been produced has stood in Po Kaing’s sole name 
since 1919-20 when Po Kaing’s name was substituted 
for that of Po Maung. Holding No. 26 is represen” 
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transferred to Po Kaing’s sole name in 1920-21 from 
the name of Nadisa Pillay and as standing in Po 
Kaing’s sole name until the sale to the ist resp..nd- 
ent and appellant’s learned advocate does not allege 
that this was one of the holdings which stood in 
the jont names of Po Kaing and Ma Paing. It 
would appear however that both these holdings were 
transferred to Po Kaing’s name since Ma Paing be- 
came his wife. 

.“The property which is in the possession of the 
2nd respondent is Holding No. 61 of 1920-21 of 
Seikkyi kwin; and according to the map and extract 
from the register written thereon, stood in Po Kaing’s 
solename. According to the history of holdings it 
already stood in Po Kaing’s sole name in the regis- 
ters for 1910-11 which is the date of the earliest 
extract produced, and continued to stand in his sole 
name until it was transferred to that of the <nd 
respondent. It would appear that Po Kaing already 
owned this land before he married Ma Paing. 

‘The property which isin the possession of the 
3rd respondent is Holding No. 47 of 1920-21 of 
Thabyukin kwin. According to the map for that 
year it stood in Po Kaing’s sole name, but accord- 
nig to the extract from the register entered on the 
map it stood in the registers in the joint names of 
Po Kaing and Ma Paing, and according to the his- 
tory of holdings it was shown as transferred from 
the names of Po Aung and Ma Saw Me to those of 
Po Kaing and Ma Paing in the registers for 1917-18 
and it has stood in their joint names ever since, 
It would thus appear that this land was acquired 
after Po Kaing had married Ma Paing. 

“The properties in the possession of the 4th 
respondent are Holding No. 11 of 1920-21 of 
Chaungwa kwin and Holding No. 13 of 1921-22 of 
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Peinintaw North kiwin. Holding No. 11 of Chaungwa 
kwin, according to the map and extract from the 
register produced by appellant, stands in the joint 
names of Po Kaing and Ma Paing, having been 
conveyed from Nadisa Pillay by the same registered 
deed as Holding No. 26 of Chaungwa kwin mentioned 
above, in 1920-21. It seems clear therefore that this 
hoiding was acquired by Po Kaingafter his marriage 
with Ma Paing. Holding No. 13 of Peinintaw kwin 
stands in the sole name of Po Kaing in both the 
map and the extract from the registers produced by 
appellant, and according to the history of holdings it 
was transferred from the name of Tun Byu to that 
of Po Kaing in 1921-22. It seems to have been 
acquired after Po Kaing married Ma Paing. 

“The property which isin the possession of the 
Sth respondent is Holding No. 28 of 1920-21 of 
Tabye West win, and stands in the sole name of 
Po Kaing in both the map and register. According 


to the history of holdings it was transferred to the 


name of Po Kaing from that of Po Po in 1919-20, 
and it would therefore seem to have been acquired 
while Po Kaing and Ma Paing were husband and 
wife. 

“The property in the possession of the 6th respond- 
ent is Holding No. 20 of 1921-22 of Tabye West 
kwin, and is shown in the history of holdings as 
having been transferred from the names of Pan Nyun 
and Ma Pan Yon to that of Po Kaing’s eldest son 
Pe Han in 1921-22. It has been held, on Pe Han's 
applicetion for removal of attachment, to belong to 
Po Kaing, and it seems clear that he acquired it 
after his marriage with Ma Paing. It may be noted 
that this holding was not included in Ma Paings 
application for removal of attachment, presumably 
‘because it was included iu Pe Han’s. 
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“The property in the 7th respondent’s possession 
is Holding No. 88 of 1920-21 of Tantabin kwin, 
which stands in Po Kaing’s sole name in the map 
and the extract from the register. Accordirg io the 
history of holdings it was transferred to Po Kaing’s 
name in 1919-20, having previously stood in the 
names of Pan Nyun, and Ma Mya. It seems there- 
fore to have been acquired after Po Kaing’s marriage 
with Ma Paing. 

“The property in the possession of the 8th respond- 
ent is Holding No. 6 of 1920-21 of Tabye East 
kwin,and stands in Po ‘Kaing’s sole name in both 
the map and register for that year. According to 
the history of holdings it was transferred from the 
names of Nyi Bu and Ma Waing to that of Po 
Kaing in 1917-18 and would thus be acquired 
while Po Kaing and Ma st were husband and 
wife. 

“In the absence of evidence to the contrary it 
would appear that all the lands in suit, except 
Holding No. 61 of 1920-21 of Seikkyi twin, were 
ordinary Jettetpwa property of the marriage of Po 
Kaing and Ma Paing, and ‘that Holding No. 61 was 
payin property of Po Kaing in respect of that marriage. 
If so the claims of Po Kaing’s children by his 
earlier marriages would be confined to Holding 
No. 61 and they would have no interest in the rest 
of the lands. 

“Ma Paing, as I have said, claims that she is 
entiled to one-third of Po Kaing’s payin property, 
and to half of the lettetbwa property, and on the case 
law as it stands at present I think that she would 
be entitled to one-third of whatever was Po Kaing’s. 
interest in Holding No. 61 after deducting from 
that holding the shares of his children by. his former 
wives, and to half of the other holdings. 
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“But I am far from satisfied that the case law is 
in accordance with the Burmese Buddhist law on 
the subject, and I think that as it stands it is unsatis. 
faccory and inequitable. Suppose for instance a 
Burmese Buddhist husband, while married to a 
wife, makes two forward contracts with the same 
person, one to buy paddy on a certain date and the 
other to sell paddy on a date a week or a month 
or at any time after that date. Suppose further 
that on the first contract the Burmese Buddhist 
husband makes a profit and that the other party 
being unable to pay in cash conveys a house or a 
holding of paddy land to him in satisfaction of the 
debt. Then on the second contract, a week or a 
month or some other time later the Burmese 
Buddhist husband incurs a loss of the same amo:.nt 
as the profit he made on the first contract and re- 
conveys the house or the paddy land to the other 
party. His wife then sues for a half share of the 
hoase or land, and on the case law as it now stands 
she is bound to succeed. The result is that it is 
held that by operation of Burmese Buddhist law the 
wife must share in the profits of her husband’s con- 
tracts, but that she is not liable for the losses. There 
is no question of dishonesty in such a case. The 
husband is perfectly honest, since he reconveys the 
property which he received and it can hardly be said 
that the wife is dishonest when she claims only what the 
law, as at present interpreted, allows her. But the 
result seems to be inequitable and in my opinion it ig 
the law as interpreted by the courts which is wrong. 

“The question of the respective rights of a Burman 
Buddhist husband and wife in the property of the 
mairiage was considered in 1874 in the case of 
Maung Ko v v. Ma Me (1) where it was held in 
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- respect of lettetpwa property that so long as the marriage 


subsists the Court cannot decree an absolute 
dominion over it to either husband or wife, but the 
husband is entitled to the possession of it in trust 
for both. In respect of payin property it was held 
that the person by whom it was brought to the 
marriage was entitled to possession of it as against - 
the other party to the marriage. 

“That decision was considered in 1891 in case 
of Ma Thu v. Ma Bu (2) where it was said that 
one of the leading principles of the modern Burmese 
Buddhist law seems to be the equality of husband 
and wife in all questions connected with property, 
and the learned Judge said ‘itseemstome . . 
that, as Buddhist law has declared that husband andl 
wife to be joint owners of the property acquired 
after marriage by the joint exertions cf both, it 
would not be right in disregard of the express 
provisions of section 43 of Book VI of Manugye to 
hold that the husband can sell the joint property 
without his wife’s consent.’ He also said: ‘ The 
conclusion to which I have come is that the status 
created by a Burmese marriage does not give the 
husband. a power of selling the joint property of 
himself and his wife except under circumstances 
under which it can be said that he is acting as her 
agent . . . . It cannot be disputed that in many 
instances the husband manages the business of the 
family with the assent of his wife, express or implied 
and where this is the case sales effected by him 
will bind her.’ 

“In 1893 in the case of Tha Dun Aung v. Ma 
Min Aung (3) wiere a creditor who had obtained a 
decree against the husband alone attached the payin 
property of wife, and the parties had arranged 

(2) Selected Judgments 578. (3) IL. U.B.R. (1892-96), 41. 
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a divorce by mutual consent for the purpose of defeat- 
ing the creditor by assigning that property to the wife, 
the learned Judicial Commissioner of Upper Burma 
held that by reason of the divorce the husband became 
entitled in his own right to one-third of the payin 
property of the wife, and for that reason allowed 
the attachment and sale of the husband’s onecthird 
share. This case, it is to be noted, is a case where 
there had been a divorce and it is no authority for the 
attachment and sale of the share of one party in the 
property of the marriage while the marriage still 
subsists. 

“The case of Nyan Gyi v. Ma Tok (4) which was 
decided by the same learned Judge in the same year 
was somewhat similar except that the property attached 
was the ordinary lettetbwa property of the marriage. 
In that case also a divorce had been arranged for 
the purpose of defeating the creditor by assigning the 
property to the wife, and the learned Judicial Commis- 
sioner allowed the attachment of the husband’s half 
interest in the property on the ground that by reason 
of the divorce that share had become the separate 
property of the husband, That case similarly is no 
authority for the attachment and sale of the interest 
of one party to the marriage in the property of the 
marriage whilst the marriage subsists. 

“In 1894 in the case of On Swe v. Ma O Net 
(5) where the husband sold cattle which were lettetpwa 
of the marriage and the wife claimed to recover them 
because they had been sold without her consent, the 
learned Judicial Commissioner of Upper Burma applied 
the provisions of section 108 of the Contract Act, 
but went on to say ‘There can be no doubt that 
the husband was in a position to carry out the tran- 
saction and to convey a good title to the purchaser 

(4) If U.B.R, (1892-96) p. 45. (5) IL U.B.R. (1892-96) 303. 
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life if no one in Burma could safely dea! with a 
Burman about the purchase of cattle or other matters 
within the usual province of a man without going to 
his wife and making sure that he had her consent 
to act’. 

He also cited the second of the two passages from 
the judgment in the case of Ifa Thu v. Ma Bu (2) 
which I have quoted above and also another similar 
passage which suggests that where the husband, 
ostensibly with the wife’s consent manages the busi- 
ness or the property on behalf of both, the. wife 
will be estopped from subsequently denying that 
he was authorised to act on her behalf. 

“In the case of U Guna v. Kyaw Gaung (6) 
where objection was taken to the husband's suing on 
his own behalf and as sole representative. of his 
deceased wife in respect of a mortgage in favour of 
them both the learned Judicial Commissioner said, 
‘The property. which: is acquired together -by a 
husband and wife during coverture belongs according 
to Buddhist law to each equally, and there is joint 
possession, but it. seems to be held on the principle 
of a tenancy in common and not on that of a joint 
tenancy. It is not-only enjoyed equally, but each is 
entitled to half of the principal and can take that 
half in the event of a divorce.’ In a later passage 
he said ‘It might have far-reaching and inconvenient 
consequences to hold that such a union invariably 
constitutes a partnership, but there is no doubt that 
it very commonly does so in effect to many intents 
and purposes. In the present instance the husband 
and wife seem to have been carrying on a business 
very much after the character: of a partnership. 

(6) 11 U.B.R. (1892-96), p. 204. 
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The same learned Judicial Commissioner, it may be 
noted, had already said in the case of Ma Me v. 
Maung Gyi, ‘Practically a Burman Buddhist hus- 
band and wife are for many purposes partners’; 
and the similarity of the relations of a Burmese 
Buddhist husband and wife had been mentioned as 
early as 1886 in Lower Burma in the case of Ahk 
Foun v. Mi Anyoe (7). The following passage which 
eccurs in the judgment in Ah Foon’s case may also 
be noted, ‘There appears to be no doubt that at the 
present day property acquired during marriage by a 
Burman Buddhist pair is the joint property of both, 
each having rights over every portion of it.’ 

“In 1897 in the case of Po Sein v. Ma Pua (8) 
where the husband without the consent of the wife 
had made a gift of property which he had inherited 
during the marriage, the learned Judge said ‘It is, 
{ think, settled law that the wife or husband has an 
interest in property acquired by the other by inherit- 
ance after marriage, when they are living ‘together 
and: helping each other,’ and went.on té say ‘In 
considering what power the husband has of alienating 
property which he has inherited: after marriage, I 
think the Court should:be guided by the rules applic. 
able to a partition upon divorce when neither .party 
is in fault.’.°On that basis he held that the husband 
had power to alienate two-thirds of the property 


while the marriage was subsisting, but it may be 


noted that if as I believe itis a principle of Burmese 


Baddhist law that neither husband nor wife is entitled’ 


to alienate or to claim separate possession of any of 
the proyerty of the marriage so long as the marriage 
subsists, the fact that on divorce by mutual consent 
the husband would be entitled to receive a certain 


(7) Selected Judgments 402. (8) Printed Judgments 403. 
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share is no justification for allowing him to alienate 
that share where there has been no divorce. 

‘In 1899 in the case of Soobramonian Chetty 
v. Ma Hin Ye (9) where the husband had sold joint 
(probably lettetpwa) property and the wife claimed to 
recover it, the learned Judge, referring to the case of 
Ma Thu v. Ma Bu, said ‘It would seem from this 
that, where the parties begin by acting jointly in 
respect of the property owned jointly by both, it is. 
a question of fact as to whether the wife or husband 
was a consenting party when dealing singly with the 
same property hereafter. In cases where they are 
still living together the presumption would be that 
one was acting for the other,’ and after referring to 
the case of U Guna v. U Kyaw Gaung (6), the learned: 
Judge went on to say ‘The presumption is therefore 
that the wife consents to the acts of the husband as 
long as the marriage continues, but this presumption 
may be rebutted,’ 

“In 1900 in the case of Maung Twe v. Raman: 
Chetty (10) where the husband had first mortgaged 
and then sold certain lands in which the wife admit- 
tedly had an interest this latter dictum was considered. 
and it was said ‘We are unable to go so far as this. 
remark might lead us .. . . . . For many 
purposes Burmese husbands and wives may be regarded. 
as partners and, where the husband manages a business. 
on behalf of himself and his wife, acts done in pursuance 
of the common business would no doubt bind the: 
wife, but this principle cannot, we think, be applied 
to such a transaction as the sale of immoveable 
property belonging to both. In such a case further 
evidence is required, besides the fact that the trans- 
action was in some way connected with a business,,. 
in this case paddy trading, in which it might perhaps. 
iar (4) Printed Judgments 568. (10) 1 L.B.R. 11. 
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be presumed that the wife was concerned, and besides 
the fact that the wife made no open protest against 
the sale.’ 

“The first case which recognised the right of 
the holder of a decree against one of a married 
couple to attach that party’s interest in the leftetpwa 
property of the marriage while the marriage subsisted 
seems to be the case of Ma Thaung v. Tha Gywe (11), 
but in that case the right to attach the interest, 
whatever it might be, was not disputed, and there- 
fore the question whether or not the husband or 
wife has an attachable interest in the property of 
the marriage and what the result of attachment and 
sale of that interest would be was not considered. 

“In the case of Ma San Shwe v. Vulliappa Chetty 
{12), which was not officially reported, a Bench of 
the Chief Court seems to have held that a Burmese 
Buddhist husband could, apparently during the subsis. 
tence of the marriage, make a valid transfer of payin 
property which he had himself brought to the marriage, 

“In Maung Weik v. Shwe Lu (13) where a husband 
had sold land in which the wife had an interest, and 
it was claimed that the sale did not affect the wife’s 
interest, the learned Chief Judge of the Chief Court 
of Lower Burma said ‘It is further contended 

that the sale was at any rate valid as 
regards the defendant Maung Shwe Lu’s share in the 
joint property and that a decree should have been passed 
for half the land in suit. No authority for this conten- 
tion has been produced and I am of opinion that it is 
invalid. I am not aware that a husband can without the 
consent of his wife alienate half of any land they may 
jointly possess. Itisnot suggested how the land so sold 
is to be determined. I think, though the point has not 


(11) IL U.B.R. !1902-03) Execution, p. 1. 
(12) 10 Burma Law Reports 49. (13) 1 L.B.R. 184, 
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been argued, that the consent of the wife is necessary to 
the sale of any part of the landed property jointly owned. 
There is nothing to take this case out of the scope of 
Mr. Fulton’s decision in Ma Thu v. Ma Bu and I 
hold therefore that the sale was altogether invalid for 
want of the consent of the wife.’ 

“In Maung Hmon v. Maung Meik (14), a question 
arose as to the attachable interest of the wife in the 
lettetpbwa property of the marriage, and it was held that, 
except in a case where the relationship of nissaya and 
nissita existed, the wife’s attachable interest was one 
half. It will be miestedl that in that case it was assumed 
that the wife had an. ‘attachable interest’ and it was 
merely the: quantum of that interest WEE was in 
dispute, 

“In Po Tha v. Shan Gyi (43), a. edt: ere 
a decree against the wifé as her husband’s heir and 
legal representative, but did not make her personally a 
party to the suit. .In execution he attached joint 
property of the husband and wife::: The wife objected 
to the attachment of her interest in the property and 
her objection was upheld on the ground that it would be 
contrary to all principles to declare her property liable 
to attachment in execution of a decree in a suit which 
she had no opportunity to defend. In that case, it is 
to be noted, the marriage had been terminated by 
the death of the husband, so that no question of 
partition or alienation during the subsistence of the 
marriage arose. 

‘Most of the cases mentioned above were: con- 
sidered by a Full Bench of the Chief Court in the 
case of Ma Shwe U v. Ma Kyu (16) where it was held 
that a Burmese Buddhist husband cannot sell or 
alienate the Auapazgon (/ettetpiva) property of himself 


(14) II U.BR, (1904-06) Divorce, p. 1. (15) II Burma Law Reports 278. 
: (16) 3 L.B.R, 66. 
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and his wife without the consent of the wife, express 
or implied, or against her will, but that a sale bya 
Burmese Buddhist husband of such property without 
the consent of his wife constitutes a valid sale of 
his share and interest in the property sold. These 
two findings seem to be inconsistent and with all 
respect I venture to suggest that the latter part of 
this decision was mistaken. 

‘In another case, which was not officially reported 
Ma Pyu U v. Po Kyun (17), the husband sold property 
which his wife had inherited during the subsistence 
of the marriage, and it was held that the sale was 
invalid because the husband had no interest in the 
property, but it is to be noted that in that case it 
was not contended that the husband had in his own 
right any transferable interest in the land. 

“In: the case of San Ya v: San Ya (18), a Burmese 
Buddhist wife, who was living with her husband 
but was apparently quarrelling with him, mortgaged 
her interest in. jointly-acquired Jlettetpbwa property. 
The mortgagee sued.on the mortgage and’ it. was 
held, following the case of Ma Shwe Uv: Mi Kyu (16), 
that the. mortgage of the wife’s interest was valid 
and that the mortgagee was entitled to a mortgage 
decree for sale of ihe wife’s interest in the property, 
The learned Judge said ‘There can be no doubt 
that the texts declaring that the husband is lord of 
the wife. must be construed in the present day ina 
strictly limited sense. Practically in respect of their 
respective rights to property the Burman Buddhist 
husband and wife occupy a position of equality: 
We have it then settled that the husband is not at 
liberty to alienate joint property without his wife’s 
consent, but that he may make a valid transfer of 


(17) Civil First Appeal 85 of 1906 (C.C.L.B,). 
(18) II U.B.R., (1907-09) B.L. Marriage Joint Property, p. 1, 
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his share and interest in mer property. I think it 
follows of course that the same rules apply to 
alienations by the wife. The claim of the husband 
to alienate the whole was based on the texts declar- 
ing him lord of the wife. The wife’s rights have 
been held in spite of these texts to stand in the 
way of such alienation by the husband. A fortiori 
the wife cannot alienate the whole of the joint 
property without her husband’s consent, express or 
implied. But on the other hand the grounds on 
which it has been held that the husband can make 
a valid transfer of his share and interest are equally 
applicable to a similar transfer by the wife. The 
authorities relied on are mainly the judgments of this 
Court in Mi Me v. Nga Gyi, Guna v. Kyaw Gaung, Mi 
Thaung v. Tha Gywe and Nga Hmon v, Nga Meik in 
which the joint property of a Burman Buddhist 
husband and wife was declared to be held on the 
principle of a tenancy in common and not on that of a — 
joint tenancy, each partner being entitled to a share 
(generally a half) ; and attachments of the interests of a 
husband or a wife in the joint property were upheld.’ 

“In the case of Ma Lon Ma v. Maung . Shwe 
Byu (19), the dictum in the case of Soobramanian 
Chetty v. Ma Hnin Ye (9), was followed to its full extent 
in spite of the fact that it had been suggested in 
Maung Twe’s case (10) that its terms were unduly wide, 
and it was held that where land which was /ettetpwa 
property had been conveyed away by the husband 
during the subsistence of the marriage and while 
the couple were still living together, there was a 
presumption that the wife consented to the sale. In 
that case it was not the wife herself who questioned 
the validity of the transaction, but it was questioned 
by some of the children after her death. The 
~~ ""'(49) Civil Second Appeal 289 of 1908 (C.C.L.B.). 
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following passage in the judgment in that case is I 
think important. Referring to the case of Ma Shwe 
Uv. Ma Kyu (16), the learned Judge said ‘ That case 
however lays down that the husband may without 
the consent of his wife make a valid transfer of his 
share in the hnapazon (lettetpwa) property of himself 
and his wife. In other words a husband can, without 
his wife’s consent, alienate a half share and interest 
in their joint property, but that is not the same 
thing as saying that he can so alienate the full title 
and interest in one half of their joint property.’ 
That passage seems to me to indicate one of the 
‘chief difficulties of the case law on this subject, the 
point being that it is not only in the joint assets, 
but also in the joint liabilities that the wife is 
anterested. 

“A few months later in the case of Po Lon v. 
Sooliman Hajee (20), another Judge of the same Court 
held that where, while husband and wife were living 
together, the wife mortgaged a house-site which was 
payin brought by her to the marriage, together with 
the house standing on it, which had been built after 
the marriage, the fact that the husband consented to 
the mortgage of the property raised no presumption 
that he consented also to a power of sale which was 
‘embodied ‘in the mortgage deed and that therefore 
although the whole property was subject to the 
‘mortgage only the wife’s interest was subject to the 
power of sale. 

“In the case of Maung Lo v. Maung Pyaung (21), 
it was held that the wife’s one-third share of property 
inherited by the husband during the marriage was 
attachable. The learned Judge said: ‘If there were 
a divorce by mutual consent Ma Aung would be 





(20) Civil Regular No. 461 of 1909 of the C.C.L.B. 
(21) Special Civil Second Appeal No. 264 of 1909 (C.C.L.B.). 
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entitled to receive one-third of the garden as property 
inherited by her husband during coverture. There 
remains the question whether Ma Aung’s one-third 
interest is properly (? property) liable to attachment. 
It is true that Ma Aung could not alienate her share 
without her husband’s consent [see Ma Shwe U v- 
Ma Kyu \16)). But although a wife cannot alienate her 
share in joint property without her husband’s consent 
it has been held in several Upper Burma cases that 
the wife’s interest in joint property is attachable [see the 
Upper Burma cases Ma Thaung v. Maung Tha Gywe (11). 
and Maung Hmon v. Maung Theik (Meik) and another 
(14). It may be agreed that property inherited by the. 
husband or wife is not joint property strictly so called. 
But there seems to be no reason’ why the same rule: 
should not be applied as regards liability to attachment. 
The one-third share which the other party, i.e., the 
party who has not inherited, acquires belongs to that . 
party as much as his or her one-half share in the joint. 
property properly so called. Ma Aing: has not 

‘disposing power which she may exercise for her own. . 
benefit over the one-third share . . . . . . But 

the one-third share nevertheless belongs to her and this: 

is sufficient for the purposes of section 60 of the Civil 

Procedure Code.’ This may be correct, but the: 

question obviously arises as to how, if the wife could. 

not alienate her share or enforce partition during the 

subsistence of the marriage, a creditor who attaches 

her interest can have a right to do so. 

‘In the Upper Burma case of Tin Baw v. Nga 
Kan (22), a different view was taken and it was said 
‘There can be no doubt that a Buddhist wife who is 
an eindaunggyi may alienate her payin property in any: 
way she likes, without even consulting her husband, 
provided she does not give it to a paramour’, This: 

(22) Civil Second Appeal No. 343 of 1999 (C.C.L B.), 
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view Seems to be based on a solitary text in the 
Panam Dhammathat, read with section 406 of the 
Kinwun Mingyi's Attathankhepa, and it will be re- 
membered that the Kinwun Mingyi’s opinion was 
considered and rejected in the case of Ma Thu v. 
Ma Bu (2). I doubt therefore if this decision is in 
accordance with the Burmese Buddhist law. 

“In the case of Ma Nyein Thu v. Murugappa 
Citetty (23) where a husband had mortgaged J/ettetpwa 
(possibiy including kanwin) property of the marriage, 
the principle of Ma Thu v. Ma Bu (2) was applied and 
it was held that as. the parties were living and 
working together and the husband was managing the 
property.and the: business carried on by -both, the 
mortage by the husband and the mortgage decree, 
which :was apparently against the husband .aloney 
bound the interest of the wife as well as the husband. . 
_ “But.in the case of Ma Sein vy. Muthucurpan 
Chetty (24) which was decided by another Judge of 
the same Court a “few: moriths:-.Jater and was almost 
exactly similar, it was held that because the morigagee 
had failed to join the wife as a party to the suit 
on the mortgage, the decree could not affect her 
interest in the property, the effect of that decision 
being to allow the mortgagee to bring to sale half of the 
property and so to effect partition to which his 
mortgagor, the husband, would not have been entitled 
so long as the marriage subsisted. 

‘* In the case of Pan Hla v. Tun Nyein (25), the 
wife’s. creditor attached the wife’s interestin jointly 
acquired property in execution of his decree, which 
was against the wife alone. The husband sued fora 
declaration that he was sole owner of the property, 
but the Court dismissed his suit on the ground that 


(23) Civil First Appeal No. 111 of 1911 (C.C.L.B.). 
124) °7 L.B.R. 135. (25) 41 Indian Cases 410. 
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the property was joint, that the wife’s interest was 
attachable, and that that was all that had been 
attached. 

“In the case of Ma Nyun v. Teixeria (26), thé 
conflicting rulings on the question whether where 
one of a married couple has mortgaged property of 
the marriage and is sued by the mortgagee without the 
other party to the marriage being made a party to 
the suit, the decree against the party who mortgaged. 
the property binds the interest of the other who 
was not a party to the suit, were considered and it 
was decided by a majority of three of the four 
Judges that failure to join the wife as a party to the 
suit renders the mortgage decree inoperative as 
against the wife’s interest in the mortgaged property, 
even where the mortgage was made by the husband 
with the wife’s full knowledge and consent. 

“The latest reported case which deals directly 
with the subject now under consideration seems to 
be the case of Saw Hla Aung v. Ma Ma Nyo (27). 
In that case the husband borrowed money for the 
benefit of himself and his wife. The creditor obtained 
a decree against the husband only, and in execution 
attached a house which was joint property of the 
husband and wife. The wife sued for a declaration 
that she had a half interest in the house and the 
High Court decreed her claim. The learned Judge 
relied on the case of Ma Me v. Maung Gyi, where, 
as I have pointed out, there had been a divorce, and 
on the case of Po Tha v. Shan Gyi (15) where, as I 
have noted, the husband had died. He also referred 
to the cases Ma Seim v. Muthucurpan Chetty (24) 
and Ala Nvui v. Teixeria (26). 

‘There is one other recent case to which reference 
must be made, namely the Full Bench case of 


a RR 


(26) 10 L.B.R. 34, (27) 1 Ran. 555. 
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C.T.V.P. Chetty Firm v. Maung Tha Hlaing (28). 
In that case one Po Ka, who had at the same time 
two wives of equal status, had died and his creditors 
were proceeding against his estate. He had inherited 
certain property while he was married to the two 
wives and the wives claimed that the interest which 
they had in the property while Po Ka was alive 
could not be taken to pay Po Ka’s debts. A question 
was raised as to whether the wives acquired a vested 
interest in a share of the property irom the date 
on which it was inherited, and it was held they 
each acquired a vested interest in a one-sixth 
share of the property and that that share was not 
subject to debts of the husband which were contracted 
without the knowledge of the wives and to which 
they were not parties. That ruling is of course 
binding on us to the extent to which it applies to 
the present case, but it clearly does not decide 
whether or not what is called the vested interest 
of a wife in a share of the property is attachable or 
saleable in a case like the present where the husband 
is still alive, and it is, I think, unfortunate that it 
was taken as ‘settled law that a wife’s share in 
lettethbwa property is not subject to the debts of the 
husband where they were contracted by him with- 
out her knowledge and consent and where she was 
not a party to the creditor’s suit.’ 

“The general result of the cases seems to be 
that in spite of the fact that neither party to a 
marriage can alienate at any rate lettetpbpwa property 
during the subsistence of the marriage, and neither 
party can under Buddhist law claim partition or 
separate possession of such property. while the 
marriage subsists, nevertheless a creditor of either can 


(28) 3 Ran. 322. 
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1927 obtain partition and separate possession of a share 


Ma Pawns of any particular item of such property. 
v 


MAUNG “This seems to me to be entirely contrary to 
Suwe H?4” the principles of Burmese Buddhist law. 
OTHERS. ‘‘The conditions attaching to the property of a 


Burmese Buddhist couple are peculiar and have 
been judicially described as unique. The resemblance 
of the relationship between them to that subsisting 
between partners has repeatedly been commented on. 
There is of course no actual partnership between 
them in any strict sense of the word since the 
incidents connected with their ownership of property 
arise not out of contract but by operation of law, 
being incidents attaching under the Burmese Buddhist 
jaw to the relationship of husband and wife. 

‘IT venture to suggest that the result of marriage 
between a Burmese Buddhist couple is that all the 
property which each or either possesses at the time 
of the marriage becomes the property of the marriage, 
and that so long as the marriage subsists neither 
is entitled to alienate it or any part of it without the 
consent, express or implied, of the other. The couple 
“become one,’ as one of the learned Judges said in 
the case last cited. There are, it is true, in the 
Dhammathats certain exceptions to this rule, such as 
property given by the King (minpe), but most of 
those exceptions are, I believe, obsolete and for the 
purposes of the present case at any rate they may be 
disregarded. There is a possible exception io the 
rule against alienation in the case of payin property 
brought to the marriage by one or other of a couple, 
‘both of whom~had been married before, but, as I 
have pointed out, that alleged exception rests on 
very slender authority in the Dhammathats and no 
question of its application arises in the present case 
Since it has been held (though recently doubted) 
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that where only one of the parties has been married 
before the rules relating to persons both of whom 
had been married before do not apply. The property 
which each of a married couple brought to the 
marrage is, as.it were, labelled, being called the payin 
property of the person who brought to it the marriage, 
but I suggest thatit is so described merely for the 
purposes of partition when the relationship between 
the parties comes to an end by divorce or death, 
and that while the marriage subsists the couple are 
regarded as one person owning all the property of 
the marriage. The case is rather like that of two 
partners one or both ot whom bring property to the 
Partnership on an agreement that subject to the certain 
rules each shall take back the property which he 
brought, when the partnership is dissolved, the rules 
in the case of husband and wife being of course the 
tules of Buddhist law. Under that law the relation- 
ship between the parties can come to ‘an end-only 
on divorce or on the death of one of the parties. 
While the marriage subsists the parties are regarded 
as having equal rights in the profits or losses. arising 
from:the property or business of the couple. Property 
which either brought to the marriage is regarded as 
if it belonged to both together, and each is regarded as 
being ordinarily entitled.to equal enjoyment of the 
profits or losses connected with it. Similarly property 
inherited by either during coverture becomes property 
of the marriage and the profits or losses connected 
with it belong to both together. All the acquisitions 
or earnings of either of the parties are regarded as 
belonging to both and so are debts incurred by either 
in connection with the property or business of the 
family. If one of the couple engages in trade and 
makes a profit, both together by operation of law 
enjoy the profit and if the venture proves unsuccessful 
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Ma Pane either being under Burmese Buddhist law regarded 
atatNs, as being done for the benefit of both. It is, I suggest 
anpgicut @ basic principle of Buddhist law that neither of a 
ommess: Burman Buddhist couple can alienate any of the 
property of the marriage without the consent, express 

or implied, of the other, so long as the marriage 
subsists, andthat either or both can carry on the 
business of the family, the family property being 
increased by the profits and decreased by the losses 

of either. Neither can say that he has any particular 

share or interestin any particular property so long 

as the marriage subsists. What his or her share: will 

be can be determined only on divorce or death. It 

would seem to follow that if the interest of one of 

a married couple is attached, all that can be attached 

is the expectancy of receiving a share of the family 
property on divorce or death, and since neither of 

the parties can claim partition or separate possession 

of any part of the property or can alienate any part of it 

without the consent of the other it is difficult to see how 

a creditor attaching the interest of one of the couple 

can enforce partition or alienation of any particular 

item of the property, or can attach or bring to sale 

more than the expectancy, which his debtor has, of 
receiving something on divorce or at the death of 

one of the parties. In view of the provisions of 

section 6 of the Transfer of Property Act, it may be 
doubted whether such an expectancy can be 
attached or sold, but if it can be sold it is difficult 

to see how such a sale can give the buyer a right to. 

do anything more than wait for the divorce or death 

and then claim the share of the person whose 

interest he has bought. I recognise of course that ~ 

a decision to that effect would tend to hamper trade, 

but it can hardly be more vexatious than the present. 


Fhe; together bear the loss, the business done by 
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system under which as soon aS a creditor gets a decree 
against the husband and attaches property, the wife 
applies for removal of attachment, and either she or 
the creditor then has to file a new suit to establish 
the right to the property or the right to attach as 
the case may be. In any case it seems clear that 
the present case law, which gives one of a married 
couple an interest in the profils of the other but 
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some change is necessary, There seems to be two 
courses open, either to say that in every case both 
husband and wife should be made parties to suits 
which may affect the family property, or to say 
that under Burmese Buddhist law the family estate 
is available to satisfy the liabilities of either party. 
“In the present case it is admitted that Po 
Kaing carried on business on a large scale. The 
' properties which were acquired after he married Ma 
Paing were presumably acquired with the profits of that 
business. Ma Paing admittedly took no part in the 
business, but she was living with Po Kaing. She 
claims in effect that by operation of law she was 
entitled to half the profits but is liable for none of 
the losses. The decree in execution of which the 
properties were sold was a decree against Po Kaing 
alone, so it would appear that unless it can be held 
that the assets of the family are liable for its 
liabilities, Ma Paing’s interest in the property, what- 
ever it may be, could not be sold, and that if 
Po Kaing’s interest was sold the buyers could not 
get possession of the property or exercise any 
rights in respect of it so long as the marriage 
subsisted. Further, as I have suggested above, it 
is dificult to hold that Po Kaing or Ma Paing had 
any particular share in any particular property 
belonging to the estate. They certainly had interests 
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in the estate as a whole, consisting of liabilities as 
well as assets, but it would seem that under Burmese 
Buddhist law those interests were neither ascertain- 
able nor separable until divorce or death. If we 
follow the rulings which say that in in execution 
of a decree against the husband only the husband’s 
interest in the property, whether payiy, inherited 
lettetpwa, or jointly acquired /ettetpwa, can be attached, 
then it will be necessary to determine what Po Kaing’s 
interest was in the particular properties which have 
been sold and to determine further how far a sale of 
that interest warrants a partition of those particular 
properties. We might possibly hold that the whole 
for in the alternative two-thirds) of each particular item 
of property which was payin or inherited lettetpwa of 
one of the two parties to the marriage is liable to be 
sold in execution of a decree against that party, and 
that the whole (or in the alternative half) of any 
particular property which was the jointly-acquired 
lettetpwa of the couple is liable to be sold in execution 
of a decree against either, or we might say that a decree 
against one party to a Burmese Buddhist marriage 
cannot be executed by the partition of any property 
of the marriage, because under Burmese Buddhist law 
neither party is entitled to partition or separate posses- 
sion as against the other so long as the marriage 
subsists. 

“On the authorities I am unable to decide what 
answer ought tobe givenin the present case. It seems 
clear that the case law is conflicting and unsatisfactory 
and there are practically no rules inthe Dhammathats: 
Such rules as there are have been mentioned in the 
cases cited and are based on the application of the 
principle that ‘ the husband is lord of the wife,’ which 
has been held to be now obsolete. The only rules 
relating to payin property seem to be those contained in 
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the two extracts from Dhammathats contained in section 
252 of Volume 2 of the Kinwun Mingyi’s Digest, one of 
those Dhammathats being archaic and the other of 
doubtful authority. 

‘“‘ Tn these circumstances the only course open to us 
seems to be to refer the matter to a Full Bench, and so 
far as the present case is concerned I would refer toa 
Full Bench the following questions :— 

(1) Where the interest of a Burmese Buddhist 
husband in property which was payin property brought 
by him to the marriage, is during the subsistence of the 
marriage sold in execution of a decree against him for 
a debt incurred by him in a business carried on by him 
while he was living with the wife, does the buyer 
acquire the right to have the property partitioned and to 
obtain possession of part of the property as representing 
the husband’s interest in it ? 

(2) In a similar case, where the property is jointly 
acquired lettetpwa and not payin, does the buyer acquire 
a right to partition and possession of a share ? 

(3) Can a decree against a Burmese Buddhist 
husband be executed against (a) payin property brought 
by him to the marriage and (0) jointly acquired lettetpwa 
property of the marriage, to the extent of the whole 
of such property or if not to the extent of the whole to 
the extent of any part of such property, and if to the 
extent of part only to the extent of what part ?” 

The reference was heard by a Full Bench of this 
Court composed of Rutledge, C.J., Heald, Chari, 
Maung Ba and Doyle, Jj. 


Maune Ba, J.—This important reference arises out 
of a suit brought in the District Court of Pegu bya 
Burman Buddhist wife claiming her share in the 
properties described as lettetpwa property which had 
been attached and sold in execution of decrees against 
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the husband alone. The District Court held that the 
suit properties were all payin property of the husband 
and as such were liable for his debts and could be 
attached and sold in execution of the decrees against 
him, and accordingly dismissed her claim. On appeal 
our learned brother Heald held that only one of the 
suit properties was payin property of the husband, and 
that the rest were lettef{wa property acquired after her 
marriage. He further held that, on the case law as it 
stands’ at present, her claim must succeed as she 
would be entitled to one-third share in the payin 
property and half share in the letfetpwa property- 
However, he was not satisfied with that case law, and 
he considered it to be not in accordance with the 
Burmese Buddhist Jaw on the subject and to be also 
unsatisfactory and inequitable. He then examined the 
case law in a most exhaustive manner, and summarized 
the general result in these words :— 

“The general result of the cases seems to be that 
in spite of the fact that neither party to a marriage can 
alienate at any rate lettefpwa property during the 
subsistence of the marriage, and neither party can 
under Buddhist law claim partition or separate 
possession of such property while the marriage subsists, 
nevertheless a creditor of either can obtain partition 
and separate possession of a share of any particular 
item of such property.” 

He, therefore, referred to a Full Bench the follow- 
ing three questions :—. 

(i) ‘Where the interest of the Burmese Bud- 
dhist husband in property which was 
payin property brought by him to the 
marriage, is during the subsistence of 
the marriage sold in execution of a 
decree against him for a debt incurred 
by him ina business carried on by him 
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while he was living with the wife, does 
the buyer acquire the right to have the 
property partitioned and to obtain posses- 
sion of part of the property as repre- 
senting the husband’s interest in it ? 

(ii) “In a similar case, where the property is 
jointly acquired lettetpwa and not payin, 
does the buyer acquire a right to parti- 
tion and possession of a share ? 

(iii) “Can a decree against a Burmese Buddhist 
husband be executed against (a) payin 
property brought by him to the marriage 
and (6) jointly acquired le/tet/wa pro- 
perty of the marriage, to the extent of the 
whole of such property, or if not to the 
extent of the whole to the extent of any 
part of such property, and if to the extent 
of part only to the extent of what part ?” 

. Their Lordships of the Privy Council in Kirkwood 
alias Ma Thein and others v. Maung Sin and another 
(1), have pointed out that “the Burmese Buddhist 
law is contained ina series of books entitled Dham- 
mathats which have been composed from time to time 
by the expounders of that law ever since the thirteenth 
century, if not from before,’ and that Dhammathats 
are ‘‘a collection of rules which are in accordance with 
custom and usage of the Burmese people.’’ These 
Dhammathats are 36 in number and Manugye is No.12 
in orderoftime. In Ma Hnin Bwin vy. U Shwe Gon (2), 
their Lordships of the Privy Council have regarded 
Manugve as of the highest authority having been com- 
piled during the reign of King Alompra by his Minister 
of War and issued by Royal Authority in 1756. Lord 
Shaw, who delivered the judgment, observed that 
Manugye Dhammathats “ obtained the commanding 

(1) (1924) 2 Ran, 693 at p. 776. (2) (1915-16) 8 L.B.R. 1 at p. 10. 
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position which it seems to have occupied for a succeed 
ing period of nearly 170 years.” 

As far back as 1891 in Ma Thu v. Ma Bu (3), effect 
was rightly given to the principle laid down in section 
43, Book VI, of the Manugye. That section deals with 
dominion over property between teacher and pupil, 
parent and child, husband and wife and master and 
slave. The pertinent portion reads :— 

“One shall not sell, give away, or barter any of 
their property without the knowledge of the other ; as 
the person who parted with the property by gift, sale, 
or exchange had no right to do so, the receiver had no 
right to buy or accept it, in gift or exchange, let each 
return what he has received.”’ 

The language of this section is plain. Alienation 
by one without the knoweledge of the other is prohi- 
bited. The entire property alienated must be returned. 
It provides no exception by saying that the alienor’s 
share can be retained by the alienee. The learned 
Judicial Commissioner, after a most exhaustive 
examination of the law on the point, came to the 
following conclusion (page 582):— 

“The conclusion to which I have come is that the 
status created by a Burmese marriage does not give 
the husband a power of selling the joint property of 
himself and his wife except under circumstances in 
which it can be said that he is acting as her agent. 
What those circumstances may be is a question of 
proof in each case. It cannot be disputed that in 
many instances the husband manages the business of 
the family with the assent of his wife, express or im- 
plied, and where this is the case sales effected by 
him will bind her. He is said to be lord of the wife 
but I think this only means that she ought to be 
guided by his authority in matters in which his conduct 

(3) (1872-1892) S.J. 578 at p. 581. 
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is reasonable and proper. It does not seem to imply 
that he is absolute master of her property.” 

In my opinion, his conclusion is in accordance 
with Burmese Buddhist law. Thiscase law has, how- 
ever, not been strictly adhered toin later decisions. 
Where one of a Buddhist couple dealt with joint 
property singly, it has been held that, in the absence 
of express or implied consent of the other party, the 
alienation is not wholly void but is still valid so far 
as the alienator’s share is concerned. Such a decision 
is to be foundin Maung Po Seinv. Ma Pwa and six 
others (4), decided by the learned Judicial Commis- 
sioner of Lower Burma in 1897. The learned Judicial 
Commissioner gave his reasons for coming to that 
decision in these words :— 

‘“In considering what power the husband has of 
alienating property which he has inherited after 
marriage, I think the Court should be guided by the 
rules applicable to a partition upon divorce when 
neither party is in fault.” 

That property is lettetpbwa property and he has 
not been able to cite any authority from any of the 
Dhammathats for that view. He has evidently over- 
looked the main principle of Burmese Buddhist law 
that while marriage subsists neither husband nor 
wife is entitled to alienate or claim separate possession 
of any of the property of the marriage. 

That decision has been followed by an inevitable 
result namely that though the marriage subsists, the 
interests of either husband or wife are attachable 
in execution of adecree against one of them. Such 
an attachment was countenanced in Ma Thaing v- 
Maung Tha Gywe (5). In that case the learned 
Judicial Commissioner of Upper Burma held that, 
when a decree is passed against a wife alone, 

(4) (1893-00) P.J. 403 atp, 404. (5) U.B.R. (1902-05) II Execution 1. 
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attachment by actual seizure of joint property to the 
extent of the wife’s interest is lawful. These two 
decisions have been followed in both Provinces ever 
Since. Their correctness has now been doubted and 
hence this Full Bench reference. 

A marriage among Burman Buddhists is a purely 
civil and consensual contract. As in ordinary con- 
tracts, it gives rise to rights and obligations. There 
is no religious element in it, though a Burman 
Buddhist’s life is more or less influenced by his 
religion, The husband and wife have to work for 
their common weal, and they are partners in life. 
In common parlance they are‘‘sharers of both good 
and bad.” The Dhammathats mentioned in sections 
208 to 214 of Kiawiun Mingyi’s Digest enumerate the 
duties of the husband and wife towards each other. 
Among these duties we find that the husband must 
strive to acquire wealth and entrust it to the keeping 
of his wife, and that the wife must save the same. 
Owing to the influence of Buddhism the wife attains 
a position of equality with her husband and acquires. 
an interest in the property of the marriage. The 
extent of that interest depends upon the nature 
of the property. That property remains joint so. 
long as marriage subsists. As both are interested - 
in that property, both will endeavour to protect it 
from waste and to effect an increase if possible. In 
other words, considerations obtaining in ordinary 
partnership business will apply to a Buddhist couple. 
If either of them can dispose of his or her share 
without the consent of the other, it will, no doubt, 
undermine the foundation upon which joint property 
system of a Buddhist couple has grown up. 

For these reasons 1 am of opinion that the case 
law laid down in Ma Thuv. Ma Bu (3), should 

(3) (1872-1892) S.J. 578 at p. 581. 
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not have been departed from. One may feel inclined 
to say that. if we were to adhere to that law, no 
Buddhist would be able to carry on any business. 
Ido not foresee any such difficulty. Buddhist law 
is to be applied only when questions regarding 
succession, inheritance, marriage or caste, or any 
other religious usage or institution have to be decided 
between parties who are Buddhists. A person deal- 
ing with a Buddhist has the ordinary law of contract 
to fall back upon. It has been rightly held from 
time to time that to all intents and purposes Burmese 
husbands and wives may be regarded as partners. 
A partner can bind his partner, and every partner is 
liable for all debts and obligations incurred while he is 
a partner in the usual course of business by or on 
behalf of the partnership. This view is not without 
support by the Manugye Dhammathat. In section 
30 of Book III, we find this passage (page 84) :— 

“The case in which the wife, though not aware 
of the husband’s debt, shall pay, is this; if it has 
been incurred for the benefit of both parties, witha 
view of making profits;”’ 

In this extract the words “for the benefit of 
both parties, with a view of making profit ;” are 
very significant. Of course, debts incurred otherwise 
are excluded. The Manugye Dhammathat refers to 
such debts as debts incurred for lustful acts and in 
gambling. Accordingly contracts, where consent, 
either express or implied, was proved, have been 
held binding on either the husband or wife 

In R.M. M.S. Soobramonian Chetty v.Ma Hnin 
Ye (6), this principle has been adopted and laid 
down thus :— 

“Where a Buddhist husband and wife begin by 
acting jointly with respect to the property owned 
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jointly by both it is a question of fact as to whether 
the wife or the husband was a consenting party 
when dealing singly with the same property there- 
after. In cases where they are still living together 
the presumption would be that one was acting as 
agent for the other. The presumption is that the 
wife consents to the acts of her husband as long 
as the marriage continues, but this presumption may 


| be rebutted.” 


To my mind this law is quite correct. Sometimes 
difficulty arose where a plaintiff omitted to implead 
one of a Buddhist couple asa party to the suit. In 
Ma Nyun v. Miss E. E. Teixeria and others (7), it 
was held that in a suit where the plaintiff failed to 
join the wife as a party the decree was inoperative as 
against the wife’s interests in the mortgage property 
even where the mortgage was made by the husband 
with the wife’s own knowledge and consent. This 
decision considered strictly from the point of view 
of procedure may appear to be correct. It was a 
mortgage suit and the procedure to be followed in 
such suits is laid down in Order 34 of the Code 
of Civil Procedure. Rule 1 which isa new rule lays 
down that subject to the provisions of this Code, 
all persons having an interest either in the mortgage- 
security or in the right of redemption shall be joined 
as parties to any suit relating to the mortgage, 
Ordinarily the consequence of not joining a necessary 
party is thatthe decree cannot affect his rights. But 
that consequence, in my opinion, should not arise 
in the case where a Burmese Buddhist couple is 


concerned. The learned Judges who decided the 


case have overlooked the peculiar relation in which 

a Buddhist husband and his wife stand to each 

other. I have already pointed out that they stand. 
(7) 10 L. B, R. 36, 
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in the relationship of partners. The main considera- 
tion is whether the party not joined has not been 
represented by the party sued as manager of the 
partnership. By way of analogy I may point out 
that in the case of Ganpat Lal v. Bindbasini Prasad 
Narayan Singh and others, [(1919-20) 47 Indian 
Appeals, page 91] their Lordships of the Privy Council 
laid down the principle that in a mortgage suit against 
the manager of a joint Hindu family all the other 
members of the family are represented by the mana- 
ger. So with all respect to the learned Judges who 
decided the case of Ma Nyun v. Miss E. E. Teixeria 
and others |7), I dissent from their view that failure to 
join the wife as a party to the suit renders a 
mortgage decree inoperative against the wife’s share. 
So in my view in cases where such non-joinder occurs 
it will lie heavily on the party alleging that the decree 
has been obtained against the husband in his own 
personal capacity and not as manager of the family 
property to substantiate it because the presumption 
will ordinarily be to the contrary. No doubt it 
will be safer to add the wife as a party to the suit. 

My conclusion therefore is that so long as a debt 
is incurred for the benefit of both the husband and 
wife, their joint property is liable for the discharge 
of that debt. Consequently I dissent also from the 
view taken by the learned Judges who decided the 
case of C.T.P.V. Chetty Firm and others v. Maung Tha 
Hlaing and others, (I.L.R. 3 Rangoon 322), That case 
deals with property inherited by a Burman Buddhist 
eindaunggyi husband. It was held that the wife 
acquired a vested interest from the date of inherit- 
ance and that such interest was not liable for any part 
of the debts incurred by the deceased husband alone. 
' Here also the learned Judges failed to consider 
(7) 10 L.B.R. 36. 
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the relationship in which the husband and wife 
stood to one another. As already pointed out above 
except in the case of debts incurred by the 
husband for immoral purposes the wife should be 
held liable for the debts incurred by him for 
joint benefit, 

The questions referred to us mention jointly 
acquired lettetpwa and payin. I may point out that 
lettetpwa property is of two kinds—ordinary lettctpwa 
property and huapazon property. Property acquired 
by mutual skill and industry of the couple is hnafpazon 
property ; while other properties acquired during the 
marriage are ordinary le/fetpwa property. In the case 
of hnapazon property, the husband and wife are entitled 
to half and half. In the case of lelfetpwa property 3 
other than inapagon, the shares are fixed in the ratio 
of two to one, where the principle of missaya and 
nisita applies. Nissaya is the supporter and wisifa, 
is the dependant. Property inherited during marriage 
is lettetbwa property and not hnapazon property 
while property inherited before marriage is payin. 

In the case of payin, a distinction is made between 
a couple who have been married before and a couple 
who have not been married before. Those who have 
been married before are known as eindaunggyis. In — 
the case of payin property of emdaunggyis, it has 
been held in the Upper Burma case of Tin Baw v. 
Nga Kan (8), that a Buddhist wife, who is an 
eindaunggyi, may alienate her payia property in any 
way she likes without consulting her husband, provided 
she does not give it to a paramour. I agree with 
my learned brother Heald that this decision does not 
appear to be in accordance with the Burmese Buddhist 
law. There is only a solitary Dhammathat, namely, 
Panam, amongst the 36 Dhammathats to support that 
a (8) Civil Second Appeal 343 of 1909, J.C.U.B. 
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decision. That Dhammaihat is No. 26 in the list of 
the $6 Diammathats arranged in chronological order. 
It was compiled about 30 years after the Manugye, 
On the other hand,. we have an older Jhammathat, 
namely, Jfanussika, compiled earlier than Manugye, 
laying down a contrary law. It says ‘The wife shall 
not alienate even her own property without her 
husband’s knowledge.”’ 

It may be pointed out that, in the case under 
appeal, all the properties except one are ordinary 
lettetpwa property and not hnapazomproperty. Maung 
Po Kaing carried cn business alone, and his young 
wife, Ma Paing, admittedly took no part in that 
business. The properties were acquired with the 
profits of that business. In questions Nos. 2 and 3, 
the properties have been described as jointly acquired 
letietbwa, which is hnapazon. It would have been 
more correct to describe those properties as ordinary 
lettetbwa, or joint property. Asjointproperty includes 
jointly acquired Anapazom, the misdescription would 
noi affect the answers to be given. Although Burmese 
Buddhist law cannot deny its Indian origin, yet no 
parallel can be drawn between it and the Hindu law. 
The position of a Hindu wife is entirely different. 
Also, no similarity exists between a Hindu joint 
family and a Burmese family. Even in the case of 
the Hindu joint family, it is only in Bombay and 
Madras that an alienation by one member is held 
valid to the extent of the alienor’s own interest. That 
rule is not followed in Bengal and the Punjab in 
cases governed by the Mitakshara law. 

In view of the opinions expressed by me above, 
my answer to questions Nos. 1 and 2 is in the 
negative. 

As regards question No. 3, my answer is that a 
decree against a Burmese Buddhist husband can be 
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executed against his payin property as well as the 


Ma Paine joint property of the marriage to the extent of the 
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whole of such property, provided the decree was 
obtained against him as manager of the family estate. 


RUTLEDGE, C.J.—The very exhaustive order of 
reference clearly shows that the case law upon the 
questions before us is conflicting and unsatisfactory. 
This unsatisfactory position seems to have arisen by 
the Courts too often overlooking the outstanding fact 
that a Burmese married couple constituted a partner- 
ship firm, and in not always remembering that the 
transaction before them was governed by the law of 
contracts and not by Burmese Buddhist law. As my 
learned brother Maung Ba has pointed out the 
partnership character of Burmese coverture has been 
clearly recognised in the Manukye Dhammathat, Book 
III, section 30. And this character has been recognised: 
in a long line of judicial decisions from the early 
days of British administration. The legal relation 
created on marriage is in my opinion a partnership 
at will and liable to dissolution by divorce or death. 
The partnership assets consist of property brought 
by either party to the marriage (payin) and property 
acquired during coverture (ordinary lettetpwa and 
hnapazon). The partnership assets are liable in 
respect of all partnership debts and either partner 
can bind his co-partner in respect of any contract 
or agreement necessary for or usually donein connection 
with suchapartnership. These principlesare embodied. 
in sections 249 and 251 of the Indian Contract Act 
and seem to me to apply to a Burmese married. 
couple. I deprecate the use of the word quasi-partner- 
ship to denote the legal relationship. All the rules” 
laid down in section 253 of the Indian Contract Act 
may not apply to the status of a Burmese married 
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couple, butthis does not render them half partners 
any more than when certain of these rules are excluded 
by the terms of a partnership deed. 

Difficulties have arisen with regard to the name 
of the firm. And it has been held by a Full Bench 
of the late Chief Court in Ma Nyun v. Teixeria (1), 
that where a Burmese husband with his wife’s consent 
mortgages the joint or partnership property failure to 
join the wife in the proceedings renders the mortgage 
decree inoperative against the wife’s share. If the 
husband was sued either as the firm name or as agent 
of the firm, in my opinion the decision is erroneous, 
In none of the judgments is there any indication that 
the partnership character of the Burmese couple in 
the case was present in the minds of the Court. 

The latter remark applies to the Full Bench decision 
of three Judges in C.T.P.V. Chetty Firm v. Maung 
Tha Hiaing (2). So far as I can see no enquiry in 
any of the judgments was made as to whether the 
debts had been incurred by the deceased husband in 
connection with the partnership or during the partner- 
ship nor is the relation of partnership referred to in 
any of the judgments. The matters were no doubt 
complicated in that case by the fact that there were 
two widows of equal status. So far as the decision 
purports to lay down that a husband cannot bind 
his wife in contract with regard to partnership property 
without her knowledge and consent I consider that 
the decision is erroneous. When either the husband 
or wife carry on business for the common good in 
their own name and incur debts the Court in the 
first instance should presume that that name is the 
firm name and that a decree obtained operates upon 
all the firm assets. 


(1) 10 L.B.R. 36, (2) I.L.R. 3 Rangoon 322, 
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I agree with my brother Maung Ba that the ans wers 
to the first and second questions of the reference 
bein the negative and to the third question in the 
affirmative So long as the debt was incurred in the 
usual course of business by or on behalf of the firm 
consisting of husband and wife. 


Cuari, J.—The questions referred to the Full 
Bench are set out in the judgment of my brother 
Maung Ba, J. 

I have had the advantage of reading his judgment, 
and though [ concur in the answers given by him 
I have arrived at the same conclusion by a some- 
what different line of reasoning. I have therefore 
given my views in a separate judgment. I was led 
to do this because of the implication in my learned 
brother’s judgment that a creditor who has made a 
strictly personal loan to the husband or wife and a 
decree-holder who has obtained a decree against 
the husband or wife personally and individually, 
are left without any remedy against the interest of 
the debtor in the property of the couple, I have 
no doubt that the Dhammathat writers never 
contemplated a division of the joint property except 
on death or divorce nor the alienation, voluntary or 
involuntary of the interest of one of the couple in 
such property. At the same time it must not be 
forgotten that, though the old time Judges were 
administering a primitive system of law, it was from 
the creditor’s point of view, a very efficient system 
which rendered it unnecessary for those Judges to 
trouble themselves with the equitable considerations 
with which we are confronted. Ina system which 
allows a creditor to enslave the debtor, and make 
the debtor work out his debts, it is scarcely necessary 
to make special provisions for the protection of the 
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creditor, since one may rest assured that the debtor, 
with the prospect of a long spell of slavery before 
him, is not likely to secrete his property or evade 
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necessary for present day tribunals, administering 
selected portions of an old time law, to confine the 
applicability of the principles of that law to narrow 
limits in order to avoid obvious injustice. For this 
reason the disability of a Burman Buddhist couple 
to enforce partition of joint property, except on 
death or divorce, must be held to be a personal 
disability, which does not affect the remedy of an 
execution creditor to pursue their interest in the 
joint property. I may also add that I concur in the 
answers proposed with a good deal of hestitation, 
since their effect will be to unsettle a long series of 
decisions. This consideration, which, in ordinary 
circumstances, would have led me, in spite of my 
own opinions, to conform to those decisions, is not 
of much force now as the codification of Burmese 
Buddhist law has already been taken in hand. 

For the purpose of answering the questions 
referred, it becomes necessary to consider the nautre 
and extent of the interest of a Burmese Buddhist 
husband and wife in the various kinds of property 
known as “payin” or “lettetbwa” and from such a 
consideration to ascertain whether he or she has an 
attachable interest in such property. It may be 
taken for granted that 1o the extent of the power of 
either of the couple to alienate his or her interest 
in the property wholly or partly that interest is also 
attachable, though the converse is not always true, 
‘as an unalienable interest may still be attachable. 

The property of a Burmese Buddhist couple may 
‘be broadly divided into two classes: ‘‘payin” or 
property brought by the husband or the wife to 
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1927 the marriage, and “ /ettetpwa”’ property acquired after 


MA PA Part marriage, which is of two kinds :— 


Mause (2) property acquired during marriage by. the 
seep joint exertions of the couple, and 

peal, _ (b) property acquired during. marriage by 

CHARL, J» - inheritance or the special exertions of one: 


of the couple. © 
I shall first consider what, according to tinge rulings, 
is the nature and extent of the interest of a Burmese’ 
Buddhist couple in lettetpwa and payin. property; and" 
thealienability and attachability of that interest. 
AT) Jointly acquired lettetpwa.— 

(a2) Each is entitled to a vested interest in a 
half share in the property. and to joint 
possession of the property; ordinarily 
the husband as the active manager of 
the family business and property will. 
be allowed to be in possession of the 
property on his own behalf and in trust. 
for his wife—Maung Ko v. Ma Me (\).. 

(b) Power of alienation.—Each is entitled to 
alienate his or her interest in the pro- 
perty—Ma ShweU v. Ma Kyu—Full 
Bench (2). . 

(c) Attachability.—The interest of the husband. 
or the wife can be attached ‘and sold: 
in execution of a decree obtained against 
him or her alone—Ma Thaung v. Tha 
Gywe (3) and Maung Hinon v. Maung: 
Meik (4). 

Authorities are unnecessary for this proposition.. 
If the husband or wife can alienate his or her share 
in the property, it must necessarily be liable to 
attachment and sale in execution. 


(1) S.J. 19. (3), U. BR. (1902-03) If Execution 1. 
4Q¥ 3 L.B.R.66. ~ (4) U.B.R. (1904406) II Divorce 4.. 
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(I1) Lettetpwa property inherited by (or acquired 1927 


by the sole exertion of), one of the couple during Ma Paine 


. Vv, 
marriage— Macks 
j j SHWE HPAw 
(a) The couple take a vested interest in the SHWS han 


‘ property—the inberitor, (or acquirer), oT#ers. 
to the extent of two-thirds, the other  cwarr, J. 
party to the extent of one-third— 
C.T.P.V. Chetty Firm v. Maung Tha 
Hlaing (5): Though the terms of the 
reference in the above case confines the 
question referred to the case of property 
inherited by the husband, the principle 
of missiya and nissita on which the 
decision is ‘based, makes the ruling 
applicable to the other kinds of pro- 
perty also. 

(b) Power of alienation—It is clear that the 
inheritor or acquirer can alienate his 
or her interest, (i.e., two-thirds), in the 
property—Po Sein v. Ma Pwa (6). In 
this case the alienor was the husband 
but the wife would have the same 
power of alienation over the property, 
since, in my opinion, the texts which 
curtail her powers, on the ground of 
the lordship of the husband over the 
wife, are moral precepts and not legal 
prohibitions. The effect of the Full 
Bench ruling which holds that the 
other party also has a vested interest in 
the property, would seem to be to put 
that party, as regards powers of aliena- 
tion, in the same category as the 
inheritor or acquirer. 


(5) 3 Ran. 122, - (6) P.J. 403, 
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In Ma Pyu U v. Po Kyun (7), where the aliena- 


tion by the husband of the whole of the 
property inherited by his wife after 
marriage was set aside, the contention 
whether the husband had in his own 
right any transferable interest was not 
raised (see the judgment of Moore, J,). 


In Maung Lo v. Maung Pyaung (8), where 


the wife’s interest in property inherited 
by the husband after marriage was 
held attachable, there is a dictum 
that such interest is not alienable by 
her. The case of Ma Shwe U v. Ma 
Kyu (2), is given as_ the authority, 
but in that case no such proposition 
was laid down. The learned Judge had 
in mind probably some case based on 
the obsolete conception of the lordship 
of the husband over the wife. 


Attachability.—It is obvious that the share of 


the husband or wife in property in- 
herited during marriage by him or her 
is attachable in execution of a decree 
obtained against him or her, since the 
share of the party who did not inherit 
the property is attachable—Maung Lo 
v. Maung Pvaung. This is possibly also 
the necessary inference from the Full 
Bench ruling of C.T.P.V. Chetty Firm 
v. Maung Tha Hlaing which held that 
such an interest is a vested interest. 


(III) Payin Property.—The.law cannot even now 
be considered as settled as regards this kind of 
property. The simple and equitable rule that payin 





(2) 3 L.B.R. 66, (7) Civil First Appeal 85 of 1906, C.C.L.B. 
{8) Special Civil Second Appeal 264 of 1909, C.C.L.B, 
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property remains the separate property of the party 
who brought it to the marriage, though the profits 
are lettetpbwa and is, on divorce by mutual consent, 
taken away by that party [Mi Dwe v. Maung Tu (9)] 
has given place to a more complex rule based on 
distinctions the significance of which is a matter of 
conjecture. The ruling of Sir George Shaw in Mi 
Myin v. Nga Twe (10), later followed in Lower Burma 
in Ma Ngwe Hnit v. Maung Po Hnin (11), has un- 
doubtedly made the law more difficult of application. 

(e) Nature and extent of interest in property.— 

1) If both the husband and wife are eindaung- 
gyis, each has an absolute vested 
interest in the “payin” brought by 
him or her to the marriage. 

(2) If both or either are or is notan eindaung- 
gyi, then the party who brought the 
property to the marriage has control 

- over the whole with an absolute vested 
interest in two-thirds, while the other 
party has a contingent interest in one- 
third. The reason for classing this 
interest as a contingent one will appear 
later. 

(b) Power of alienation,—Either of the couple 
can alienate the whole of his or her payin withcut 
reference to the other. This is the law as laid down in 
Mi San Shwe v. Vulliappa Chetty (12). 

Sir H. Thirkell White in his judgment bases the 
rule on the Dkammathat texts collected in section 254 of 
the Digest, whereas the rule that the wife takes one- 
third of the husband’s payin on divorce by mutual 
consent is based on the Manukye alone. Sir George 
Shaw in Mi Myin’s case points out that the texts in 


(9) S.J. 14. (11) 11 L.B.R. 52, 
(10) U.B.R. (1904-06) IL 19. (12) 10 B.L.R. 49, 
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the various Dhammathats are not clear, whereas the 
passage in Manukye is, and also that the former 
are not really inconsistent with the latter. The 
significant part of his judgment is his admission that 
the right of a wife to take a third of the husband’s 
payin on divorce by mutual consent does not 
necessary control his power of alienation. His 
exact words are :—“‘Mi San Shwe’s case was not one 
of divorce. . The question was as to the right of a 
husband to dispose of his payin during the subsistence 
of the marriage. It was held that it was not.shown 
that a husband has no power to alienate his payin 
That question is not affected by the rule of law 
which prescribes how payin igs to be dealt with 
(when it still exists) at partition on divorce.” This 
shows that the interest of the wife, at partition on 
divorce, in the husband’s fayin is contingent on its 
existence as family property at divorce. The result 
is that when the husband has alienated his payin 
the wife loses her share in the specific property, 
hough possibly in the final partition and taking of 
accounts, due allowance will be made for her interest 
in the payin alienated by her husband. 


I have thus far, in dealing with the powers of 
alienation of the husband and wife and the existence 
of an atiachable interest, dealt only with the alienation 
by either, of his or her interest in his or her own | 
right, and the attachability of the individual interest 
of the husband or wife in execution of a decree 
obtained against. him or her. How far one of the 
two can alienate the whole property including the 
interest of the other and how far a decree obtained 
against one only can be executed against the whole 
property are questions the answers to which are not 
based exclusively on the principles of Burmese 
Buddhist law. I shall deal with these questions 
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when dealing with the relationship between a nae 
Buddhist couple as partners. 

The effect of the case law seems to me to be 
that either party to a marriage can alienate his or 
her interest in all -kinds of property during the 
subsistence of the marriage. It is undoubtedly. 
correct that neither the husband nor the. wife can 
under Buddhist law claim partition ..or separate 
possession of their property while the marriage 
subsists. 

I shall now consider whether the rulings othich 
recognise such a power of aliénation are consistent 
with the fundamental conceptions of Buddhist law 
or the basic conceptions of the idea of partnership 
property which is what the joint property of the 
husband and wife actually is. One cannot expect 
from the Dhammathat writers, in the then State of 
legal knowledge, clear enunciations of legal principles 
particularly as they were borrowing their legal ideas 
from an alien and archaic system of law and trying 
to adapt the principles of that system to their own 
social conditions. This much, however, is clear : that 
the Dhammathat writers did not consider the owner- 
ship of property by the husband and wife as anything 
peculiar or as something different from other forms 
of joint-ownership. Thus in the passage of Manu- 
kye, Book VI, section 43, cited in Ma Thu v. Ma 
Bu (13), the joint-ownership of property by husband 
and wife is put in the same category as other forms of 
joint-ownership and the broad principle is laid down 
that one of two joint-owners cannot alienate joint 
preperty without the consent of the other joint-owner. 
In the other passage, Book VIII, section 3, the 
lordship of the husband over the wife is made the 
ground for upholding the husband’s alienation of 

(13) S.J. 578. 
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joint property, except when it is made for immoral 
purposes. I may here remark that the texts dealing 
with the lordship of the husband over the wife, many 
of which are collected in section Z51 of the Kin- 
wun Mingyi’s Digest are, as a glance through them 
shows, merely an echo of the rules of archaic Hindu 
law in which the wife occupied the position of a . 
chattel or slave. Considering the position of Burmese 
women at present and what it must have been in 
historic times and considering, moreover, that the 
equality of the sexes, as regards personal relation- 
ship and proprietary rights, runs like a thread through: 
the Dhammathais, and is made the foundation of legal 
rules, it is inconceivable that even at the time when 
the earliest Dhammathats were composed the condition 
of Burmese society was such as to justify the use of the 


archaic conception of the servility of the wife, as a 


reason for creating special powers in favour of the. 
husband. The Burmese text-writers in referring to 
the husband as the lord of the wife, probably meant 
nothing more than that the husband was the dominant 
partner and the active manager of the family affairs 
whose acts bound the wife. The passage in question 
(Book VIII, section 3 of the Manukye) shows that the 
writer had some such idea, because the wife is merely 
debarred from challenging the alienation on the 
ground that she did not know of it, ie., that she was 
not consulted in the matter. There are texts (e.g., 
Manukye, Book VIII, section 3) which seem to 
countenance, or atall events contemplate the alienation 
by the husband of his share in specific property and 
there are texts which show that in inerited lettetpwa 
and in payin, the inheritor and owner of the payin 
have greater powers of control. It is, however, note- 
worthy, that there are few direct texts bearing on the 
husband’s or wife’s power of alienating his or her share 
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in the various kinds of property during the subsistence 
of the marriage and the Courts, in the decided cases, 
base their conclusions on texts relating to powers of 
control over property or to stray references about 
certain property being separate property (an ambiguous 
word) and on the assumption that the power of aliena- 
tion of the husband or wife is co-extensive with the 
interest he or she takes on a partition by mutual 
divorce. This latter is, in my opinion, an entirely 
fallacious assumption because it fails to take into 
account other fundamental conceptions of Burmese 
Buddhist law. To illustrate, itis in all the Dhamma. 
thats clearly implied that the husband and wife are 
jointly liable for the debts contracted during marriage 
and it is expressly provided that at the time of partition 
each is to be made liable for half the debts. An 
unrestricted power of alienation of even the alienor’s 
own share in property is incompatible with this joint 
liability and it is hardly likely that the Dhammathat 
writers would have countenanced such an easy way of 
avoiding the payment of just debts and throwing the 
whole of the burden on the unalienated portion of the 
property. 

In my opinion the rulings which lay down that the 
husband or wife has an unrestricted right of alienation 
over property, hnapagon, inherited lettefpwa or payin, 
are unsound. The extent of such power will now be 
considered. 

It has been held in very many cases that the re- 
lationship between a Burmese Buddhist husband and 
wife resembles that of partners in a partnership. The 
husband and wife do not, it is true, enter into an actual 
partnership agreement but they do by the contractual 
act of marriage create for themselves a status which 
Carries with it the incidents of a partnership. These 
incidents, therefore, though not directly, are actually 
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the creation of a contractual act and in this respect the 
position of a Burmese husband and wife is different from 
that of a co-parcener who by birth takes an interest ina 
joint Hindu family trading firm. The laiter becomes a 
member of the firm by birth while the Burmese husband 
and wife by contract create a status for themselves 
and all the incidents of a partnership. In the case ofa 
Hindu joint family trading firm the Indian High Courts 
have applied the ordinary rules of partnership except 
where the rules of Hindu law make such principles in- 
applicable. Thus it has been held that the death of a 
member of a Hindu joint family trading firm does not 
dissolve the firm. We shall not therefore be far wrong 
in similarly applying the principles of partnership law 
to the relationship existing between the husband and 
wife and to their proprietary rights except in those cases 
where the rules of Burmese Buddhist law make those 
principles inapplicable. In applying these rules the 
following points will have to be borne in mind :— 

(a) Thenature of the partnership.—it will be noticed 
that the husband and wife are not only partners in the 
specific trade if any carrried on by them but they are 
partners in every single transaction whether such 
transaction was entered into by the husband or the wife. 
Each takes a share in the profits acquired by the other 
by virture of any such transaction and acquires also an 
interest in property thereby acquired by him or her. 
It is essential to bear this point in mind in considering 
how far the debts contracted by one of the two will bind 
the other. 

(b) The partnership property—In my opinion all 
the property of the couple whether /mapagon, lettetpwa 
or payin must necessarily be placed in the category of 
partnership property. Even in respect of payin pro- 
perty the Dhamiathats provide that the profits derived 
fromit should be considered lettetpwa so that the pasin 
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caunot be deemed to be absolutely at the disposal of 
that party who brought it to the marriage so as to 
enable him or her to alienate that property without the 
consent of the other. , 

Having shortly stated what in my view is the proper 
way to approach the subject, I shall now try to deduce 
the principles applicable in respect of the alienation 
of these properties and the consequences of suchaliena- 


tion. It is settled law that no partner can alienate. 


even his own interest in any individual partnership 
property. This follows from the liability of the whole 
of the partnership property for the partnership debts. 
Similarly, in the case of a Burmese Buddhist couple it 
is not open to either the husband or the wife to alienate 
his or her own interest in any particular property. To 
allow him or her to do so will be to throw the burden 
of the joint debts on to the party who has not disposed 
of his interest. Though a partner cannot dispose of 
his interest in any particular property he can dispose 
of his whole interest in the partnership. Similarly, 
I would hold that either of a Burmese Buddhist couple 
‘can dispose of the whole of his or her interest in the 
joint estate. Either of the partners particularly the 
managing partner can dispose of any particular property 
for the purpose of the partnership such as discharging 
a partnership liability. Such an alienation will be 
binding on the other if it was within the scope of the 
alienor’s authority and was done in the ordinary course 
of business. It will be noticed that except in one 
‘solitary Dhammathat of not very high authority the 
power of eitherof the couple in respect of his or her payin 
‘is found among the rules laid down for partition on 
divorce. That rule provides that each takes his or her 
payin in the case of eindaunggyis. A different rule 
would apply in the case of non-eindaunggyis. These 
tules, therefore, do not show that in the conception Of 
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the Burmese Buddhist writers the alienability by payin: 
property was in any way different from the alienability: 
of the other kinds of property during the subsistence 
of the marriage, i.e., during the continuance of the: 


‘partnership. 


Now I shall consider the consequences of such an 
alienation. Itis elementary law that a purchase of 4- 
property from one of many joint-owners takes that parti-- 
cular owner’s interest in the property and nothing more.. 
He can stand in the shoes of his alienor to thé extent 
of enforcing an immediate partition of the property. 
If the partnership existing between a Burmese Bud dhist. 
husband and wife be regarded as a partnership at will. 
then the alienation of his or her whole interest in the- 
joint estate will work as a dissolution and the alienee- 
will be entitled to file a suit for an administration 
of the estate and for the taking of accounts and a final! 
partition and delivery of the alienor’s share to him.. 
Thus in my opinion the alienee of the whole interest of’ 
a Burmese Buddhist husband or wife cannot file an ordi- 
nary partition suit but will have to file a suit analogous: 
to a suit for dissolution of partnership and winding up 
and will get his share only after all the joint debts. 
have been discharged after due administration of the 
estate. The purchaser of a specific property from one: 
of the couple will have to adopt the same procedure, and. 
may asa matter of equity get the property purchased! 
by him allotted to the share of his alienor. The real 
difficulty, however, lies in the fact that the. partnership: 
existing between a Burmese Buddhist husband and wife- 
is dissolved only by death ordivorce. It may therefore: 
be argued that this partnership is not in the nature of. 
partnership at will but in the nature of a partnership: 
for a fixed term or a partnership which could be dis-- 
solved only on the happening of acertain event. In. 
my opinion, however, these difficulties can be avoided. 
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iby holding, as I think it ought to be held, that the 
relationship between a Burmese Buddhist couple is 
analogous to a parntership at will though if either of 
the couple want to dissolve that partnership they 
could do so only by divorce. The reason is that unless 
‘a divorce takes place that incidents attaching to their 
status must necessarily continue and they must be 
deemed to continue as partners even if they do 
‘dissolve the partnership at any particular moment. 
When, however, the interest of one of the couple is 
alienated the alienor takes that interest free from such 
limitation and he can at once get that interest ascer- 
tained in suitable proceedings without waiting for 
divorce or the death of one of the parties. Thealienee 
of the interest of either the Burmese Buddhist hu: band 
or wife will take that interest as on date of the 
alienation. Any property acquired subsequently will 
not be claimable by him though he may well be bound 
by all debts contracted till the date of suit. The 
remarks I have given above will also indicate 
what can be attached. A person who has obtained 
a decree personally against only one of the couple 
can proceed against his or her share by following the 
procedure laid down in Order XXI, Rule 49, sub- 
rule 2 of the Code of Civil Procedure. He cannot 
attach any particular property even the “payin” property 
of his judgment-debtor. I have thus indicated ina 
general way how far the principles of partnership law 
are to be applied to the case before us. They are 
merely indications of how the law has to be applied 
and are obviously not exhaustive of the subject. 

I have.applied these principles as being necessarily 
applicable to the partnership and the alienation of the 
partnership property, but, even if there be any doubt in 
the matter these principles will have to be applied asa 
matter of equity. 
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I shall make a few remarks, though the point does 
not directly arise, as to the principles which will apply 
in the case of debts contracted by one of a Burman 
Buddhist couple. These principles are deducible 
from the principles of partnership law and from the 
rules of equity which have been applied to cases under’ 
Hindu law and are equally applicable to the cases 
under Burmese: Buddhist :aw :— 

(i) Primarily all debts, whether contracted by 
the husband or the wife will be deemed | 
to be joint debts, since each party repre- 
sents, and is capable of representing the 
partnership. If ‘the debts had been: 
contracted for the family business or for 
family purposes or for the benefit of the 
‘family, it will be binding on both. If it 
had been contracted for immoral or iliegal 
purpose or for purposes which are clearly 
not family purposes, it will be binding 
only on the person who contracted the 
debt and not on the other. 

(ii) The creditor will be entitled to rely on this. 
presumption, and it will be for the person. 
challenging the debt to show that the 
debt is not one which is binding on him 
or her. There is, however, a difference 
between the debts contracted by a party 
who is the active manager of the business 
and the debts contracted by a party who 
is only a dormant partner. In the former 
case, the presumption that the debt was 
contracted for the purposes of the partner- 
ship or the family is very strong andthe 
‘lender will be entitled to assume that the 
loan is contracted for such a purpose, and 
there is no obligation on him to see to the 
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application of the money, but the person 
challenging the debt will have not only to 
show that money’ representing the debt 
was borrowed for purposes not binding 
on the partnership or the family, but that 
the lender had actual knowledge that the 
debt was contracted for, and applied to, 
purposes not so binding. -In the case, 
however, of adebt contracted by one who 
is not the active manager of the business, 
though there isa: primary presumption 
that the debt isa joint debt, it will be open 
to the party challenging it to prove that 
it was not, as a matter of fact, applied 
for purposes binding on the partnership 
or the family. The moment it is. 
shown that it was not so applied it 
cannot bind the party challenging it, 
The lender cannot assume that it was 
borrowed for the purpose of the partner- 
ship or the family and on actual proof 
that the debt was not for such purposes 
the party who did not contract the 
debt will be free from liability irrespec- 


tive of the knowledge of the lender: 


and irrespective of the fact that the 
lender bond fide believed that he was 
advancing the money for purposes bind-: 
ing on the family. This is the result 
of the authority of the manager and his 
power to bind by his act the partner-: 
ship. It is common knowledge, how-. 
ever, that, in the majority of cases, both 
the husband and wife are joint mana+ 
gers of the family business and the 
family affair. In such cases. the debts. 
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contracted by either would be judged _ 
by the principles applicable as if he or 
she were the sole manager. 

I shall now deal with the question how far a 
decree obtained against the husband or the wife is 
binding on the other. It has been held in many 
cases by the late Chief Court of Lower Burma, two of 
which only I shall mention, viz., Ma Sein v. Muthuka- 
ruppan (14), and Ma Nyun v. Teixeria (15), that 
even in cases where the debt in respect of which a 
decree has been obtained may be binding on both 
the husband and wife the decree itself will not be 
so binding unless the person whose interest it is 
Sought to bind has been made a party to the suit. 
These cases do not depend upon any peculiarity of 
Burmese Buddhist law but are based on the principle 
that no persen can be bound by a decree unless he 
has been a party to the suit and to the adjudication 
which resulted. in the decree. This of course is a 
perfectly sound legal principle and these rulings in my 
opinion are wrong only because they fail to consider 
that there may be cases where a person has been 
in effect a party to the suit, and properly and 
efficiently represented therein, though his name was 
not on the record as a party. Sir Daniel Twomey 
in his judgment in Ma Sein's case did realise that 
a decree may be binding on the wife though she 
was not a party to the suit in the literal sense, but he 
erred in thinking that she could be deemed to have 
been a party only if her husband had been sued in the 
capacity of representative of his wife and in his own 
personal capacity whereas what had to be seen was 
whether the husband though sued in his own name 
was intended to be sted as representing the partner- 
ship of which he and his wife were the partners. In 
«44 7 LBS. SOS) 1OLBR36, 
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this matter, at all events, we can, as a Court of 
equity, adapt and apply the principles of Partner- 
ship Law to the partnership formed by the husband 
and wife as their Lordships of the Privy Council 
did in a Hindu law case: Deendayal Lal v. Jugdeep 
Narayan (16). To ascertain whether a decree 
obtained against the husband alone is also binding on 
the wife’s share we have to apply the general principles 
of law and equity. In order that a decree obtained by 
the husband may be binding on the wife the husband 
at the time the debt was contracted or the liability 
incurred must have been an active manager of the 
family business and the family affairs, i.e, he must 
have been the accredited representative of the family 
partnership. The manager of the family who as an 
accredited representative of the family contracted 
debts, incurred liabilities or dealt with the property 
of the family as such representative, must in the 
suit also be held to have been such a representative 
so that the other partner or member of the family 
though not a party to the suit in her individual 
name was in effect a party having been effectively 
represented by the manager. [See the Privy Council 
decision of Sheo Shankar v. Jaddo Punwar (17).} 
Whether the partnership is or is not effectively 
represented in the suit through its representative 
depends on many considerations. For this result to 
' ensue, however, the proceedings must show that 
the husband was intended to be sued as the 
representative of the family partnership. If it is 
clear from the pleadings that he was intended to be 
sued solely in his personal capacity then no inference 
can be drawn that he represented the family or the 
partnership. The fact, however, that he is sued in 





(16) (1876) 3 Cal, 199, (17) (1913) 36 Al}. 383, 
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his owm name is no indication that he is not sued 
in his capacity as the manager of the partnership. 
The question is a matter of construction and of 
intention. The principle applicable is as follows, 
A decree passed against a husband who was. the 
manager of the partnership consisting of himself and 
his wife will be binding on the wife though she 
was not a party to’ the suit if the husband in fact 
represented the partnership and contracted the debt 
or incurred the liability within the scope of his 
authority and for the purposes of the partnership, 
and if it is inferable from the pleadings that though he 
is sued by name he is sued as such representative, 
In arriving at a conclusion on this point the character 
of the debt and intention of the parties will be 
material circumstances. In such cases there is also 
a distinction between a mortgage and simple money 
decree. Where a mortgage is executed by the. 
manager for necessary purposes and the mortgage 
as such is binding on the partnership the decree 
obtained on the mortgage against the manager though 
in the manager’s name will be deemed to have been 
obtained in respect of the whole interest affected 
by the mortgage, i.e, against him as representing 
the partnership. This is undoubtedly a rebuttable 
presumption but in the case of money decree no such 
presumption arises and the decree-holder will. have 
to establish the facts necessary to enable him to 
bind the wife’s share. It is hardly necessary to say 
that it is always open to the Burmese Buddhist wife 
who was not a party to the suit to show either in 
exccution proceedings or by separate suit that the 
debt in respect of which the decree was obtained 
was not binding on her or that her husband did 
not properly and effectively represent her and her 
interests in the suit, 
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The decree referred to in the first and second 
questions under reference is apparently a personal 
decree against the husband and the answers are 
based on that assumption. 

For the reasons given above my answers to the 
question referred are the same as that of my brother 
Maung Ba. 


HEALD, J.—I have had the advantage of reading the 
judgments of the Chief Justice and of the other 
Judges of this Bench, and the propositions which I 
deduce from them and which we all seem to accept 
are as follows :— 

(a) In respect of the property of the marriage 
whether that property be the fayin 
property of either party or Jettetpwa 
property of the marriage, a Burmese 
Buddhist husband and wife are partners 
and all the property of the marriage, 
whether payin or lettetpwa, is partnership 
property. 

(6) In Burmese Buddhist law the partnership 
between husband and wife is dissolved 
only by death or divorce, and neither 
partner is entitled to separate possession 
of any share of the partnership property 
or of the profits of the partnership until 
the partnership is dissolved by the death 
of one partner or by divorce. 

(c) Either husband or wife or both may repre- 
sent the partnership in dealing with 
third persons, 

(d2) There is a presumption that debts contracted 
by either partner bind the partnership 
and are recoverable out of the partnership 


property, 
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(e) There is a presumption that a suit brought 
against either of the partners is a suit 
against the partnership, and that in such 
a suit a partner who is not joined as a 
party to the suit is represented by the 
partner who is joined as a party. 

(f) A decree against either partner can ordina- 
rily be executed against any partnership 
property. 

These findings are I think a sufficient basis for 
the following answers the questions referred, so 
far as the present case is concerned :— 

(1) Where property which was payin property 
brought by a Burmese Buddhist husband to the 
marriage is during the subsistence of the marriage 
sold in execution of a decree against him for a 
debt incurred by him in a business carried on by 
him while he was living with the wife, no question 
of the separate interests or shares of husband and 
wife in such property ordinarily arises, because payin 
property is property of the marriage and the whole 
of the property of the marriage is ordinarily available 
for the satisfaction of debts incurred by either 
husband or wife. 

(2) Where the property is jointly-acquired lettelpwa 
property, no such question ordinarily arises for a 
similar reason. 

(3) A decree against a Burmese Buddhist husband 
(or wife) can ordinarily be executed against the 
property of the marriage, whether payin or lettetpwa, 
to the extent of so much of such property as is neces- 
sary to satisfy the decree. 

These answers are however neither direct nor 
complete answers to the questions referred. They are 


not direct answers because the first two questions 


contemplated a case where it was only the interest or 
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supposed interest of the husband in payin or lettetpwa 
property which had been sold in execution, and 
not the property as a whole. So far as this defect 
in the answers is concerned I think that it may 
be left to the Bench which will decide the appeal 
to apply to the facts of the particular case the 
general rules which we have laid down. Those 
general rules are not complete answers to the questions 
referred because it has been necessary to use the word 
“ordinarily” in allof them. Cases may possibly arise 
in which it may be held that the debt is not a partner- 
ship debt. Such cases will probably be few since it 
seems clear that under Burmese Buddhist law a 
husband and wife are partners in practically all the 
activities of their married life, but if they should arise 
they will, I think, fall outside the scope of the rules 
as I have stated them. Since the debt will not be 
a partnership debt it will not be recoverable out of 
the partnership property, but would ordinarily be 
recoverable out of the separate property of the partner 
who incurred it. But in my order of reference I 
suggested that the provisions of Burmese Buddhist law 
which contemplate the separate ownership of property 
by a husband or wife during the subsistence of the 
marriage refer to kinds of property which no longer 
exist. If that view is correct, then it would appear 
that there is now no provision in Burmese Buddhist 
law for the separate ownership of property by either 
husband or wife, and that all property held by them of 
by either of them is property of the marriage. It would 
seem to follow that there is no property out of which 
a debt due by the husband or wife personally and 
not as a partner can be satisfied during the subsistence 
of the marriage. My brother Chari meets that 
difficulty by suggesting that the provisions of Order 21, 
Rule 49, might be applied in such a case, but there are 
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obvious difficulties in applying those provisions to a 
partnership in which the profits are not partible until 
the dissolution of the partnership and in which the 
partnership can be dissolved only by death or divorce. 
It seems probable therefore that the difficulty will 
have to be met in some other way, possibly by the 
recognition of a right to separate ownership of property 
by husband or wife, and it is to be hoped that some 
solution will be found in the new Code of Burmese 
Buddhist Law which is now being prepared. 

So far as the present case is concerned I think that 
the answers which we have given to the questions 
referred will be sufficient for the decision of the appeal 


and that therefore it is unnecessary for us to consider 


what view should be taken in a case which falls 
outside the scope of those answers, or in a case where 
there’ is more than one wife. 

-I note that I agree that the valined of the Chief 


Court in the case of Ma Nyun v. Teixeria (1) and of 


this Court in the case of C.T.P.V. Chetty Firm v. Tha 
Hlaing (2), in so far as they express views which are 
not in accordance with the propositions which we have 
stated or the rules which we have laid down must be 
regarded as being overruled by the decision of this 
Bench. | | 


' DoyLe, J.—I agree with the views of the other 
members of the curia as summed up by my brother 
Heald. I cannot go so far in analogy as my brother 
Chari. Burmese custom has invested the relationship of 
husband and wife in respect of their joint property with 
the principal incidents of a partnership but that partner- 
ship is not complete in the sense of section 239, Contract 


‘Act.. The agreement from which a marriage results is 


not primarily « concerned with property ; marriage 
(1) 10 L.B.R, 36, (2) 3 Ran. 322, 
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imposes on the husband and wife liabilities established 
by custom in regard to their property out of which 
they cannot contract themSelves by agreement at the 
time of their marriage. The introduction of the 
remedy prescribed by Order 21, Rule 49, would bea 
negation of the principle on which our general conclu- 
sions are based that joint property is indivisible during 
marriage, its application would be difficult and would 
frequently involve the party whose share was not sold 
in great hardship and unnecessary litigation ; it would 
probably allow a spendthrift husband by a bogus 
alienation of a small part of his payin to realise his 
share of the joint property; finally it would act 
inequitably by lowering the value of the share of the 
partner whose shave was not sold up. 
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ACCOUNTS, SUIT FOR, WHETHER SUIT FOR PRODUCE OF LAND IS 

Act J oF 1877 : See SPECIFIC RELIEF Act. 

Act IX oF 1887 : See PROVINCIAL SMALL Causes CouRT. 

AcT XIII oF 1898 ; See Burma Laws Act. 

Act V 1908 : See CiviL PROCEDURE CODE. 

Act III oF 1909 ; See PRESIDENCY-ToWns INSOLVENCY ACT. 
BREACH OF AN OBLIGATION NECESSARY FOR A ANDATORY INJUNCTION 


Buppuist Law—Disbosalof property by a document in forin as of gift, 
whethir andwhen void as lieing testumentary in n iture—Deferring 
the vesting of the property till the death of settlor, Whereadocu- 
ment by which property was disposed of under the guise of ad ed 
of gift or trust was in reality an attemptto dispose of the owner’s 
property after death in order tu. defeat the operation of the ordinary 
laws of inheritance, held, that the document being a will is void if 
executed by a person subject to the Budchist law. Ma Thin 
Myaing v. Ma Gji, 1 Ran. 351—followed. 


Maunc Tou Ka AND ONE v. U THUNANDA AND ONE waa 


BUDDHIST LAW—INHERITANCE—Child of divorced parents—Child 
living with mat ernal grandmother—Separuateliving not sufficient to 
exclude—Muintenance of filial relationship. The parents of the 
plaintiff seperated without effecting aformal divorce. Later the 
mother remar‘ied but the father did not rearry. The plaintiff 
did not live with either parent after the divorce but livedwith her 
maternal grandmother, who was a cousin of her paternal grand- 
mother. She used t» visit her father occasionally and expressed 
her willingness to live with her father, if her grandmother agreed. 
Her father used to give her small money presents. Held, that 
separate living would not be sufficient in itself to exclude the 
plaintiff from her father’sinheritance. Held. further. that shenot 
having gone away with her mother into her new family, and 
having visited her father and there being no proof of rvpture of 
relationship, either by partition of property or filial neglect, the 
plaintiff was not excluded from inheritancetoher father. Ba Kyu 
v. Zan Pyu, P.J. 299 ; Ma Pony. Maung Po Chon, U.B.R, (1897-01) 
II, 116: Ma Sein Nyo v. Ma Kywe, U.B R. (1892-96) II, 179; Ma 
Shwe Ge v. Nga Lon. S.J 296; Ma Yiv. Ma Gale, 6 L.B.R. 167 ; 
MiSan Mra Riv. Mi Than Da U,1L.B.R. 161 ; Mi Thaik vy. Ma 
Tu, $.1. 184—referréd to. Maung Dwev. Khoo Haung Shein, 3 
Ran. 29; Maung Sein Thwe v. Ma Shwe Yi, 10 L.B.R. 397— 
followed, U Than Gywe, Conflict of Laws. Part II—referred to. 


Ma Tin U v. MA MA THAN AND TWO "bee ee 


BurMa Laws AcT (XHI oF 1898), SECTION 13—Mived marriages 
between Chincse Buddhist and Burmese Buddhist —The lex loci 
contractus is the Burmese Buddhist Law—Chinese Customary 
Law how for recognized. Held, that the Burmese Buddhist Law 
regarding marri: ge is primé facie applica’ leto Chinese Buddlists 
contracting marriage in Burma as the lex Ieci contracitus. Held, 
that to escape from the applicatinn of Burmese Buddhist Law 
regarding marriage, a Chinese buddhist must prove that he is 
Subject to a custom having the force of law in Burma and that that 
custom is opposed t» the provisions of Burmese Buddhist Law 
applicable to the case. Held, further, that in case the matter 
in issue is the marriage of the Buddhist Chinese with a Burmcse 
Buddhist woman he mrst if he desires the customary law to apply, 
show that the application cf the custom having the force of law 
will not work injustice to the Burmese woman. Benjamin v 
Benjamin, 50 Bom, 369; Chetti v. Chetti, L.R. [1909] P.D. 67; 
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IN RE MA YIN MYA AND ONE v. TAN YAUK PU AND TWO 


Lal 
‘CHILD OF DIVORCED PARENTS WHEN ENTITLED TO INHERIT eas 
CHINESE BUDDHIST, THE LAW APPLICABLE TO owe Prt) 
‘CHINESE CUSTOMARY LAW, HOW FOR RECOGNIZED -— ose 


CivIL PROCEDURE ConE (Acr V oF 1508), SECTION 47—Apflicability 


to proceedings under Ordcr 21, Rule 58—Parties to the suit, who 
are—Possesston alone not to be considered where sect ion 47 applies. 
Ordinarily on apptications for removal of attachment, Courts do 
not go into questions of tit e but confine their atiention mercly to 
the question of possession. But where the applicant, who was a 
defendant in the cap: city uf a legal representative of a deceased 
debtor, applies for removal of attachment to certain property 
which formed part of the deceased’s estate on the ground that it 
was in the applicant’s possession, having been given to him as a 
legacy and the same perfected hy conveyance by the executor. or 
administrator of the deceased’s estate, held that section 47 of the 
Civil Procedure Code applies to this cise ; and the Court must 
consider the question of the tifleas well. Iswar Chander v. Beni 
Madhub, 24 Cal, 62 ; Ramaswami Sastrulu v. Kameswaramma, 23 
Mad. 361: V.T. Arunachellam Chetty v. Maung San Ngwe, 2 Ran. 
168—r eferred to. 


THE CHETTIAR FIRM of S.R.M.M.R.M. v. TEO Ex SAN 


see 


CiviL PROCEDURE Copg (Act V oF 1908), ORDER 21, RULE 26—Con- 


current transfers to two executing Courts whether permitted by 
law—Couurt passing decree retains contro! of proceedings. It is 
clear fiom the provisions of Order 21, Rule 26 of the Civil Proce- 
dure Code that the Court which passed the decree retains control 
of the execution proceedings even after transfer of the decree to 
another Court. Held, that there is nothing in the Civil Proce- 
dure Code to prohibit the sending of a decree for execution to 
two Courts at the same time ; and that the Court which passed 
the decree can after sending the decree to one Court for execu- 
tion has jurisdiction to send it to another Court for execution. 


Maharajah of Bobili v. Narasaraju, 39 Mad 670—referred to. 


Saroda v, Lachimeeput, 14 M.I.A. 529— followed. 
K. K. Des v. N. L. CHowDHURY 


CIVIL PROCEDURE CODE, ORDER 2!, RULE 58 (1), NOT SUBJECT TO 


CONCURRENT TRANSFERS OF A DECREE WHETHER PERMISSIBLE 


CLAUSE 13, LETTERS PATENT 


eee oes see 


eee 


COURT PASSING DECREE RETAINS CONTROL EVEN AFTER TRANSFER OF 


SAME oes 


CREDITOR’S APPLICATION TO BE BROUGHT ON SCHEDULE IN INSOLVENCY 


—Limitation Act not applicable—Laches would bar remedy of 
creditor. Held, that the Insolvency Acts were intended to be 
complete Codes and to prescribe their own periods of limitations 
and that the Limitation Actdoesnotaprlv. Held, further, thai no 
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period of limitation being prescribed for applications by creditors 
to be brought on the schedule of creditors, the matter was intended 
to be leit to the discretion of the Insolvency Court. Held, further, 
that where the creditor has been guilty of unexplained delays 
and laches, and his application filed at a time when, ii the ordinary 
rules of limitation apply, the remedy would be time-barred, the 
Court may refuse to vyrant his application. Baranashi Koer v. 
Bhabadeb Chatterjee, 34 C.U.J. 167 ;Damodas v. Uttachand, 7 
Bom. 213 ; Rahman Karim vy. Abdul Karim, 34 Cal.€72 ; Sirasub- 
ramauin v. Theethinppa,47 Mad.170; Tiluck Singhv. Farsotcm 
Prostad, 22 Cal, 924—yreferred to. 


JHAN BAHADUR SINGH v, THE BAILIFF OF THE DIsTRICT 
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CREDITOR’S REMEDIES ON REFUSAL OF OFFICIAL ASSIGNEE To APPLY 
TO AVOID TRANSFER Is BY WAY OF APPEAL TO COURT ae 
DISPOSAL OF PROPERTY INFORM OF A GIFT, WHEN CONSTRUED AS A 
WIE  acc:* ere ase Me a Lee 
DIvORCE, CHILD OF WHEN CAPABLE OF INHERITING eee Hoa 
FILIAL RELATIONSHIP, WHAT AMOUNTS TO KEEPING UP OF 538 
FINAL ADJUDICATION OF RIGHTS, WHAT IS NOT pam sie 
GIFT WHEN CONSTRUED AS A TESTAMENTARY DISPOSITION Ken 
INJUNCTION WHETHER OBTAINABLE AGAINST TRESPASSER TO REMOVE 
TREES AND BUILDINGS _ ies = i 


INSOLVENCY, ADMINISTRATION IN—Setling aside a transfer made by 
admin’st rator---Presidency-Towns Insolvency Act (Ill of 1909), 
section 110—A ction under section 36(5) and 56 to be at the ins ance 
of the Officia? Assignee—Sections 36, 55 and 56 whether appli:able to 
administration in in-olvency—LInsolvency Court whether competent 
to declare void transfers in administration an insolvency—Remedy 
of ¢reditor on Official Assignee refusing to take action to set aside 
transfer by insolvent—Section 86. Held, that transfers made by 
the administrator of the estate which was adininistered in 
insolvency can be set aside onlv under section 110 of the Presidency 
Towns Insolvency Act. Held, further, that such transfers cannot 
be set aside by the Insolvency Court under section 7, which is not 
applicable to adiministration jn insolvency and that the only 
remedy is by wayf aregular suit. Held, further, that action 
under sections 36 (5) and 56 of the Act must be taken by the 
Official Assignee no creditor being competent tu act. Held, that 
ig the Official Assignee refuses to move to have the transfers set 
aside the creditor’s relief is by wav of appeal to the Insolvency 
Court under section $6 and not by way of an application for leave 
to apply to have the transfer set aside. Semble :—Sections 76, 55 
and 56 of the Presidency-Towns Insolvency Act are not app'icable 
to administration in insolvency. Ex-parte Official Receiver re 
Gould, 19 Q.B.D. 92; In re Surajmal, 26 C.AV.N 803; Kolhapore 
v. Port Commissioners, 4 Ran. 157; Re Hewitf, 15 QB.D. 15° ; 
Sitaramv Haribax.30 C.W.N. 914; The Mercantile Bank of 
India v. The Official Assignee, 39 Mad. 350—referred to, 


IN THE MATTER OF THE ESTATE OF P.A. MOHAMED GANY, 


Dt CEASED wee wed ack ei 
INSOLVENCY COURT INCOMPETENT TO VOID TRANSFERS ON ADMINISTRA- 
TION IN INSOLVENCY see 


JUDGMENT—Order under Rule 58 11) of Order 21, Civil Procedure Code 
not final adjudication of vishts—Tetters Patent, clause 13 net 
applicable. Held, that an order under Rule 58 (1) of Order 21 of 
the Civil Procedure Code merely decides that a certain summary 
remedy given by the Code is not available to the appellant and 
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that accordingly it is not a final adjudication of the rights of the 
parties. Held, that such an order does not amount fo a judgment 
within the meaning of clause 13 of the Letters Patent. Ma Than 
Myint v. Maung Ba Thein, 4 Ran. 20 ; P. Atdool Gafoor v. The 
Official Assignee, 3 Ran. 605 ;Sabitri Thakurain v. Savi, 48 Cal. 
481 : Yeo Eng Byan v. Beng Seng & Co., 2 Ran 469—followed, 
Sabhapathi Chetti v. Narayanasami Chetti, 25 Mad. 5535— 
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PROVINCIAL SMALL Cause Courts AcT (IX or 1887), Seconv 
SCHEDULE, ARTICLE 31—Suit for accounts, what is—Suit for produce 
of land taken by defendant or its valueis not an accounts suit— 
Such suit does not come within Article 31. Held, that Aricle 31, 
Second Schedule of the Provincial Small Cause Courts Act contem- 
plates suits in the nature of suits fer an account. Held, that a 
suit for produce of land taken by defendant or its value specified 
inthe plaint is not a suitin the nature of ‘an accounts suit and 
is of a small causenature, Antone v. Mahadev Anant, 25 Bom. 
85 ; Maung Tun E v. Mauug Shwe Tha, 4U.B.R. 83 ; Ramasami 
Reddi v. Authi Lakshmi Ammal, 24 Mad. 502; Savarimuthu v. 
Atthurusu Rowthar, 25 Mad. 103—dissented from. Kunjo Behary 
Singh v, Madhub Chandra Ghose,:23 Cal. 884—followed, 
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SPECIFIC RELIEF ACT (1 oF 1877',SECTIons 54 AND 55—Mandatory 
injunction whether obtainalle against trespasser to remove trees 
planted and buildings put up—Breach of an obligation necessary 
for relief. The defendant, alleged to be a trespasser on the 
plaintiff’s land, had planted rubber trees and erected a hut on a 
portion of the land. On the plaintiff filing a suit for a mandatory 
injunction directing the removal of the trees and the hut. Held, 
that the case was rrerely one of trespass and «8S there was no 
obligation on the part of the defendant to perform the acts 
prayed for, a suit for a mandatory injunction wouldnot lie. 
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supposed interest of the husband in ¢ayin or lettettwa 
property which had been sold in execution, and 
not the property as a whole. So far as this defect 
in the answers is concerned I think that it may 
be left to the Bench which will decide the appeal 
to apply to the facts of the particular case the 
general rules which we have laid down. Those 
general rules are not complete answers to the questions 
referred because it has been necessary to use the word 
‘ ordinarily” in all of them. Cases may possibly arise 
in which it may be held that the debt is not a partner- 
“Ship debt. Such cases will probably be few since it 
seems clear that under Burmese Buddhist law a 
husband and wife are partners in practically all the 
activities of their married life, but if they should arise 
they will, I think, fall outside the scope of the rules 
Bas I have stated them. Since the debt will not be 
fa partnership debt it will not be recoverable out of 
the partnership property, but would ordinarily be 
tecoverable out of the separate property of the partner 
who incurred it. But in my order of refererice I 
suggested that the provisions of Burmese Buddhist law 
which contemplate the separate ownership of property 
by a husband or wife during the subsistence of the 
marriage refer to two kinds of property which no longer 
exist. If that view is correct, then it would appear 
that there is now no provision in Burmese Buddhist 
law for the separate ownership of property by either 
husband or wife, and that all property held by them or 
by either of them is property of the marriage. It would 
seem to follow that there is no property out of which 
a debt due by the husband or wife personally and 
not asa partner can be satisfied during the subsistence 
of the marriage. My brother Chari meets that 
difficulty by suggesting that the provisions.of Order 21, 
Rule 49, might be applied in such acase, but there are 
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obvious difficulties in applying those provisions toa 
partnership in which the profits are not partible until 
the dissolution of the partnership and in which the 
partnership can be dissolved only by death or divorce. 
It seems probable therefore that the difficulty will 
have to be met in some other way, possibly ‘by the 
recognition of a right to separate ownership of property 


by husband or wife, and it is to be hoped that some 


solution will be found in the new ‘Code of Burmese . 
Buddhist Law which is now being prepared. 
So far as the present case is concerned I think that 


the answers which we have given to the ‘questions 


referred will be sufficient forthe decision of the appeal 


and that therefore it is unnecessary for us to consider 


what view should be taken in a case which falls 
outside the scope of those answers, or .jna case where 


there is more than one ‘wife. 


I note that I agree that the rulings of the Chief * 
Court in the case of Mla Nyun v. Teixeria (1) and of 
this Court in the case of C.7.P.V.:Chetty Firm v. Tha 
Hlaing (2), in so far as they express views which are 
notin accordance with ‘the propositions which we have 
stated or the rules which we have laid down must be 


regarded as being overruled by the decision of this— 


Bench. 


Doyte, J.—I agree with the views of the other - 
members of the curia as summed up by my brother 
Heald. I cannot go so far in analogy as my brother 
Chari. Burmese custom has invested the relationship of 
husband and wife in respect of their joint property with 
the principalincidents of a partnership but that partner- 
ship is not complete in the sense of section 239, Contract 
Act. The agreement from which a marriage results is 
not primarily concerned with property; marriage 

(1) 10 L.B.R. 36. (2) 3 Ran, 322, ae 
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imposes on the husband and wife liabilities established 
by custom in regard to their property out of which 
‘they cannot contract themselves by agreement at the 
time of their marriage. The introduction of the 
remedy prescribed by Order 21,.Rule 49, would be a 
negation of the principle on which our general conclu- 
sions are based that joint property is indivisible during 
marriage, its application would ‘be difficult and would 
frequently involve the party whose share was not sold 
‘in great hardship and unnecessary litigation ; it would 
probably allow a spendthrift husband by a bogus 
alienation of a- small part of his payin to realise his 
share of the joint property ; finally it would act 
inequitably by lowering the value of the share of the 
partner whose share was not sold up. 


APPELLATE CIVIL. 


Before Mr. Justice Pratt and Mr, Justice Mya Bu. 
MA TIN U 
v. 
MA MA THAN anp two.* 


Buddhist Law—Inheritance—Child of divorced parents—Child living with 
maternal grandmother—Separate living not sufficient to exclude—Main.- 
tenance of filial relationship. eS 

The parents of the piaintiff separated without effecting a formal divorce, 

Later the mother remarried but the father did not remarry. The plaintiff did 

not live with either parent after the divorce but lived with her maternal grand- 

mother, who was a cousin of her paternal grandmother. She used fd visit her 
father occasionally and expressed ber willingness to live with her father, if her 
grandmother agreed. Her father used to give her small money presents, 

Held, that separate living would n«t be sufficient in itself.to exclude the 
plaintiff from her father’s inheritance 

Held, further, that she not having goae away with her motherinto her new 
family, and having visited her father and there being no proof of rupture of 
relationship, either by partition of property or filial neglect, the plaintiff was 
not excluded from inheritance to her father. 


* Civil First Appeal No. 84 of 1926 (at Mandalay). 
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Ba Kyuv. Zan Pyu,P.J.299 ;Ma Pon v. Maung To Chon, U.B.R. (1897-01) 
Il, 116; Afa Sein Nyo v. Ma Kywe, U.B.R. (1892-96) II, 159; Ma Shwe Ge 
v. Nga Lon, S.J. 296; Ma Yi v. Ma Gale, 6 L.B.R. 167 ; Mi San Mra Riv. M3 
Than Da U, 1 L.B.R. 161; Mi Thaik v. Ma Tu, S.J. 184—referred to, 
Maung Dwe v. Khoo Haung Shein, 3 Ran. 29; Maung Sein Thwe v. Ma 
Shwe Yi, 10 L.B.R. 397 —followed. 

U Tha Gywe, Conflict of Laws, Part II—referred to. 


A. C. Mukerjee—for the Appellant. _ 
N.M. Mukerjee—for the Respondents. 


Pratt, J.—Plaintiff Ma Tin U,aminor, sued by 
her next friend the Pinya Minthami, her maternal 
grandmother, for possession of immoveable property 
being the estate of her deceased father Maung Hla 
Baw. 

The legitimacy of plaintiff, her right to inherit, and 
the fact that the suit properties belonged to Maung Hla 
Baw were challenged and in issue. 

The trial Court found that plaintiff was the 
legitimate daughter of deceased, but that she was the 
child of divorced parents, who had gone with her 
mother’s family and was not therefore entitled to inherit. 
The Court further found that the suit property 
belonged to and was in possession of first defendant. 

The suit was accordingly dismissed. 

There can be no doubt on the evidence that 'the 
finding that Ma Tin U was the legitimate issue of Maung 
Hla Baw and Ma Nyo Nyo, born in lawful wedlock, is 
correct. The evidence shows that Maung Hla Baw 
and Ma Nyo Nyo eloped and a few days later first 
defendant Ma Ma Than, mother of Maung Hla Baw 
approached the Pinya Minthami with a view to the 
union being regularised by marriage. 

The Minthami agreed ; but stipulated that there 
should be no elaborate ceremony, and ‘the young 
couple took up their residence at. the house of first 
defendant, where plaintiff-was born about twoyears later. 
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It is clear that. there was a valid marriage, and 
as the learned District Judge pointed out no ceremony 
is necessary under Buddhist law. 

The reason for the absence of ceremony was clearly 
that the bride’s mother was not pleased with the match, 
but accepted the position, asthe contracting parties had 
forced her hand byan elopement. It is obvious that had 
there been no marriage defendant would not have 
countenanced her son living with Ma Nyo Nyo in 
her house or even in a separate house in her com- 
pound. 

The most difficult point in the case is whether 


under the circumstances Ma Tin U_ has forfeited her 


right of inheritance. _ 

There are a large number of reported cases on the 
right of the children of divorced parents to inherit, but 
in none are the circumstances similar to those of the 
present case. 

There was no formal eeeuce: 

Ma Nyo Nyo left her husband, apparently because 
she and her mother-in-law could not agree, and took 
her child with her. This did not itself constitute 
a divorce. 

Plaintiff and her mother lived with Pinya Minthami. 
They went to India with the Minthami, and resided 
with her at Ratnagiri for three years. 

They returned to Mandalay and about three years 
later the Minthani took plaintiff to live with her at 
Syriam leaving Ma Nyo Nyo at Mandalay. 

Somewhere about this time, apparently in 1916, 
Ma Nyo Nyo married a second husband. 

This marriage operated as a divorce and dissolved the 
marriage tie between MaNyo Nyo and Maung Hla Baw. 
Plaintiff did not go with her mother on her remarriage, 
and never lived with her thereafter, but always with the 
maternal grandmother, the Pinya Minthami. 
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Plaintiff used to visit her father occasionally in 
Mandalay and received small monetary presents from 
him, 

Her mother died, when dhe was 14, and she came 
to Mandalay for the funeral. 

Her father came and saw plaintiff and asked her to 
live with him. She told him she would let him. 
know after the funeral. 

Her paternal grandmother sent for her and advised 
her to live with her (plaintiff’s) father, and plaintiff 
expressed her willingness, but asked her to obtain her 
maternal grandmother’s consent. 

Apparently this step was never taken. Plaintiff 
returned to her grandmother at Syriam, and lived with 
her till her father’s death in 1925. 

In the interval she paid a visit to Mandalay and 
been to see her father, who gave her a small money 
present 

The learned District Judge seems to have been of 
opinion that the marriage between Maung Hla Baw 
and Ma Nyo Nyo was dissolved as from the time of 
the finalrupture between them, and that is why he 
held that plaintiff went with her mother or her mother’s 
family. 

But it is clear that there was no divorce in law, unti{ 
the further act of volition by Ma Nyo Nyo, when she 
took a second husband. 

As already pointed out plaintiff did not live with her 
mother after the divorce, and it should be noted that 
her maternal grandmother with whom she lived, was a 
cousin of Maung Hla Baw’s mother. 

Maung Hla Baw never set up a separate household 
after his wife left him and did not remarry. 

The rule for partition of property and children on 
divorce of separation by mutual consent is given in the 
Manugye, Book XH, Chapter IIT. 
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There is an equal partition of property, the father 
takes the male children and the mother the female. 

Itis clear that at that time the children were regarded 
as chattels, absolute property of the parents, whose 
right to sell them is recognised. 

This is not in accordance with modern ideas, but 
the general rule holds good that on divorce the sons 
follow the father and the daughters their mother, and 
ordinarily lose the right of inheritance from the parent 
with whom they cease. to live. 

In the early case of Afi Thaik v. Ma Tu (1) it was held 
by the Judicial Commissioner, Lower Burma, that, where 
a husband and wife divorced by mutual consent, and 
the young daughter remained in her mother’s house and 
the house of her mother’s husband till her father’s 
death, and did not renew filial connection with her 
futher, and there was no special contract to the contrary 
at the time of the divorce, the daughter was not entitled 
to a share of the joint property acquired by the father 
and the second wife. A similar view was taken in 
Ma Shwe Ge v. Nga Lan (2). 

In Ba Kyuv. Zan Pyu (3), however, Aston, J.C., held 


that the fact that the son after the divorce of his parents , 
live during his minority with his mother did not deprive ° 


him of the right toa Share in his father’s estate, for 
whic’) le sued, when he was still a minor. 

This ruling is in favour of plaintiff's claim in the 
present, suit. 

In Ma Sein Nyo v. Ma Kywe (4), however, Burgess, 
J.C., held that a daughter, who had gone with her 
mother on divorce andremained with her, when she 
was remarried, was not entitled to inherit her father’s 
estate in the absence of. any conduct on the father’s 





(1) S.J, 184. 3) P.J 299. 
(2) S.J. 296. (4) U.B.R. (1892-96) II, p, 179. 
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part indicating an intention to regard her as one 
of his heirs. 

In the later Upper Burma case of Ma Ponv. ee 
Po Chan (5), a similar view was taken. In both these 
cases the failure of the daughter to maintain filial 
relations with her father was one of the main grounds 
for deciding against her right to inherit. 

In the later case it was remarked by the learned 
Judicial Commissioner, that the intention of the law 
seems to be, that on divorce separate households should 
be constituted and that the members of each household 
should not retain the right of sharing in the estate of 
the other. The dictum of Mr, Jardine in Mi Thatk’s case 
(1), that the principle applied to an adopted son runs 
more or less through the whole law of inheritance was 
quoted with approval. 

The view of Aston, J.C., in Ba Kyu v. Zan Pyu (3), 
was dissented from, however, by a Bench of the Chief 
Court of Lower Burma in Mi San Mra Riv. Mi.Than Da 
U (6). In that case the facts were that a son and 
daughter lived with their mother after she lad been 
divorced from their father. 

There was division of property at the time of the 
divorce and further property was assigned to the child- 
ren, Atthe time of the divorce the children were six and 
eight years of age, and were eleven and thirteen, when 
the father died. They did not and could not of their 
own accord renew filial relations with their father. 
Their father took an active interest in their education 
and helped towards their support. He did not take 


¥ them into his own family. 


It was held that both children were excluded from 
inheriting the father’s estate. 
It should be noted that in that case nol only was’ 
there a division of property on divorce but property was 
(5) U.B.R. (1397-01) II, p 116. (6) 1 L.B.R. 161. 
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assigned to their children, whereas in the present case 
there was no division of property, and no provision for 
the daughter, nor did. the daughter join her mother’s 
family after divorce. 

It was remarked by Birks, J., in Mi San Mra Ri that 
the family tie is severed by divorce, and the rights of 
the children of a divorced pair seem to depend upon the 
arrangements made at the time of the divorce as to 
which branch, of the two families they shall belong to. 

The children while minors are bound by the choice 
of their parents, but if brought up by their mother, as 
is usually the case, they can rejoin the father’s family, 
when they attain years of discretion. . 

The value of Copleston, J.’s judgment in that case is 
diminished by the fact that it is based upon a mis- 
translation of the passage at the end of Manugye, 
Book X, which led him tostate that the children of 
separated parents are included among those children 
who cannot inherit. 

Itis pointed out by U Tha Gywe at page 191, Volume 
II of his Conflict of Authority that the correct transla- 
tion is “‘ children, who have separated” and not “the 
children of separated parents,” and as a matter of fact 
the children of divorced parents are notincluded among 
the children not entitled to inherit in the Manugye. 

In the latter case of Ma Yiv. Maung Gale (7), it was 
held that the marriage of parents who had separated 
was dissolved when the wife remarried, and that 
children lose the right to inherit the property of the 
parent who has abandoned them unless filial relations 
are resumed. It was further held that it is the will of 
the parents which decides the disposition of the 
children. 

The general principles are plain. 





ae 





(7) 6 L.B.R. 167. 
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When there is a divorce the children ordinarily go 
with one or other of the parents and lose the right to 
inherit from the parent with whom they cease to live, 
unless they maintain or resume filial relations with that 
parent. 

As pointed out by U Tha Gywe a divorce of the 
parents does not per se extinguish the rights of inherit- 
ance of their children, 

It is a question of continuance or discontinuance 
of filial relations after the divorce which is'the decid- 
ing factor in all such cases. (Conflict, Volume II, 
page 125.) 

On consideration of the passages in Manugye 
dealing with the subject, and the principles enunciated 
in the various rulings cited, it seems to me impossible 
to hold that Ma Tin U has forfeited her right of 
inheritance under the peculiar circumstances in 
evidence, | 

Plaintiff's mother Ma Nyo Nyo left her husband 
Maung Hla Baw voluntarily taking her infant. child 
with her. There was no formal divorce. 

When subsequently Ma Nyo Nyo contracted a 
second marriage her action ipso facto dissolved the 
first marriage, but she did not at that time take her 
daughter with her into her second husband’s house. 

Ma. Tin U was already at-the time not living with 
her mother, but with her maternal grandmother, 
There can be no doubt that the arrangement was one 
which suited both parents. 

Ma Nyo Nyo did not want to take the child into 
her new household, whilst Maung Hla Baw had 
no separate household and doubtless did not want 
the trouble of bringing up a small daughter. The 
child’s maternal grandmother was his mother’s cousin 
and looked upon as an aunt from the Burmese point 
of view. The father would naturally regard the 
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Minthami as a suitable guardian for his daughter. 
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The fact that after the mother’s death Maung Hla Baw Ma Tix U 


asked plaintiff to come to live with him and that his 
mother made the same suggestion indicates that there 
was no rupture of filial relations. The girl’s reply 
that her grandmother’s consent should be obtained 
was very natural. She had been living with her 
grandmother from infancy and was still a minor. 

Maung Hla Baw’s failure to ask the grandmother’s 
consent cannot be construed as indicating a severance 
of paternal relations. There is no reason to doubt 
that plaintiff again visited ber father and maintained 
filial relations with him. 

The probability is that Maung Hla Baw, a widower, 
did not care to take the responsibility. of having his 
daughter to live with him till she attained her majority, 
and was of opinion that her maternal grandmother 
was the right person to take care of her during her 
minority. 

Mere living apart under the circumstances cannot 
be considered unfilial conduct on the part of the 
minor. sore 

As observed in Maung Sein Thwev. Ma Shwe Yi (8) 
[quoted with approval by their Lordships of the Privy 
Council in Maung Dwev. Khoo Haung Shein (9)), 
“mere separate residence does not nowadays and by 
itself prove or even set up an inference of a breach 
of filial relations such as would deprive a child of 
his rights.” 

This is not a case where on divorce the father 
abandoned his child, and she went to live with her 
mother and joined the new family. 

She has been throughout in what might be 
described as neutral guardianship. 


(8) 10 L.B.R. 397, (9) (1925) 3 Ran. 29. 
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I would hold therefore that plaintiff did maintain 
filial relations with her father and was entitled to 
inherit his estate. 

It remains to be considered whether the properties 
in suit belonged to the estate of Maung Hla Baw. 
There is no question that first defendant Ma Ma 
Than and her children, Maung Hla Baw, deceased and 
the 2nd and 3rd defendants, executed a deed of 
settlement dividing up her property between them 
and herself and that the suit property fell to the 
share of Maung Hla Baw under that settlement. | 

Delivery of possession was not necessary to make 
title pass. 

. The learned District Judge’s reasons for holding 
that the property did not pass to Maung Hla Baw 
are not sustainable. | 

He remarks that ‘the circumstances under which 
the deed of settlement came to be executed and 
registered indicate that Ma Ma Than was worried 
by an undutiful son Maung Ba Sin and in order to get 
rid of him she signed and registered the deed of 
settlement. Further Ma Ma Than says, and I see no 
reason to doubt it that Maung Hla Baw refused his 
share saying that the distribution had been inequit- 
able.” 

The mere fact that Ma Ma Than divided up her 
property amongst her children, reserving a share for 
herself in order to escape the importunities of a son | 
who was clamouring for his share, does not invali- 
date the settlement. The eviderce shows that the 
document was made after mature consideration and 
signed by all parties including Maung Hla Baw. 
Ma Ma Than was defendant and her statement that 
Maung Hla Baw refused his share is not worthy of 
credit. There was every reason on the contrary to 
doubt it. 
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Ma Ma Than was a notably untruthful witness, 
When called upon to produce the deed of settlement 
she filed a statement (at page 21 of the trial record) 
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in which she said that she tore it up, because Maung yp two. 


Hla Baw was dissatisfied with his share and refused 
to-accept it. In her evidence she stated (page 52 
reverse) the deed was cancelled in the following 
Thadingyut by mutual consent, and later on deposed, 
“IT have looked for the deed but I could not find it.” 

Obviously no reliance can be placed on her state- 
ment that Maung Hla Baw refused his share. 

There is no document alleged to be in existence 
cancelling the settlement. 

The second defendant admitted that — Hla 
Baw obtained possession of his share. 

It is noteworthy that in all the maps filed bg 
plaintiff, with the exception of one, the name of 
Maung Hla Baw appears after his mother’s, and in 
the exception is the name of the original owner. 

It is clear that the legal title to the suit property 
was vested in Maung Hla Baw. 

Plaintiff as daughter is sole heir as against the 
parent, brother and sister. 

I would set aside the decree of the lower Court 
and grant plaintiff a decree as prayed with costs in 
both Courts. 


Mya Bu, J.—The divorce. between Maung Hla 
Baw and Ma Nyo Nyo was brought about by the 
fatter’s second marriage after desertion for more than 
the prescribed period of one ‘year. It was effected 
by operation of law. There was no express arrange. 
ment as to who should take Ma Tin U, the only child 
‘of the marriage. Even before the second marriage, 
Ma Tin U lived with Ma Nyo Nyo’s mother, the 
Pinya Minthami, who was the first cousin of Maung 
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Hla Baw’s mother. While they were living at Syriam 
Ma Nyo Nyo contracted the second marriage at 
Mandalay and subsequently died there during that 
coverture without ever having got Ma Tin U to live 
with her. 

While the evidence is silent.as to friendly relations 
between Ma Tin U and her mother after the second 
marriage, it shows that such relations subsisted 
between her and her father after the mother’s death. 

The ordinary conception of a child being taken 
by one parent and abandosed by the other at the 
time, or in consequence of, their divorce is entirely 
absent, and the circumstances show that if Ma Tin 
U was abandoned by one--of her parents that parent | 
was Ma Nyo Nyo. This takes the relation ‘between 
Ma Tin U and Maung Hla Baw out of the purview of 
the case in Ma Yi v. Ma Gale (1), in-which divorce 
between the parents having been effected ‘by separa- 
tion for more than the prescribed periods and their 
respective remarriages the child was taken and brought 
up by one parent in the new family under circum- 
stances justitying the inference of abandonment by 
the other. As in this case it is impossible to conceive 
that there ever was a severance of filial relations 
between Maung Hla Baw and Ma Tin U either before, 
or at the time of, or after, the divorce,—mere separate 
residence per se not being such severance, [vide 
Maung Sein Thwe v. Ma Shwe Yi (2) and Maung 
Dwe and others vy. Khoo Haung Sein and others (3)], 
there is no ground for requiring her to show resump- 
tion of filial relations between her and her father. 

I concur in the view of my learned brother that 
the plaintiff-appellant never lost her right of inherit- 
ance in her father’s estate. She is clearly the only 
descendant of Maung Hla Baw and is therefore his 

(1) 6L.B.R.167, (2) 10 L6B.R.397. (3) (1925) 3 Ran. 29, 
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sole heir. As Maung Hla Baw had acquired legal 1927 
title to the property in suit at the time of his death Ma Tis U 
the plaintiff-appellant is entitled to a: decree as prayed Ma Ma 
for in her plaint. ise 


; AND TWO, 
I agree that this appeal be allowed and decree | —— 


‘ Pond GN ., Mya Bu, J. 
of the lower Court be set aside and plaintiff’s suit 
decreed with costs throughout. 
APPELLATE CIVIL. 
Before Mr, Justice Pratt and Mr. Justice Mya Bu. 
1927 
MAUNG THU KA AND ONE wk 
¢o. . 


v. 
U THUNANDA anv onz.* 


Buddhist Law— Disposal of property by a document, in form asof gift, whether 
and when void as being testamentary in nature—Deferring the vesting of 
the property till the death of settlor. 


Where a document by which property was disposed of under the guise of 
deed of gift or trust was in reality an attempt to dispose of the owner's 
perty after death ip order to defeat the operation of the ordinary laws of 
ae ritance, eld, that the document being a willis void if-executed by a person 
‘biectto the Buddhist law. 






7sMa ThinMyaing v. MaGyi, 1 Ran, 351—followed, 


Tha Gywe and S. Mukerjee—for Appellants. 
Mi'ter—for 1st. Respondent. 


PRATT AND Mya Bu, JJ.—Plaintiff, U Thunanda, 
a Buddhist monk, sued for a declaration of title with 
regard to certain trust property, a house and land, 
for possession, mesne profits and a decree for adminis- 
tration of the trust by himself or by the Court. 
_ The property originally belonged to Ma Shin, 
Burmese Buddhist lady who died in !924. 


* Civil First Appeal No. 49 of 1926 fat Mandalay). 
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On the 2nd March 1916 Ma Shin executed the 
document Exhibit B, which was stamped and 
registered, in favour of U Wimala, a Buddhist 
monk. 

By the document Ma Shin purported to.make oVer 
the suit property with possession to U Wimala, asa 
pious offering, with the direction that after her death 
he will sell the house and land and with Rs. 2,000 
of the sale proceeds pay Rs. 1,000 to her sister Me 
Ni, Rs. 500 to her daughter-in-law Ma Shin, and 
Rs. 500 to Ma Pyu, mother of Ma Shin. . 

The balance of the sale proceeds is to be devoted 
to building a pagoda. . 

Unfortunately U Wimala died before he could 
carry out the directions in. the document and was 
succeeded by U Thunanda the present plaintiff. 

According to U Thunanda, U Wimala was in 
possession of the suit property and made it over to 
him as his successor in the monastery. 

On the 30th March 1920 Ma Shin executed a 
fresh document Exhibit C in favour of plaintiff. i 

The document recites that U Wimala died on the 
27th July 1917, that before his death he mate over 
his properties including the house and land in suit 
with possession to his senior disciple U Thunanda 
and that Ma Shin desires for a second time to make 
a charitable gift with possession of the house and 
land. She announces her intention to use and occupy 
the property during her lifetime, and directs that 
on her death U Thunanda is to have it sold, give 
Rs. 1,500 to the mother of Ma Shin, (which is altered 
to Rs. 1,000 in a latter portion of the document) and 
devote the balance of the sale proceeds to erection 
of a pagoda. | 

The learned District Judge framed an issue as to 
whether the Exhibits B and ‘C were -on the face of 
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them wills and found that they were not. He held 
that they were outright gifts subject to conditions 
that they were irrevocable, vesting the land inthe 
donees immediately, subject to the retention of a life 
interest by the donor, and were not wills. 

_ It is to be regretted that the Judge did not frame 
the issue somewhat differently in view of his finding 
that it was clear that Ma Shin was trying to dispose 
of her property after her death to prevent the opera- 
tion of the ordinary laws of inheritance, and that 
the two deeds fulfil the definition of a wil! given 
in section 2 (h) of the Succession Act. . 

This is tantamount to a finding that the documents 
are prima facie wills, and the Judge would have been 
saved this apparent contradiction, had he framed the 
issue in the form“ Are B and C documents of a 
testamentary nature.” 

The two documents must also be taken separately, 
The first, Exhibit B, is clearly not a gift. It professes 
to make over possession to U Wimala, but gives him 
no personal interest therein, the only directions being 
for the disposal of the property after the death of 
Ma Shin. At its most favourable construction the 
document creates a trust and makes U Wimala a 
trusee. The lower Court was wrong in saying that 
Ma Shin retained a life interest under Exhibit B, 
There is no such provision. 

The document is, however, obviously a will under 
the guise of adeed of gift or trust and as the lower 
Court saw was an attempt to dispose of the owner’s 
property after death in order to defeat the operation 
of the ordinary laws Of inheritance. Regarded asa 
trust deed it ceased to have any effect on the death 
of the trustee. 

If it be regarded as of the nature of a will, then 
it was invalid. 
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a 
eng Exhibit C is of a similar nature. It gives instruc- 
pas tions for the disposal of the property after Ma Shin’s 
anpone death, but although it professes to give possession to U 


UTuuwanva Thunanda, it reserves the right of use and occupation 


AND ONE, 


to Ma Shin during her lifetime. Itis clear that the 


Pratr ano real possession throughout remained with Ma Shin. 


Mya Bu, JJ. 


The document is not a deed of gift for the pdngy; 
gets nothing but symbolical possession of the property, 
and on the death of Ma Shin he has to dispose of the 
property in accordance with her directions, himself 
receiving no benefit from the estate. 

It isin form adeed of trust but is in effect a 
will. It complies exactly with the terms of the defini- 
tion of will in the Succession Act, namely ‘ the 
legal declaration of the intention of a testator with 
respect to his property, which he desires to be carried 
into effect after his death.” 

It is obviously a deliberate attempt to evade the 
ordinary Buddhist law of inheritance and as such 
invalid. 

The attention of the District Court does not appear 
to have been drawn to the case of Ma Thin Myaing 
v. Maung Gyi(1), where the facts are. very similar. 

In that case the parties were Buddhists and a 
mother made a gift of land by deed of sale to three 
of her five children, subject to a condition that the - 
gift was to take effect on her death. It was held 
that the gift was void, as tit was in effect a disposi- 
tion of property by will, though under the guise of 
a gift. oy 

On the view taken by us of the documents plaintiff's 
suit was bound to fail. ; 

We set aside the finding and decree of the District 
Court and dismiss the suit with costs in both Courts in 
favour of the appellant-defendants. 

(1) (1923) 1 Ran. 351. 
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ORIGINAL CIVIL. 


Before Mr. Justice Chari. 


IN THE MATTER OF THE ESTATE OF 
P. A. MOHAMED GANNY, DeEcsgaseEp.* 


dusolvency, administration in—Setting aside a transfer made by administra. 
tor—Presidency-Towns Inselvency Act (III of 1909), section 110—Action 
under sections 36 (5) and 56 to be at the instanee of the Official A:signee— 
Sections 36, 55 and 56 whether applicable to administration in insolvency 
—Insolvency Court whether compelent to declare void \transfers in admi. 
nistration in insoluency—Remedy of creditor on Official Assignee refusing 
to take aclion to set aside transfer by insolvent—Section 86 


Held, that transfers made by the administrator of the estate which was 
administered in insolvency can be set aside only under section 110 of the 
Presidency Towns Insolvency Act. 

Held, further, that such transfers cannot be set aside by the Insolvency 
Court under section 7, whichis not applicable to adininistratior in insolvency 
and that the only remedy is by way of a regular suit. 

Held. further, that action under sections 36 (5) and 56 of the Act must be 
taken by the Official Assignee, no creditor being competent to act. 

Ileld, that if the Official Assignee refuses to move to have the transfers 
set aside the creditor’s relief is by way of appeal to the Insolvency Court under 
section 86. and not by way of an application for leave to apply to have the 
transfer set aside. . 

Semble :—Sections 36, 55and 56 of the Presidency Towns Insolvency Act 
are not applicable to administration in insolvency. 


Ex-parte Official Recewer ve Gould, 19 Q.B.D.92 ; In re Surajmal, 26 C.W.N, 

803 ; Kolhaporev. Port Commissioners,4 Ran. 157; Re Hewitt, 15 Q.B.D, 

159 ; Sitaram v. Haribax, 30 C.W.N. 914 ; The Mercantile Bank of India v. 
The Official Assignee, 39 Mad. 350—referred to. 


Halker—for the petitioning creditor. 


Cuar!, J—The matter before me for disposal is 
an application by one S.P.S.T.M. Myappa Chettyar 
for leave to apply to this Court to set aside a sale 
deed. Aperusal of the proceedings shows that the 
petitioning creditor has been extremely ill-advised and 
has from the very beginning misconceived his remedies, 
The facts are as follows : P.A. Mohamed Ganny died 





* Insolvency Case No.-92 of 1925. 


375 


1927 


Mar. 9. 


Lvs iin nas dahl sect bOni nana nbipdnsnoanieroaisonenay 


376 


1927 
IN THE 
MATTER OF 
THE ESTATE 
oF P. A. 
MOHAMED 
GANNY, 


CHARI, J. 


INDIAN LAW REPORTS. _[VoL. V 


in September 1923. One Abdul Rahman obtained 
letters of administration to his estate. On the 20th 
May 1925, by which time it may be reasonably assumed 
that the estate had been fully administered, the 
petitioning creditor filed an application to this Court 
for the administration of the estate of the deceased in 
insolvency. ‘To support an application for this purpose 
it is unnecessary to-allege any act of insolvency and it 
is sufficient if the Court is satisfied that it isreasonably 
probable that the estate of the deceased is insufficient 
to meet the debts of the deceased. The petitioning 
creditor, however, alleges an act of insolvency in his 
application and strangely the act alleged is not the act 
of the deceased, who stands in the position of the 
insolvent, but a transfer of immoveable property by the 
administrator, presumably in the course of the adminis- 
tration. The object of the application is perfectly 
obvious and it is not to get the assets left by the 
deceased rateably distributed since the assets had by 
that time disappeared but to get this particular transfer 
of property dated the 23rd March 1925 set aside. I 
cannot imagine, for reasons which I shall shortly give, 
a more absurd course than the one pursued by the 
petitioning creditor, a procedure which is entirely 
ineffective for the purpose hehad inview. The proper 
thing for him to do is to avoid the transfer under 
section 90 of the Probate and Administration Act which 
was then is force, if the transfer was effected without 
leave of the Court, and if it was effected with such leave 
but the proceeds had been misapplied, to file a suit for 
maladministration against the administrator joining 
therein his sureties. However that may be, on the 7th 
of July 1925an order was passed by this Court for the 
administration of the estate of the deceased in insol- 
vency. On the 3rd of November 1925 the petitioning 
creditor applied for the examination of two persons 
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under section 36 of the Presidency-Towns Insolvency 
Act. That application ought to have been rejected as 
section 36 of the Act does not apply to cases where the 
estate of a deceased person is being administered in 
insolvency. (So held in England in respect of sections 
27 and 125 of the Bankruptcy Act of 1883, corres- 
ponding to sections 36, 108 and 109 of the Presidency” 
Towns Insolvency Act. Re Hewitt (1) and see Kolha- 
pore v. Port Commissioners (2). Seealsoasto the weight 
to be attached to the English rulings in these cases The 
Mercantile Bank of India, Ltd. v. The Official Assignee, 
Madras (3). The Insolvency Registrar did not 
notice the distinction between an ordinary insolvency 
and the administration of the estate of a deceased 
person in insolvency and issued summons to the 
persons mentioned in the application. Certain wit- 
“nesses were as a matter of fact examined. The 
advocate of the petitioning creditor then asked the 
‘Official Assignee to take steps to set aside the transfer 
“under section 56 of the Act. The Official Assignee 
after careful consideration refused to do so by a letter 
‘dated 3rd January 1927. The Official Assignee con- 
cludes that letter bysaying: “ Itis open to your client 
to take proceedings himself.” This means nothing 
‘and cannot give the petitioning creditor a right which 
the law has not given him. On the 12th January 1927 
the petitioning creditor filed an application to the Court 
to annul the sale dated the 23rd of March 1925. That 
application is headed as being made under sections 56 
and 36 of the Act. Under neither section is it open to 
a creditor to file such an application. Section 36 (5) 
Specifically provides that the Court may act “ on the 
application of the Official Assignee” while section 56 


makes the payments and transfers referred to in that 
sige a ee ete ne ea eg A eras at 
(1) 15 Q:B.D: 159. (2) (1926) 4 Ran. 157, 
(3) (4916) $9 Mad, 350, 
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section “faudulent and void as against the Official. 
Assignee” and clearly contemplates the avoidance of 
such transfers and payments by the Official Assignee 
[see In re Surajmal (4) and Sitaram v. Haribax (5)]. 
On my pointing out to the learned advocate that 
such an application does not lie, he withdrew the same 
and in view probably of an obiter contained in th 
judgment of Mr. Justice Greaves in Surajmal’s case 
files the present application praying the Court to. 
grant him leave to apply for ne the sale dated the 
23rd March 1925 set aside. 

There is more than one objection to the entertain™ 
ment of this application and each of them is fatal. 
Firstly, though there are no direct Indian rulings on the 
point, it is a matter of extreme doubt whether sections 
36, 55 and 56 of the Act apply to cases where the 
estate of a deceased is being administered in insol- 
vency. There are two English rulings which show 
that sections 36 and 55 of the Act are inapplicable 
[Re Hewitt (1) and Ex-parte Official Receiver re 
Gould (6)] and by parity of reasoning section 56 is 
equally inapplicable. Secondly, both sections 55 and 
56 of the Act refer to the avoidance of payments 
and transfers made by the insolvent himself, who, 
if there is any insolvent at all in such cases, must 
be deemed to be P. A. Mohamed Ganny, the 
deceased. They have no application to a transfer 
made by a person other than the insolvent. Moreover 
there is a special section, 110 of the Act, dealing 
with transfers by legal representatives, obviously because 


the other sections are clearly inapplicable. In cases 


of transfers or payment by the legal representative of 
a deceased, the first clause of section 110 makes such 





| 14). 26 C.W.N, 803, 30. WN. 914, 
* (6) 19 Q.B.D: 92. 
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Tepresentative liable to the Official Assignee when the 
payment or transfer: has been made after notice of 
presentation of application to administer the estate in 
insolvency. The second clause of the section provides 
that “save as aforesaid (i.e., in the first clause) 
nothing in section 108 or section 109 or thissection (.e. 
section 110) shall invalidate any payment made, act or 
thing done in good faith by the legal representative ”. 
It may be assumed, though the section is also capable 
of a different construction, that the remedies open to 
the Official Assignee or a creditor in the case of mala 
fide transfers or payments are left unaffected by that 
section. I now come to the third and most formidable 
difficulty in the way of the petitioner. Assuming that 
it is open to the Official Assignee or a creditor to avoid 
the sale under one or other of the sections of the 
Act, under what provision of law has the Insolvency 
Court power to adjudicate in the matter? The only 
provision of law which gives the Insolvency Court 
jurisdiction to decide on questions arising between the 
Official Assignee (or a creditor of the insolvent) and 
a stranger to the insolvency is section 7 of the Act. 
A Full Bench of this Court has held that that section 
does not apply to cases where the estate of a deceased 
person is administered in insolvency. It therefore 
follows that whatever rights the Official Assignee or 
a creditor may have must be enforced by a regular 
suit and that this Court, 2s an Insolvency Court, has 
no jurisdiction to adjudicate on the question. 

As regards the point whether, if section 56 is appli- 
cable, a creditor on the Official Assignee’s refusal to 
take action, can with the leave of the Court apply to 
set aside a payment or transfer, I am clearly of opinion 
that a creditor cannot even with such leave, make such 
an application. The point did not arise in the case 
decided by Mr. Justice Greaves. He merely said that 
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even if such an application lies, there was nothing in 
that case to show that the Official Assignee hadrefused 
to take action. My conclusion is based on the following 
consideration. A voluntary transfer of property, e.g.,a 
gift to wife or child and a voluntary payment to a 
particular creditor are not ab initio illegal or invalid. 
On the occurring of insolvency, such payments and 
transfers, in certain cases, are made void against the 
Official Assignee. They are therefore valid and opera- 
tive till avoided by the Official Assignee and the option 
of avoiding the transfer is given to the Official Assignee. 
If the Court entertains an application by a creditor to 
set aside such transfers, whether with or without the 
leave of Court, it is, in effect, delegating to him the 
right given by the Act to the Official Assignee. This, 
in my opinion, the Court has no power todo. The 
creditor is not however without any remedy in such 
cases. As soon as the Official Assignee refused to 
take action, it was open to the creditor to appeal 
to the Court against that decision under section 86 of 
the Act. The Court could then have reversed or 
modified his decision and compelled him to take action, 
if necessary. 

I may add that if such an appeal had been 
preferred, I would in this case have confirmed the 
Official Assignee’s decision. He could not, as I have 
held above, have moved the Insolvency Court to set 
aside the sale and he moreover come to his decision 
after a careful consideration of all the aspects of the 


' case, 


The application is therefore dismissed. 
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APPELLATE CIVIL. 
' Before Sir Guy Rutledge, Kt., K.C,, Chief Justice, and Mr. Justice Brown. 


JAMAL BROTHERS & Co., Lrp. 
v. 
CHIP MOH & Co.* 


Judgment —Order under Rule 58 (1) of Order 21, Civil Procedure Code not 
final adjudication of rights—Letters Patent, clause 13, not applicable. 


Held, that an order under Rule 58 (1) of Order 21 of the Civil Procedure 
Code merely decides that a certain sunimary remedy given by the Code is 
rot.available to the appellant and that accordingly itis not a final adjudica- 
tion of the rights of the parties, | 

Held, that such an order does not amount to a judgment within the 
smeaning of .lause 13 of the Letters Patent. 

Ma Than Myint v. Maung Ba Thein, 4 Ran. 20; P. Abdool Gafoor v. The 
Official Assignee, 3 Ran. 605 ; Satitri Thakurain v. Savi, 48 Cal. 481; Yeo 
Eng Byan v. Beng Seng & Co., 2 Ran 469—followed. 

SabhajathiChett: v. Narayanasami Cheitti, 25 Mad. 555~-dissented froin. 


Clark—for Appellants. 
Keith and Maung Tin—tor Respondents. 


RUTLEDGE, C.J.—A preliminary objection has been 
‘taken in these cases that no appeal lies. 

For the appellants it is urged that the order 
.appealed from is a final order, in that it determines 
‘the rights between the parties to apply under the 
provisions of the Code of Civil Procedure for the 
‘removal of attachment, and reliance is placed upon a 
decision of the Madras High Court in the case 
of Sabhapathi Chetti and others v. Narayanasami 
‘Chetti (1). Ae iz < ek 

A comparison of the words of Order XXI, Rules 
58 and 63 of the Code of. Civil Procédure, ‘in my 
opinion, makes it clear that the order appealed from 





* Civil Miscellanéous Appeals Nos. 27 to 21 of 1927. 
(1) (1902) 25 Mad. 535. 
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is not a “‘judgment”’ within the meaning of clause 13 
of the Letters Patent. 

The learned trial Judge has rejected the appellants” 
application under the proviso to Order XXI, Rule 58,. 
sub-rule (1) of the Code of Civil Procedure, on the 
ground that the claim was unnecessarily delayed. 

Rule 63 states: “Where a claim or an objection. 
is preferred, the party against whom an order is. 
made may institute a suit to establish the right which 
he claims to the property in dispute, but, subject to- 
the result of such suit, if any, the order shall be 
conclusive.”’ 

It is quite clear that, if this application had first 
been made in the District Court, that Court’s order 
would not have been appealable to the High Court, 
and that the appellants’ only remedy would have’ 
been to file a regular suit. It would be rather . 
anomalous if, in these circumstances, the appellants. | 
could have a right of appeal from an order of a. 
Judge of the High Court, which they could not. 
have in the case of a District Court. 

I may note that, though the judgment of the 
Madras High Court, already referred to, isan authority 
in the appellants’ favour, that decision has been, in 
certain respects, disapproved of by their Lordships of 
the Privy Council in the case of Sabitri Thakurain 
v. Savi (2). 

This Court, on the question of what is a “ judg- 
ment’’ within the meaning of the Letters Patent, has. 
on two occasions had to differ from the views taken 
by the Madras High Court, namely, in P. Abdul 
Gaffoor v. The Official Assignee (3), and in Ma 
Than Myint and two v. Maung Ba Thein (4). The 
decision of a Bench of this Court in Yeo Eng Byarw 


(2) (1921) 48 Cal. 481 at p. 490. __ (3) (1925) 3 Ran, 605. 
" . (4) (1926) 4 Ran, 20. ae 
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v. Beng Seng & Co. and others (5), has been pee 
uniformly followed, and at page 473, the late Chief _ Jamar 


‘ P - -. BROTHERS 
Justice, quoting a passage from a judgment of Sir & Co, rp. 
Arnold White, C.J., observed :— vn Bex 

& Co. 


‘‘T agree that a decision which affects the merits &C° 
of the question between the parties by a aes 
determining some right or liability may sa 
rightly be held to be a ‘judgment’; and I 
think that an order which merely paves the 
way for the determination of the question 
between the parties cannot be considered 
to be a ‘judgment’; nor can a mere formal 
order merely regulating the procedure in the 
suit, or one which is nothing more thana 
step towards obtaining a final adjudication.” 

And Mr. Justice Brown at page 475 referring to 

the order in that case observed :— 

“It does not purport finally to decide any of the 
rights between the parties.” 

Applying the same criteria to the present case, it 
_ seems clear that the learned Judge has not finally 
decided any of the rights between the parties. He 
has merely held that a certain summary remedy given 
by the Code of Civil Procedure is not available to 
the appellants, because of unnecessary delay. This 
order leaves open to the appellants the right which 
is specifically laid down in the Code, namely, the 
right of bringing a regular suit and having the 
question in issue finally decided. It consequently 
-cannot be a “judgment” within the meaning of 
clause 13 of the Letters Patent, as interpreted by 
the decisions of this Court already referred to. 

The appeals must accordingly be dismissed with 
costs, one gold mohur in each case. 

Brown, J.—I concur. 

Rye (5) (1924) 2 Ran, 469. 
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APPELLATE CIVIL. 
Before Mr, Justice Heald and Mr. Justice Cunliffe. 


JHAN BAHADUR SINGH 
v 
THE BAILIFF OF THE DISTRICT COURT OF 
TOUNGOO.* 


Creditors application to be brought on schedule in insoluency—Limitation 


Act not apflicatle—Laches would bar remedy of creditor. 


Held, that the Insolvency Acts were intended to be complete Codes and to 
prescribe their own periods of lim itations and that the Limitation Act does 
not apply. 


Held, further, that no period of limitation being prescribed for applications 
by creditors to be brought on the schedule of creditors, the matter was 
intended to be left to the discretion of the Insolvency Court. 

Held, further, that where the creditor has been guilty of unexplained 
‘delays and laches, and his application filed at a time when, if the ordinary 
tules of limitation apply, the remedy would be time-barred, the Court may 
refuse to grant his application. 


Baranashi Koer v. Bhabadeb Chatterjee, 34 C.L.J. 167 ; Damodas v. 
Uitachand, 7 Bom. 213: Rahman Karim v. Abdul Karim, 24 Cal. 672; 
Swasubvamania v. Theethiappa, 47 Mad 170; Tiluck Singh v. Parsotem 
Prostad, 22 Cal, 924—vreferred to, 


P. B. Sen——for Appellant. 
S. Ganguli—for Respondent. 


HEALD, J.—On the 5th January 1920 Ram Nath 
Singh was granted a decree for Rs. 357 against one 
Birju and in execution of that decree obtained an order 
for Birju’s detention in the Civil Jail. 

On the 7th of February 1920, Birju petitioned from 
jail to be adjudicated insolvent, and in spite of Ram 
Nath Singh’s opposition he was adjudicated insolvent 
on the 24th of February 1920, It may be noted that 
jn the schedule of debts attached to his petition he 
entered Ram Nath Singh’s debt. 


* Civil Miscéllaneous Appeal No, 69 of 1926, 
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The Insolvency Court fixed the 15th of March for 

framing the schedule of creditors, but neither Ram 
Nath Singh nor any other creditor proved any debt or 
appeared on the date fixed, with the result that no 
schedule of creditors was framed and the case was 
“closed.” Birju never applied for his discharge and 
is therefore still an undischarged insolvent. 
- On the 19th of December 1925 Ram Nath Singh 
applied to be allowed to prove his debt and to be entered 
in the schedule of creditors. He also applied to the 
Court to Seize certain cattle which he alleged to belong 
to Birju. 

The Court appointed its Bailiff to be Receiver and 
to take possession of the cattle, and at the same time 
issued notice of Ram Nath Singh’s application to be 
brought on to the schedule of creditors to Birju. Birju 
appeared and admitted the debt but still the Court 
framed no schedule. 

The cattle were seized by the Receiver and the present 
appellant claimed them as belonging to him and not 
to Birju. His claim was disallowed and he appeals. 

A question was raised in the Insolvency Court 
whether or not Ram Nath Singh’s application to be 
entered in the schedule of creditors was barred by 
limitation. The learned Judge on the strength of a 
judgment of a Bench of the High Court of Madras in 
the case of Sivasubramania v. Theethiappa (1), held 
that it was not so barred. He referred also to the case 
of Baranashi Koer v. Bhabadeb Chaterjee (2), which 
does not seem to have been officially reported. 

It was held in those cases that a debt provable in 
insolvency can be proved in the insolvency proceedings. 
although at the time of the proof a suit in respect of it 
or execution of the decree in which it has been merged. 
would be barred by limitation. 

(1) (1924) 47 Mad. 120. (2) 66 Madras Cases 738—34 C.LJ. 167. 
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I have no doubt that a debt which was not barred 
at the date of the adjudication order can in certain 
circumstances be proved in the insolvency after a suit 
or the execution of a decree in respect of it would be 
time-barred. When the law relating to insolvents was 
transferred from the Code of Civil Procedure to the 
Insolvency Acts, Article 174 of the Limitation Act of 
1877 was repealed and since that repeal it would 
appear that there is'no period of limitation for applica- 
tions by creditors of an insolvent to be entered in the 
schedule of creditors. It has been suggested that such 
applications fall under Article 181 of the present 
Limitation Act, but since the decision in the case of 
Damodas v. Uttachand (3) which was followed appar- 
ently without special consideration in the cases of Tiluck 
Singh v. Parsotem Prostad (4) and Rahman Karim v. 
Abdul Karim (5), it seems to have been held that 
Article 181 appiies only to applications under the Code 
of Civil Procedure. This view may or may not be 
correct. With all respect for the learned Judges who 
have taken or followed it I would suggest that the 
reasoning on which it was based was fallacious and that 
it was not true of the Limitation Act of 1877 any more 
than it is true of the present Limitation Act that all the 
applications mentioned in the Third Division of the 
Schedule are necessarily applications under the Code. 
If that Division was intended by the Legislature to apply 
only to applications under the Code, then the express 
reference in certain articles in that. Division to the 
applications mentioned therein as being applications 
under the Code, and the omission of such reference 
jn respect of the applications mentioned in other 
articles seems to be inexplicable. But whether or 
not it is true that the Third Division of the Schedule 
is applicable only to applications made under the Code 

(3) (1883) 7 Bom. 213, (4) (1885) 22 Cal. 924. (5) (1897, 34 Cal. 672. 
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of Civil Procedure, I accept the view that it was not 
intended to apply to applications made under the Insol- 
‘vency Acts because in my opinion those Acts were 
intended to be complete Codes of the Insolvency Law 
applicable to the areas to which they applied, and to 
prescribe their own periods of limitation. No periodof 
limitation has been prescribed in the Provincial Insol- 
vency Act for applications by creditors to be brought 
on to the schedule of creditors and therefore I would 
hold that the matter was intended to be left to the 
discretion of the Insolvency Court. 

The question then arises whether in the present 
«ase, where the creditor in question had notice of the 
debtor’s petition to be adjudicated insolvent, was 
present when the order of adjudication was made, had 
notice of the date fixed for the framing of the schedule 
of creditors and took no steps either to prove his debt or 
to be brought on to the schedule of creditors, and where 
no creditor proved any debt and no schedule of credi- 
tors was or could be framed, the creditor in question 
ought to be allowed to prove his debt and to apply to 
be brought on to a schedule of creditors after sleeping 
over his right for a period of nearly six years. To that 
question I think that there can be but one reasonable 
answer, namely, that “ Vigilantibus et non dormienti- 
‘bus lex succurrit”, and that it would be inequitable to 
allow a creditor who was actually called upon to prove 
his debt within a period fixed by the Court, who has not 
proved either within that period or within a period of 
over five years thereafter, and who has offered no 
explanation of his delay or excuse for his laches to 
‘come in and prove his debt in spite of that delay 
and laches at a time when execution of the decree 
in which the debt has been merged: would be long 
‘time-barred, except for the equitable extension of 
time which the Insolvency Law allows, 
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Since in the persent case no creditor proved in 
respect of any debt during the period of nearly six 
years which has elapsed since the adjudication, it 
was in my opinion unnecessary and inequitable for the 
Court to order the seizure of the cattle on the appli- 
cation of Ram Nath Singh, and the cattle ought to 
be returned to the person from whose possession they 
were seized. 

I would therefore set aside the lower Court’s order 
directing the Receiver to take possession of the cattle 
and would direct their return to the person from whose 


possession they were seized. 
As I would decide the appeal otherwise than 


on a finding that appellant’s claim to the cattle was. 
established, I would make no order for costs in 
either Court. 

CUNLIFFE, J.—I concur. 


APPELLATE CIVIL. 


Before Mr. Justice Pratt. 


MAUNG HLA DIN 
v. 
MAUNG KYAW GALE.* 


Provincial Small Cause Courts Act (IX of 1887), Second Schedule, Article 
31—Suit for accounts, what is—Suit for produce of land taken by 
defendant or its value is not an accounts suit—Such suit does not come 
within Article 31. 
Held, that Article 31, Second Schedule, of the Provincial Small Cause: 

Courts Act contemplate suits in the nature of suits for an account, ; 
Held, that a suit for produce of land taken by defendant or its value 

specified in the plaint is nota Suit in the nature of an accounts suit and is of 

asmali cause nature. 

Antone v. Mahadev Anant, 25 Bom. 85 ; Maung Tun Ev. Maung Shwe 
Tha, 4 U.B.R. 83 ; Ramasami Reddiv. Authi Lakshmi Ammal, 24 Mad. 502, 
Savarimuthu v. Aithurusu Rowthar, 25 Mad. 103—dissented from. 

Kunjo Behary Singh v. Madhub Chandra Ghose, 23 Cal. 884—followed. 





* Special Civil Second Appeal No. 152 of 1926 (at Mandalay). 
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Aung Thin—for the Appellant. 
Ko Ko Gyi—for the Respondent. 


Pratt, J.—Plaintiff purchased certain paddy land 
at a Court auction. Subsequently defendant worked 
a portion of the land, claiming to be a tenant of the 
original owner. 

Plaintiff accordingly sued for the produce, which 
defendant had taken from the land which he had 
entered and forcibly worked or its value Rs. 210. 

The suit was decreed in the Township Court but 
that decree was reversed on appeal to the District 
Court. oe ; 

- Plaintiff now comes up on second appeal. 

A preliminary objection has been taken that no 
second appeal lies, the suit being of a small cause 
__ Rature, , 

On behalf of plaintiff it is contended that the 
suit is one ‘for the profits of immoveable property 
belonging to the plaintiff, which have been wrongfully 
received by defendant”’ falling within Article 31 of 
the Second Schedule to the Provincial Small Cause 
Courts Act and as such excepted from the cognisance 
of a Court of Small Causes. 

The suit is in effect for damages for use and 
occupation and is similar to a suit for mesne profits 
theugh the actual claim is for the whole produce 
removed and not for the mesne profits only. 

In Kunjo Behary Singh v. Madhub Chundra Ghose 
(i), it was hell by a majority of a full bench of 
the Calcutta High Court that no second appeal lies 
from a suit for mesne profits where the value of 
the subject-matter in dispute is less than Rs. 500. 


(1) (1886) 23 Cal. 884, 
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In order to ascertain whether a suit for mesne 


MAUNG ine Hra profits falls within the definition of Article 31 above 


Uv, 
MAuNG 


Kyaw GALE. 


—_— 


Pratt, J. 


quoted Petheram, C.J., considered it necessary 
to examine carefully what a suit for mesne 
profits was. : 

He laid down that if any person, by force or 
fraud takes possession of immoveable property which 
belongs to another and deprives the true owner of 
the possession of his property, he commits a trespass 
for which trespass the owner of the property.may - 
compel him by civil suit to pay him damages in 
the nature of mesne profits. In such a suit the 
profits of the property actually received by . the 
wrong-doer may not even be the measure of the 
damages. 

The article on which reliance is ; placed tuns ‘“‘any 
other suit for an account, including a suit by a 
mortgagor, after the mortgage has been satisfied, to 
recover surplus collections received by the mortgagee. 
and a suit for the profits of immoveable property 
belonging to the plaintiff, which have heen wrong- 
fully received. by the defendant.” 

Reading the article as a whole it seems quite clear 
that the forms of suit described are included as 
being of the nature of suits for an account. 

As Petheram, C.J., puts it, ‘‘The article, I think, 
clearly contemplates cases in which the plaintiff 
claims an account of monies, which the defendant 
has received, and to an account of which the plaintiff 
is entitled because the monies received belonged 
to him. This is not. the .case in a simple action 
for damages, and what is called an action for mesne 
profits is nothing more.’ 

A suit for profits of immoveable hoa wrong. 
fully received is included from the point of view 
of a suit for an account, 
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A contrary view was taken by Saunders, J.C., in 
Maung Tun E v. Maung Shwe Tha (2), after dis- 
cussing the conflicting views of the Indian High 
Courts. 

He was of opinion that the proposition that the 
last two sentences of Article 31 are governed by 
the first part of the first sentence and that the fact 
that Article 31 follows Article 30, which deals with 
a suit for an account of property, indicates that it 
was the intention of Article 31 to exclude only suits 
for an account is extremely doubtful. 

I have studied the Bombay and Madras cases 
cited by Saunders, ].C., in his judgment and am stil] 
of opinion that the view taken by the majority in the 
Calcutta case already referred to is correct. 

It seems to me clear that the first part of the 
first sentence governs the last two clauses of 
Article 31, 

In Antone v. Mahadew Anant (3), a bench of the 
Bombay High Court held, following the current of 
decisions in the Court, that a claim for mesne profits 
by a purchaser at an execution sale, based on the 
allegation that he had been dispossessed by the 
defendant, cannot be regarded as a claim in which 
the defendant rightfully received and wrongfully 
retained those profits, and falls within clause 31 of the 
Provincal Small Cause Courts Act Schedule. 

The judgment is unsatisfactory inasmuch as it 
does not discuss the question of whether clause 31 
refers to suits of the nature of suits for an account 
only. 

The Madras Full Bench in Savarimuthu v. 
Aithurusu Rowthar (4), laid down categorically that 


(2) (1921) 4 U.B.R, 83. (3) (1901) 25 Bom. 65. 
(4) (1902) 25 Mad. 103, 
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a suit for the profits of immoveable property belong- 
ing to the’ plaintiff which. have been..wrongfully 
received by the defendant, who dispossessed .the 
plaintiff in execution of a decree afterwards set aside’ 
on appeal, is not cognisable by a Court of Small 
Causes, but did not discuss the point referred and 
gave no reasons. 

This decision cannot therefore be considered as 
illuminating. 

In the later case of Ramasanu Reddi v. Authi 
Lakshmi Ammal (5), it was held that a suit framed 
as one for mesne profits was exempted from the 
cognisance of the- Small Cause Court under clause 
31 of the Second Schedule to the Small Cause Court 
Act. Here again no reason was given, there was 
no discussion, and no authority was cited, The 
finding was taken apparently as a matter of course, 
and is not helpful, 

The plaint in the present suit is not couched. in 
the terms of a suit for an account, 

Plaintiff does not claim an account of monies, 
which the defendant has received, and to an account 
of which plaintiff is entitled because the monies 
received belong to him. 

Although he may be said in effect to claim 
damages for use and occuption, he does not ask’ 
for mesne profits. ne 

He does not merely sue for ihe rails of the 
land, but for the whole of the produce. He 
asks for no account, but specifies what the. 
produce is, 

I am of opinion that the suit as framed does not 
fall within. Article 31, but was of a Small Cause. 
nature and that therefore no second appeal lies. 

The appeal is dismissed with costs. 

(8) (1911) 34 Mad. 502, 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K C., Chi:f Justice, and Mr. Justice Brown. 


THE CHETTIIAR FIRM OF S.R.M.M.R.M. 
8 


TEO EE SAN.* 


Civil Procedure Code (Act V of 1908), section 47—A pplicability to proceedings 
under Order 21, Rule 58—Parties to the suit, who are—FosSession alone not 
to be considered where section 47 applies. 


Ordinarily on applications for removal of attachmen!, Courts do not go into 
questions of title but confine their attention merely to the question of pessession. 
But where the applicant, who was a defendant in the capacity of a legal 
representative of a deceased debtor, applies for removal of attatchment to 
certain property which formed part of the deceased’ s estate on the ground that 
it was in the applicant’s possession, having been given to him as a legacy aud 
the same perfected by conveyance by the executor or adininis'rator of the 
deceased’s estate, held that section 47 of the Civil Procedure Code applies to 
this case ; and the Court must consider the question of the title as well. 


Iswar Chander v. Beni Madhub, 54 Cal. 62; Ramaswami Sastrulu v. 
Kameswaraniuna, 23 Mad. 361 ; V.T. Arunachellam Cheity v. Maung San Ngwe, 
2 Ran. 168—rcferred to, 


| A. B. Banerjee-—for the Appellant. 
Clifton—for the Respondent. 


RUTLEDGE, C.J., AND Brown, J.—This is an appeal 
from an order of the Original Side of this Court 
setting aside the order of the Deputy Registrar and 
directing that the attachment of certain premises be 
removed. 

The appellant firm, in Civil Regular No. 40 of 
1923, sued six persons including the respondent as 
the heir and legal representatives of one Teo Kho Tee 
for a sum of nearly Rs, 34,000 on a mortgage suit 
and obtained a decree. The mortgaged property not 
having realised the decretal amount, the appellants 








* Civil Miscellaneous Appeal No, 3 of 1926, 
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obtained a personal decree against the deceased 
debtor’s three executors, of whom the respondent’s 
mother, Ma Sein Bye was the only active one, 
A personal decree was not obtained against the 
respondent as the estate was in the hands of the 
executrix, his mother, ms 

In execution of this personal decree, the appellanis 
attached premises known as 8, Tseekai Maung Khine 
Street. The respondent applied for removal of the 


attachment on the ground that his father had 


bequeathed this house to him by his will, that he 
had been in possession of it and collectirg the 
rents of it and that his mother, the executrix, had 
executed a formal legal conveyaace upon the 15th 
July 1925 before the date of the attachment. 

The learned Deputy Registrar, after recording 
evidence, came to the conclusion that as_ the 
respondent was living in the house with the 
executrix and the other members of the family 
conveyance to him of the house, like the other 
conveyances by the executrix to her minor children, 
was not genuine but merely fraudulent for the 
purpose of defeating the creditors of the estate and 
that the house consequently was still part of the 
unadministered estate of the deceased debtor. 

In the order under appeal, the learned Judge 
considered that the only point before him for deter. 
mination was the question of possession and he held 
that at the date of the attachment, the respondent 


’ was in possession. 


In an ordinary case of attachment, no doubt 
Courts do not go into questions of title, but confine 
their attention merely. to the question of possession. 
But this is not an ordinary case of attachment. A 
serious question, which was not considered, is 
whether the questions that are raised must be decided 
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under section 47, Civil Procedure Ccde, or whether 
the appellants are to be relegated to a fresh suit. 
This has not been considered in the order under 
appeal. x” oe ue. 

For the respondent, it was urged that the section 
47 cannot apply to this case as the respondent 
applies now in the capacity of a legatee under his 
father’s will, stengthened by a conveyance of the 
property by: his mother, the executrix; that he was 
not sued in sucha capacity in the original suit, Civij 
Regular No. 40 of 1923 ; and that if he is a stranger 
to the suit, section 47 does not apply. 

We are unable to accept this argument. We 
must consider the conduct of the parties; both 
respondent and his mother, in order to ascertain the 
real position. In this connection, we may refer to 
Ramaswami Sastrulu v. Kameswaramma (1), which is 
the decision of a Full Bench of the Madras High Court 
where the facts in their main features do not differ, 
very widely from the case before us. At page 366, 
the Court observes: “It was contended before us 
that a defendant in whose favour the suit is dismissed 
is not a party to the suit-within the meaning of the 
section, because there is no decree which can be 
executed against him and that the words‘ parties to 
the suit’ in the section must be limited to the 
judgment-creditors and judgment-debtors, because 
they are the only persons between whom questions 
could arise ‘relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution 
thereof.’ We do not think that the words‘ parties 
to the suit’ can be limited in the way suggested. 
The Privy Council have more than once pointed out 
that a narrow construction should not be placed on 


—_ 





(1) (1900) 23 Mad, 361, 
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the words of this section—the object of the enactment 
being to check needless litigation.” 

On the same point we may refer to Iswar Chander 
v. Beni Madhub (2) and V. T. Arunachellam Chetty v. 
Maung San Ngwe (3). 

We are consequently of opinion that the learned 
Judge should have decided the question raised in 
this case under the provisions of section 47 of the 
Civil Procedure Code. The obligation thrown upon 
the executrix to pay debts of every description before 
paying any legacy is perfectly clear. Section 325 
of the Indian Succession Act, 1885, only states what 
has always been the law and section 261 of the same 
Act makes it clear that a creditor can compel a 
legatee who has been paid his legacy to refund. 
The respondent is the son of the executrix. He 
is living with her and he has no.doubt been acting 
with her throughout and from their evidence as 
recorded by the Deputy Registrar it seems perfectly 
plain to us that the executrix conveyed the property 
in question to the respondent and other property to 
her minor son and her minor daughter fraudulently to 
defeat the appellant’s personal decree; and that she 
knew perfectly well at the time she was conveying 
and the respondent knew perfectly well at the time 
that it was conveyed to him that the Chettiars’ decree 
must be satisfied before any legacy mentioned in the 
will was given effect to. In such circumstances as 
these, the Court is not likely to press technical 
consideration so far as to work injustice.. 

For these reasons, we allow the appeal, set aside 
the order appealed from and restore the order of the 
Deputy Registrar. Appellants are entitled to costs 
in this Court and in the lower Court of three gold 
mohurs in each. 
aie (2) (1897) 24 Gal..62. _- (3) (1924) 2 Ran. 168, 
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APPELLTE CIVIL. 
Before Mr. Justice Heald and Mr, Justice Cunliffe. 


kK. K. DEB 
v. 
N. L. CHOWDHURY.* 


Civil Procedure Code (Act V of 1908), Order 21, Rule 26—Concurreni 
transfers to two executing Courts whether permitted by law—Court 
passing decree retains control of froceedings, 

Itis clear from the provisions of Order 21, Rule 26 of the Civil Procedure 
Code that the Court which passed the decree retains control of execution 
proceedings eyen after transfer of the decree to another Court. 

Held, that thereis nothing in the Civil Procedure Code to prohibit the 
sending of a decree for execution to two Courts at the same time ; and that the 
Court which passed the decree can after sending the decree to one Court. for 
execution has jurisdiction to send it to another Court for execution. 

Maharajah of Bobili v. Narasaraju, 39 Mad. 640 —referred to, 

Saroda v. Lachineeput, 14 M.1.A. 259— followed. 


Anklesaria—for the Appellant. 
K.C. Bose—for the Respondent. 


HEALD, J.—In Suit No. 20 of 1916 in the District 
Court of Akyab respondent obtained ex-parte a money 
decree for over Rs. 5,000 against appellant, the decree 
being dated the 31st of March 1916. 

On the 10th of April 1916 in Execution Case 
No. 82 of 1916 of the District Court of Akyab he 
applied for the transfer of the decree to the Court of 
the Second Subordinate Judge of Chittagong for exe- 
cution, and it was duly transferred. Execution Case 
No. 315 of 1916 was opened in that Court, and ulti- 
mately that Court returned the decree with a certificate 
that a writ of altachment had been issued and a sum 
of Rs. 450 had been realised, but that because the 
original decree obtained by the decree-holder at Akyab 
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had been set aside on the ground of fraud by a decree 
of that Court passed on the 11th of February 1918 in 
Suit No. 611 of 1916, the execution could not proceed. 
It may be noted that it does not now seem to be 
alleged that the decree was actually set aside, and that 
the part of the certificate stating that it had been set 
aside seems to have been mistaken. 

On the 2nd of September 1918 respondent in 
Execution. Case No. 138 of 1918 of the District Court 
of Akyab again applied for the transfer of the same 
decree and this time he asked for it to be transferred 
to the First Subordinate Judge’s Court at Chittagong. 
The decree was transferred and the case in the Akyab 
Court was closed. The record of the proceedings of 
the Akyab Court does not show that any certificate . 
under ‘section 41 of the Code was received from the 
Chittagong Court, but it does contain a petition filed 
by respondent asking whether or not such a certificate 
had been received, anda note by the Judge saying that 
no certificate had been received and directing that a 
letter be written to the Chittagong Court to enquire 
The petition was filed on the 30th of November. 
1925 and the Judge’s note was made on the same 
day, but the record does contain any reply from’ 
the Chittagong Court. It appears however from the 
register of execution cases in the Court of the First 
Subordinate Judge of Chittagong, that the decree 
was duly received in that Court, that execution case 
No, 610 of 1918 of that Court was opened, the decree 
to be executed being that passed on the 3rd of March 
1916 by the District Court of Akyab in Suit No. 20 
of 1916, that application for execution of that decree 
had previously been made in Execution Cases 82 of 
1316, 315 of 1916 and 188 of 1918, that the appli- 
cation was dismissed for default on the 27th of 
February 1919 and that the result had been reported, 
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On the tst of November 1921 in Execution Case w. 1, Cow: 


No. 56 of 1921 of the Akyab Court, respondent 
applied for execution of the same decree by the 
attachment of certain furniture at Akyab which he 
alleged to belong 1o appellant, A warrant of attach- 
ment was issued but was returned unexecuted because 
respondent had failed to point out the furniture, 
and as respondent did not appear his application 
for execution was dismissed on the 7th of Decem- 
ber 1921. 

On the 16th of February 1924, in Execution 
Case No. 6 of 1924 of the District Court of Akyab 
a fresh application was made for transfer of the 
decree to the Court of the Second Subordinate 
Judge of Chittagong, and it was transferred. An 
Execution Case said to be No. 326 of 1925 of the 
Second Subordinate Judge of Chittagong was opened 
but the application for execution was dismissed for 
default on respondent’s part. A fresh application for 
execution in case No. 521 of 1925, was made in 
the same Court, and in that case appellant raised an 
objection that the application was time-barred, and 
also that the Court had no jurisdiction becatse the 
First Subordinate Judge of Chittagong had sent no 
certificate under section 41 of the Code to the 
Akyab Court so that the decree was still in the 
First Subordinate Judge’s Court fur execution and 
could not be executed by any other Court. The 
Second Subordinate Judge said that it was not for 
him to hold that the District Court of Akyab had 
-acted illegally and without jurisdiction in transfer- 
ing the decree to his Court and he stayed execution 
in order to give appellant time to apply to the 
District Court at Akyab. 
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Appellant then applied to the District Court of 


KK Des Akyab to recall the decree which it had sent to the 
N, L, Cuow. Second Subordinate Judge of Chittagong in Execu- 


DHUR 


HEALp, J. 


tion Case No. 6 of 1924 on the ground that after 
the decree had been sent to the First Subordinate 
Judge in Execution Case No. 138 of 1918 of the 
Akyab Court the Akyab Court had no jurisdiction to 
transfer it to the Court of the Second Sub-Judge at 
Chittagong. 

The learned Judge held that even if no certi- 
ficate was sent by the Chittagong Court to the 
Akyab Court in the Chittagong Execution , Case 
No. 610 of 1918, nevertheless the Akyab Court 
which was the Court which passed the decree had 
power to send it for execution to another Court at 
Chittagong, and accordingly dismissed the application. 

Appellant appeals on the ground that the learned 
Judge was mistaken inlaw in finding that the Court 
which passed a decree has power to send the same 
decree for execution to two Courts at the same time. 

We have heard the learned advocates on both 
sides and on the facts I am of opinion that no question 
of concurrent execution arose, The register of the 
Chittagong Court shows that a report, which was 
presumably the certificate required by section 41 of 
the Code, was sent by the First Subordinate Judge of 
the Chittagong Court to the District Court of Akyab 
in Execution Case No, 610 of 1918 of the Chittagong 
Court, There is a strong presumption that the entry 
in the official register of the Chittagong Court was 
correctly made, and there is also a presumption that 
that Court followed the procedure laid down in the 
Code. There is nothing to rebut those presumptions, 
except the fact that the certificate was not found on 
the record of the Akyab Court’s proceedings. I would 
therefore hold that the certificate required by section 


VoL. V] RANGOON SERIES. 


41 of the Code was sent by the Chittagong Court to 
the Akyab Court and that therefore there was no 
question of concurrent execution in two Courts or 
of the jurisdiction of the Akyab Court, which passed 
the decree, to transfer the decree to the Second 
Subordinate Judge of Chittagong. 

As however the lower Court disposed of the 
matter solely on a question of law and the appeal has 
been argued in this Court only on that question I 
think that it is desirable that we should express our 
opinion on the point. 

It is common knowledge that there has been a 
conflict of judicial dicision on the question whether 
the Code allows or contemplates the execution of a 
decree in more than one Court at the same time, and 
there is at present before the Indian Legislature a 
Bill intended to make the law on this subject clear. 
The view that two Courts cannot have concurrent 
jurisdiction to execute the same decree is based on 
the decision of their Lordships of the Privy Council 
in the case of the Maharajah of Bobili v. Narasaraju 
(1). In that case a decree was obtained in the District 
Court of Vizagapatam and was sent to the Court of 
the Munsif of Parvatipur for execution on the ground 
that the properties against which execution was desired 
‘were within the limits of the territorial jurisdiction 
of the Munsif. The Munsif attached certain properties 
within the local limits of his jurisdiction, but sub- 
sequently dismissed the application for execution, 
The Munsif did not send to the District Court the 
certificate required. by section 4! of the Code. The 
decree-holder applied to the District Court for the 
sale of the property which had been attached by the 
Munsif. Their Lordships held that when the applica- 
tion for the sale of the property which had been attached 
~_  e 
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by the Munsif was made to the District Court “ that 
Court was not the proper Court to which ihe 
application to execute the decree by sale of the 
immoveable property which had been attached by the 
Court of the Munsif should have been made, and 
that the proper Court to which that application should 
have been made was the Court of the Munsif of 
Parvatipur, as that was the Court whose duty it then 
was to execute the decree so far as it could be 
executed by that Court.” 

T hat dictum has since has been regarded as deciding 
that when a decree has been transferred to another 
Court for execution, that Court alene has power to 
execute it, but with all respect to the learned Judges 
who have so held, I would suggest that it does not 
gosofar. The application with which their Lordships 
were dealing was an application to the District Court 
for the sale of property which had been attached in 
execution by the Munsif’s Court. It does not appear 
from the report whether the property which had been 
attached was or was not within the territorial limits 
of the jurisdiction of the District Court, but it may 
be presumed that it was, It does not however seem 
to me to follow from the fact that their Lordships 
held that the District Court was not the proper Court. 
to order the sale of property which had been attached 
by the Munsif that their Lordships intended to lay 
down a general rule that a decree cannot be executed 
in two Courts at the same time. Such a rule would 
be directly contrary to their Lordships’ own dicision 
in the case of Sarvda v. Luchmeefut (2), where they 
said “‘A more important point involved in the case 
is whether the transmission could be made to the 
three Zillah Courts concurrently, for the purpose of 
execution. On consideration of the Code their 

(2) 14 Moore's Indian Appeals 529, eo, 
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Lordships can find nothing to prevent this beingdone, —-1927 
On the contrary, the procedure is well adapted to Kk. K.Den 
allow of it, and of its being done most beneficially y, L. Caow 
for the creditor, and without injustice to the debtor, HRY: 
If it were not so, the debtor might be able to get Heat, J. 
rid of his property before it could be attached, On 

the other hand, there is provision for the protection — 

of the debtor, for the issuing of the execution in 

more Zillahs than one is made subject to the control 

of the Judge, who may refuse to do: so, where ‘he 

saw there was any sufficient reason to the contrary’ 
(section 286). Again, after the attachments have been 
granted, if there should be any ground of complaint, . 

the debtor and any parties interested may apply, under 

the provisions: of the Code, to remove or stay 
proceedings under them. 

“Tt would, no doubt, in many cases, be a right 

exercise of the discretion of the Court not to act on 

the power, and tu refuse to send a decree for con- 
current execution into several places; and when it 

did act on it, it would be, in many cases, proper to 

impose terms on decree-holders, that they should. not 
proceed to sale under all the attachments at once.” 

It is clear from the provisions of Order’ 21, Rule 

26, that the Court which passed the decree. retains 
control of the execution proveedings since it. .can 

stay execution or make any other order relating to 

the execution which might have been made by it 

if execution had been issued by it or if application 

for execution had been made toit. There is nothing 

in the present Code, any more than there was in 

tne Code of 1859 which prohibits the sending of a 

decree for execution to two Courts at the same time 

and as I do not think that the decision of the Privy 
Council in the case first cited decides that a decree 

can never in any circumstances be executed by two 
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Courts simultaneously, I would hold that the lower 


K K. Des Court was right in finding that even if the certificate 
N.L. CHow- required by section 41 was not sent to the District 


DHURY. 
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1927 
Mar, 29. 


Court of Akyab by the Court of the First Subordinate 
Judge of Chittagong the District Court of Akyab, 
which was the Court which passed the decree, had 
jurisdiction to send the decree for execution to the 
Court of the Second Subordinate Judge of Chittagong. 

I would therefore dismiss the appeal with costs. 
Advocate’s fee to be ten gold mohurs. 


CUNLIFFE, J,—I agree. 


APPELLATE CIVIL. 
Before Mr. Justice Das. 


EWIN SHAUK WA 
v. 
U PO NYUN.* 


Specific Relief Act (I of 1877), sections 54 and 55—Mandatory injunction 
whether obtainable against trespasser to remove trees planted and butl. 
dings put up—Breach of an obligation necessary for relicf, 

The defendant, alleged to be a trespasser on the plaintiff’s land, had planted 
rubber trees and erected a hut on a portion of the Jand. On the plaintiff filing 
a suit for a mandatory injunction directing the removal of the trees and the hut. 

Held, that the case was merely one of trespass and as there was no obliga- 
tion on the part of the defendant to perform the acts prayed for, a suit fora 
mandatory injunction would be lie. 


Kyaw Din—for the Appellant. 
Young—for the Respondent. 


D.'s, J.—The respondent filed a suit for a manda- 
tory injunction directing the appellant to remove his 
rubber trees, a hut and brickpost standing on the 


<r 





* Civil Second Appeal No. 697 of 1926, 
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rcspondent’s rubber land. The respondent’s case was 
that the land in question formed part of his holding, 
and that the appellant had trespassed on it, planted 
rubber trees and erected a hut on a portion of the 
jand. Both the lower Courts granted the injunction 
asked for. 

It is now argued before me that section 54 of the 
Specific Relief Act does not apply to the facts of this 
case ; that a suit for a mandatory injunction will not 
lie on the facts of this case ; and that the respondent 
should have filed a suit for possession of the land 
before asking for an injunction. Section 55 of the 
Specific Relief Act runs as follows :— 

“When to prevent the breach of an obligation, 
it is necessary to compel the performance of 
certain acts which the Court is capable of 
enforcing, the Court may in its discretion 
grant an injunction to prevent the breach 
complained of and also to compel perfor- 
mance of the requisite acts.” 

Before a suit for a mandatory injunction can be 
filed there must be an obligation on the part of the 
defendant to perform certain acts. In this case it is 
not alleged that the appellant has committed a breach 
of any obligation on his part. The case was merely 
one of trespass, and the respondent’s remedy was to 
file a suit for possession of the land. I do not think 
that a suit for a mandatory injunction can be filed 
without suing for possession of the land. 

I must, therefore, allow this appeal and dismiss 
the respondent’s suit with costs in all Courts. 
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FULL BENCH (CIVIL). 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Das, 
Mr, Justice Maung Ba, and Justice Brown, 


IN RE MA YIN MYA AND ONE 


v. 
TAN YAUK PU anp two.* 


Burma Laws Act (XIII of 1898), section 13—Mixed marriages between Chinese 
Buddhist and Burmese Buddhist—T he lex loci contractus is the Burmese 
Buddhist Law—Chinese Customary Law how far recognized. 

Held, that the Burmese Buddhist Law regarding marriage is primd facie 
applicable to Chinese Buddhists contracting marriage in Burma aS‘ ti.e lex locs 
contracttus, 

Held, that to escape from the application of Burmese Buddhist Law 
regarding marriage, a Chinese Buddhist must prove that he is subject to a 
custom having the force of law in Burma and that that custom is opposed to 
the provisions of Burmese Buddhist Law applicable to the case. 

Held, further, that in case the maiter in issue is the marriage of a Buddhist 
Chinese with a Burmese Buddhist woman he must, if he desires the 
customary Jaw to apply, show that the application of the custom having the 
force of law will not work injustice to the Burmese woman, 


Benjaminv. Benjamin, 50 Bom, 369 ; Chetti v. Chetti, L.R. (1909) P.D. 67 ; 
Fone Lan v. Ma Gyee, 2 L.B.R. 95 ; Hong Kuv. Ma Thin, S.J. 133; Ma Shein 
v, Kim Sein, 8L.B.R. 225; Ma Tin vy. Doop Raj Barua, (1894) U.B.R. 608 ; Man 
Han v. R.M.A.L, Firm, 4 Ran. 110; Mir Anawruddin v. The Superintendent 
Registrar of Uarriages, Hammersmith, L.R. (1917) 1 K.B. 634; Pa Par v.Nga 
Po, Special C. 11 A. 153 of 1910, C.C.L.B; Pwa Mev, San Hla, 7. L.B.R. 270; 
Saw Maung Gyiv. Thu Ka,8 L.B.R. 208 ; Sein Kyi v. Ma E, 8 L.B.R. 399 ; 
Simonin v. Mallace, 29 L.J.(P. and M.) 97; Sottomayor v. De Barros, L.R. 3 
P.D.1 ; TheinShin v, Alt Shein, 8 L.B.R. 222—referred to. 


This reference arose out of Civil Revision No. 55 
of 1926 of this Court, where Mr. Justice Maung Ba 
being of the opinion that the question involved is 
of great importance and far reaching consequence 
referred to a Bench or a Full Bench the question, 


* Civil Reference No. 1 of 1927 arising out of Civil Revision No. 55 
of 1926. 
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which appears, with the facts of the case, from the 
order reported below. 

“This is an application for revision of the order 
of the District Judge of Pegu dismissing Suit No. 36 
of 1925. The order dismissing the suit is obviously 
errcneous. The plaintiff died and one Ma Yin Mya, 
who claims to be his widow for herself and as next 
friend of her minor son applied to the Court to be 
added as legal representatives. Her claim was en- 
quired into and the learned District Judge held that 
she and her son were not the legal representatives 
of the deceased plaintiff. Whether that view is 
correct or ciherwise will be considered later. I 
shall for the present confine myself to the question 
whether the order dismissing the suit is correct. 
The learned District Judge has evidently not paid due 
attention to Rule 3 of Order XXII of the Civil 
Procedure Code. He should have kept the suit 
pending till the period of limitation, that is, 90 days 
from the date of death, expired and should then 
have recorded an order that the suit had abated. 

“T shall now consider the merits of the claim put 
forward by Ma Yin Mya. The plaintiff Tan Yauk 
Su was one of the three sons left by one Tan Bun 
So, a Chinese Buddhist, who died intestate at Kyaikto 
about 11 years ago. He was the youngest of the 
three. In March 1924 his mother Ma Chein died 
and the eldest son had predeceased her. About three 
months later, the plaintiff Tan Yauk Su apparently 
quarrelled with his surviving elder brother Tan Yauk 
Pu and came away from the family house. He 
eloped with Ma Yin Mya, daughter of Ma Nyein 
Shin. He was then a minor. Ma Nyein Shin then 
received her daughter back as well as her son-in-law 
when they were brought back by some lugyis, 
Refreshments were provided and no relations cof the 
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boy were then present. The learned District Judge 
remarked that no particular ceremony was performed 
at the alleged marriage, that taere was no wedding 


procession, which was custamary in some of the 


Chinese marriages, and that there was no evidence 
that the couple ever appeared before the public as 
man and wife. He concluded that the whole affair 
relating to the alleged marriage was a hole and 
corner matter. 

“The law regarding marriage among Chinese 
Buddhists is by no means settled. Section 13 of the 
Burma Laws Act lays down that where in any suit 
or other proceeding in liurma it is necessary for the 
Court to decide any question regarding succession, 
inheritance, marriage or caste, or any religious usage 
or institution, the Buddhist law in cases where the 
parties are Buddhists shall form the rule of decision, 
except in so far as such law has by enactment been 
altered or abolished, or is opposed to any custom 
having the force of law. The term ‘Buddhist’ isa 
wide term and may include any nationality other 
than Burmese. So it would appear that ordinarily 
irrespective of nationality when the parties are 
Buddhists, the law to be applied is the Buddhist law. 
However some difficulty has been experienced in 
interpreting this phrase ‘Buddhist law.’ In the case 
of Burmese Buddhists, the Buddhist law applicable 
to them is contained in a series of Dhammathats, 36 
in number, enumerated in Kinwun Mingyi’s Digest. 
Those Dhammathats are collections of rules which 
are in accordance with customs and usages of the 
Burmese people. Ihave tried to find out what the 
personal law of a Chinese Buddhist is. I have only 
succeeded in finding the law applicable to the Chinese 
in general including non-Buddhists. There appears 
io be no special law tor those Chinese who are 
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Buddhists. In the Translations from the Genera 
Code of Laws of the Chinese Empire by Jamieson 
published in September and October 1881 in the 
China Review, I find the following :—" Section 101.— 
Every contract of marriage must be made with the 
free consent of the two families interested. As 
regards contracting parties, it is said that in all cases 
the grandparents or the parents shall be deemed to 
be the principals in a contract of marriage ; if these 
are dead, the nearest relation shall be deemed the 
principal.” . 

“In his commentary, Jamieson makes the follow- 
ing observation: ‘Mariage in China is a civil con" 
tract, not between the man and woman, but between 
the heads of the two families, reckoned according to 
the rule of agnatic succession. The consent of the 
bridegroom or bride is not required not even asked: 
acquiescence is implied from the parental authority: 
It requires no registration or celebration by any public 
authority civil or religious.’ 

“ According to the Burmese Buddhist law, marriage 
is also a purely consentual contract. No ceremony 
of any kind is necessary to validate the marriage 
among Burmese Buddhists. Of course in the case 
of a minor girl, the necessary consent is supplied 
by the guardian. The effect of the ruling in the 
case of Ma Sein v. Kin Sein (1:, is that in the case 
of the Chinese elso no ceremoney is essential. It 
appears to me that if the law applicable to all 
Chinamen alike is to be applied to those Chinamen 
who are:Buddhists, the enactment requiring Buddhist 
law to be applied to Buddhist Parties will become a 
dead letterfin the case of Chinese Buddhists, because 
we shall be administering Chinese law as there is 
no special law governing Chinese Buddhists. 

(1) 9 B.L.T. 81. 
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“In the case Mahomedans or Hindus though there 
may be different schools for different sects or castes 
there is still Mahomedan law or Hindu law for alj 
Mahomedans and Hindus. But in the case of Bud- 
dhists there is no Buddhist law for all Buddhists. I 
should think that the most equitable solution of the 
difficulty would be toapply the lex loci contractus accord- 
ing to the dictum cf Sir Charles Fox in the case of Sein 
Kyiv. Ma E (2). That dictum was accepted by Sir 
Sidney Robinson in the case of Ma Twe v. Lwe Hain 
(3). As the question involved is of great importance, | 
am of opinion that it should be decided authorita- 
tively once for all. I therefore refer the following 
question to a Bench ora Full Bench as the Hon'ble 
the Chief Justice may constitute.” 

‘‘In the case of Chinese Buddhists, is the Burmese 
Buddhist law regarding marriage applicable 
to them as the ‘lex loci contiactus’ or, if not, 
which is the law applicable ;” . 

The reference was heard bya Full Bench compose 
of Rutledge, C.J., Das, Maung Ba, and Brown, JJ. 

A, Eggar, Government Advocate—Amiicus curic 
at the request of the Court. 


Kyaw. Zan—for Applicants. 
Shanmugam—for the Respondents. 


RUTLEDGE, C.J.—This is a reference by Mr. Justice 
Maung Ba of the following question :-— 

“In the case of Chinese Buddhists, is the Burmese 
Buddhist law regarding marriage applicable 
to them as the lex loci contractus, or, if not) 
which is the law applicable ?”’ 

It is a principle of Private International Law 
recognised and enforced under the English seystem of 


(2) (1916) 8 L.B.R, 399. (3) 13 B.L.T, 105, 
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Jurisprudence that the lex loci contractus governs the 
formal requisites of a marriage. And the English 
Courts have gone so far as to include consent asa 
part of the ceremony of marriage and not a matter 
affecting the personal capacity of the parties to con- 
tract a marriage. |See Simonin v. Mallace (1), Sotto- 
mayor v. De Barros (2).] 

The only way in which a foreign law or custom 
having the force of law can affect the validity of a 
local marriage is by the law of the domicile of the 
parties creating an incapacity (see Dicey’s Conflict of 
Laws, third edition, pages 663 and 683). 

In this country, however, the question is compli- 
cated by the provisions of section 13 (1) of the Burma 
Laws Act, 1898 :— 

‘“©13, (1) Where in any suit or other proceeding 
in Burma it is necessary for the Court to decide any 
question regarding succession, inheritance, marriage 
or caste or any religious usage or institution. 

(a) the Buddhist law in cases where the parties 
are Buddhists ; 
(b) the Mahomedan law in cases where the 
parties are Mahomedans ; and 
(c) the Hindu law in cases where the parties 
are Hindus ; 
Shall form the rule of decision, except in so far as 
such law has by enactment been altered or abolished 
or is opposed to any custom having the force of 
law,” 

The learned Government Advocate has traced 
this provision back to 1772, viz., to Warren Hastings’ 
23rd tule with regard to civil rights: ‘‘that in all 
suits regarding marriage, inheritance and caste and 
other religious usages and institutions the laws of the 


(1) 29 L.J. (P. and M.) 97. (2) L.R. 3 P.D. 1 at page 7. . 
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Koran with respect to Mahommedans and those of the 
Shaster with respect to Gentus (Hindus) shall be 
invariably adhered to. ” 

This provision is embodied in section 112 of the 
Government of India Act, 1915. 

“The High Courts at Calcutta, Madrasand Bombay, 
in the exercise of their original jurisdiction in suits 
against inhabits of Calcutta, Madras or Bombay, 
as the case may be, shall, in matters of inheritance 
and succession to lands, rents and goods, and in 
matters of contract and dealing between party and 
party, when both parties are subject to the same 
personal law or custom having the force of law, 
decide according to that personal law or custom, and 
when the parties are subject to different personal 
laws or customs having the force of law, decide 
according to the law or custom to which the defendant 
is subject.” 

The saving as regards Hindu and Mahommedan law 
has been embodied in most of the Acts of the several 
provinces of India such as the Bengal Civil Courts 
Act, 1887, section 37; the Madras Civil Courts 
Act, 1873, section 16; customs having the force of 
law are prominently recognized in the Punjab Laws 
Act, 1872, sections 5 and 6; the Central Provinces 
Laws Act, 1875, sections 5 and 6and the Oudh Laws 
Act, 1876, section 3. 

The saving as to Buddhist law first appeared in 
the Burma Courts Act, 1872, section 6. _ It was repeated 
in the Burma Courts Acts of 1875 and 1889 and in 1898 
removed and incorporated as we have Seen in the 
Burma Laws Act, section 13. 

The saving of personal laws is not complete and 
exhaustive. It is expressly mentioned “except in so 
far as itis opposed to any customs having the force 
of law.”’ 
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Sir Courtenay Ibert in his Government of India, 
second edition, page 329, remarks; ‘‘ It will be observed 
the Warren Hastings’ rule and the enactments based 
upon it apply only to Hindus and Mahommedans. 
There are, of course, many natives of India who 
are neither Hindus nor Mahommedans, such as the 
Portuguese, and Armenian Christians, the Parsees, the 
Sikhs, the Jains, the Buddhists of Burma and else- 
where and the Jews. The tendency of the Courts and 
of the Legislatures has becn to apply to these classes 
the spirit of Warren Hastings’ rule and to leave them 
in the enjoyment of their own family law, except so 
far as they have shown a disposition to place them- 
selves under English law.” This tendency is shown 
by recent case of Benjamin v. Benjamin (3), where 
the High Court in its ordinary original civil juris- 
diction applied the Jewish law of divorce to Jews 
resident in Bombay. 

In the case of Pa Par v. Nga Po (4) Hartnoll, 
J.. applied Chin custom to a case of restitution of 
conjugal rights. In these cases both parties belonged 
to the same community so that they do not seem to 
give us much assistance on the present question. 

It will be observed that the phrase in section 13 
(1) of the Burma Laws Act is—“ the Buddhist law 
where the parties are Buddhist,’’? and not the 
Burmese Buddhist law. We know that there are 
Chinese, Thibetan, Sinhalese and Chittagonian Bud 
dhists. The only Buddhist law, however, in my opin- 
ion of which the Courts of this province have ever 
taken cognisance is Burmese Buddhist law. And for 
a foreign Buddhist to escape from the application of 
Burmese Buddhist law he must show that le is 
subject to a custom having the force of law in this 





(3) (1926) 50 Bom. 369. 
{4) Special Civil Second Appeal No. 153 of 1910 of the Chief Court. 
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country and that that custom is opposed to the provi- 
sion of Burmese Buddhist law applicable to the case. 
And further in my opinion an obligation is thrown 
upon the Courts of this province to see that a foreign 
custom having the force of law upon one party to 
the contract is not applied so as to work injustice to 
the other party who is a subject of this province. 
As Lord Justice Cotton observes in Sottomayor v. De 
Barros (2), already cited, at page 7: ‘No country is 
bound to recognise the laws of a foreign state where 
they work injustice to its own subjects, and this prin- 
ciple would prevent the judgment in the present case 
being relied on as an authority for setting aside a 
marriage, between a foreigner and an English sub- 
ject domiciled in England, on the ground of any 
personal incapacity not recognised by the law of this 
country.” This principle has been well expressed 
by Lord Gorrel in Chetti v. Chetti (5): “Ought a 
foreigner domiciled abroad, who comes to this country 
and here marries in due form according to English 
Jaw another person domiciled in England, to be 
allowed to assert that he carries about with him, 
while here, the burden of an incapacity imposed by 
the laws of the foreign domicile to do that which 
he has done voluntarily and in due form according 
to the laws of England, or to repudiate his marriage 
on the ground that he is incapable of doing what he 
has done, and ought our Courts to support such an 
assertion and repudiation with the consequent effects 
on the position of the wife and the legitimacy of the 
child? To my mind the answer should be ‘No’. 
This of course applies with equal if not greater force 
to a British subject domiciled abroad.” If for English 
and England we read Burmese and Burma, we have 
a rule which in my opinion ought to be born in 
(5) L.R. (1909) P.D. at p. 87. 
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mind by the Court of this province. I may observe 
that this passage of Lord Gorrel’s judgment has 
been quoted with approval by Lord Darling in Mir 
Anwaruddin's case (6). As to whether a substantial 
injustice has been wrought so as to justify this salu- 
tary rule being invoked must depend on the facts of 
the case. 

We have been referred to two cases where their 
Lordships of the Privy Council applied Chinese 
Customary Law to questions of marriage to an I’sip 
or secondary wife, L.R. (1920) A.C., page 369 and 
(1926) A.C., page 529. We do not think that these 
cases have any bearing on the question before us, 
As Lord Finlay says at page 372 of the earlier case : 
“With regard to Chinese settled in Penang, the 
Supreme Court recognises and applies the Chinese law 
of marriage.” In both cases the parties were Chinese, 
whether Confucian or Buddhist is not stated. It is 
not suggested that there is a similar provision to 
section 13 of the Burma Laws Act in force in the 

traits Settlements where the indigenous inhabitants 
are Malay Mohammedans. These circumstances in my 
opinion prevent us from considering that any useful 
analogy can be drawn from these two cases. 

I may here observe that if this were a question 
of domicile it would be found that the vast majority 
of Chinese in Burma have a Burmese domicile. The 
majority have been born here and many of them 
have had Burmese mothers. Many of them are of 
the third generation since their ancestor first migrated 
from China. 

I may here notice some of the decisions of the 
Courts in Burma relating to the question before us. 
In Hong Ku’s case (7) Mr. (afterwards Sir John) 





(6) L.R. (1917) 1 K.B. at 649. (7) (1881) S.J. 135. 
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Jardine, J.C., observes at page 144: ‘I doubt there- 
fore whether it is obligatory on our Courts here toapply 
the Burmese Buddhist law to Buddhists from Ceylon 
or China. The subject teems with difficulties.” In 
that case however the question did not arise as 
the Court held that it was not proved that the decea- 
sed was a Buddhist. In Ma Tin v. Doof Raj Barua 
(8), Mr. Burgess, J.C., observes: “The deceased 
came from Chittagong, but he is described as a Mug 
of Rajbansi, and a Buddhist, though he is also spoken 
of as a Hindu, perhaps because in dress and some 
habits he resembled a Hindu. Primd faice, as a 
Buddhist, deceased would come under the Buddhist 
law of the country at large, and the burthen of proving 
any special custom or usage varying the crdinary 
Buddhist rules of inheritance would be on the person 
asserting the variance.” This in my opinion is a per- 
fectly sound rule in keeping with the letter and 
spirit of section 13 (1) of the Burma Laws Act. In 
Fene Lan’s case (9), Sir Charles Fox prefers the view 
of Mr. Jardine to that of Mr. Burgess, though in the 
result it was not necessary to decide this point as he 
held that the plaintiff failed in either case whether 
Burmese Buddhist law was followed or Chinese Custo- 
mary law. At page 97 on the analogy of the different 
schools of Hindu and Mohammedan law, he con- 
siders that Chinese customary law may be taken as 
the Buddhist law applicable to the Buddhist parties 
in the case. I think that this view is not strictly accu- 
rate, Earlier in the judgment he admits that there is 
no Chinese Buddhist law applicable to succession or 
inheritance, and later he admits that Chinese custo 
mary law is wholly unconnected with the Buddhist 
faith. He later saggests that Burmese Buddhist law 
is not connected. with the Buddhist religion, This 
(8) (1894) U.B.R. 608, (9) (1903) 2 L.B.R. 95, 
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think is going too far. Though its remote origin 
is the Hindu law of Manu, the connection, between 
the Buddhist religion and Burmese Buddhist law 
is very apparent. One large section of it, the Vinaya, 
is aS intimately connected with the Buddhist religion 
as the Book of Leviticus is connected with the 
Jewish religion. And in the secular law of inheritance 
the influence of Buddhism has been recognized by 
the jurists in the tendency towards emancipation of 
women and the equality of the sexes. It is to be 
noted that the question in Fone Lan’s case was not 
one of marriage at all but adoption. Therulein Fone 
Lan’s case was followed and extended in subsequent 
decisions many of which do not appear in the official 
Law Reports. (See 7 L.B.R. page 270, 8 L.B.R. 
page 208 and page 222.) 

While the Courts as arule applied Chinese custo- 
mary law in cases where the man was a Chinaman 
from time to time doubts were thrown upon the 
correctness of this view. In Ma Shein’s case (10), 
Mr. Justice Ormond at page 226 says “It may be 
open to question whether a foreigner, who contracts 
a marriage in a British Dominion, which is valid 
according to the law administered in that place, is 
entitled to repudiate the marriage on the ground that 
certain formalities were not observed which were 
requisite for a valid marriage according to his personal 
law as administered in the foreign country. 

In Sein Kyi's case (11), while Purlett, J., applied 
Chinese customary law to a marriage or promise to 
marry between a Buddhist Chinaman and a Burmese 
Buddhist woman, Sir Charles Fox dissented and at 
page 403 observes: “The decisions in this province, 
which have held. that, in order to constitute a valid 
marriage between a Chinaman and a Burmese woman, 

Lig} (1915) 8 L.B.R. 225. (11) (1916) 8 L.B.R. 399, 
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it must be shown that certain formalities and cere- 
monies enjoyed by Chinese customary law were gone 
through and that the consent of the parents must 
have been given to the marriage, overlook the - 
rule of British Courts stated in Brook v. Brcok, 
9 H.L.C. 193, and other cases that the lex loci 
contractus quod solemnitatis determines the validity of 
a marriage and the lex domicilai the question of the 
capacity of ihe parties to marry.” 

In Criminal Revision No. 3328 of 1919, Mr. Justice 
Robinson (afterwards Chief Justice) says: “In order to 
decide whether there was a valid marriage, it is first 
necessary to decide the la-v binding upon the parties in 
this matter. Petitioner isa Burman Buddhist and res- 
pondent is a Chinese Buddhist burnin Burma. I have 
no hesitation in agreeing with the dictum of Sir Charles" 
Fox in the case of Maung Sein Kyiv. Ma E, that the 
law of the place where it was contracted determines 
the validity of a marriage and that this question must 
be decided by the Burmese Buddhist law.’’ In the 
recent case of Man Han v. R.M.A.L, Firm (12), 
Mr. Justice Chari, when dealing with the rights of a 
Chinese woman in the property of her Chinese husband 
did not agree that the matter was governed by Chinese 
customary law which he described as vague, archaic and 
unascertainable. At page 11+, he observes: “ There is 
no such thing as Chinese Buddhist law and the only 
Buddhist law known tothe Courts of this country is 
the Burmese: Buddhist law.” 

From this summary of the course of decision it will 
be seen that though the Courts have in the main ap- 
plied Chinese customary law to Chinese Buddhists and 
even to cases where the question arose between a 
Buddhist Chinaman anda Burman Buddhist woman 


(12) (1926) 4 Ran. 110. 
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yet this practice has been doubted and not followed by 
several learned Judges. 

The question has become acute in Burma by reason 
of the large number of Chinamen who marry Burmese 
women. Both belong tothe great Mongolian branch 
of the human race, and have many points in common, 
But while by reason of a long conservative civilization 
the Chinese until recently were governed by legal 
customs which had crystalized several thcusard years 
ago, the Burmans were subject to a law which altered 
from time to time to meet the changed circumstances 
of the Burmese people, with the result that in matters 
of inheritance and property there is no country where 
the principle of the equality of the sexes has been 
carried further than in Burma, and in regard to mar- 
riage where the marriage contract and status rest on 
consent alone and both parties to the marriage are 
equal partners. The effect of our Courts applying 
Chinese customary law to a Chino-Burman marriage is 
to deprive a Burmese woman of practically all rights 
and in most cases brand her children as illegitimate. 
China has for a good many years been in a state of 
revolution. But when order and unity are once more 
established I do not think that any publicist would 
prophesy that the ancient customs which used to 
govern inheritance and marriage among the Chinese 
will be re-established. Again it must not be lost sight 
of that Chinamen have come and settled in Burma in 
growing numbers since the first occupation of the 
country. And more than any other race they have 
inter-married and joined in the social and religious life 
of the people of the country, so that the third generation 
so far as blood and manner of life are concerned are 
much more Burman than Chinese. Toapply without 
enquiry the ancient customary law of China to these 
people seems to be unwise and impolitic unless we are 
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1927 forced to do so of necessity. In my opinion not only 


Inve are we not forced to do so, but the principles of Private 
MA Sve International Law and the words of the Burma Laws 
tan vaux “ct forbid us to do so. 

Pu My answer to the question referred is that (a) the 
AND TWO. . . . . 
— Burmese Buddhist law regarding marriage is primd 
Roy s* facie applicable to Chinese Buddhists as the lew ioci 
contractus; and (b) to escape from the application of 
Burmese Buddhist law regarding marriage a Chinese 
Buddhist must prove that he is subject to a custom 
having the force of law in Burma and that that custom 
is opposed to the provisions of Burmese Buddhist law 
applicable to the case ; and (c) in case the matter in 
issue is the marriage of a Buddhist Chinaman with a 
. Burmese Buddhist woman he must show that the ap- 
plication of the custom having the force of law will 
not work injustice to the Burmese Buddhist woman. 
We have to acknowledge the great assistance which 
the Government Advocate has rendered to the Court 
by his very learned and careful argument. 


Das, J.—I concur. 


Brown, J.—I concur. 


Maunc Ba, J.—I have had the advantage of 
reading the judgment of the learned Chief Justice. I 
concur with him and also in the answers proposed, 

As the law now stands it has in some cases worked 
injustice to the Buddhist women of Burma. The 
solution depends upon the correct application of the 
law laid down in sub-section (1) of section 13 of the 
Burma Laws Act. According to it “ Buddhist Law” 
shall form the rule of decision, except in so far as such 
law has by enactment been altered or abolished, or is 
opposed to any custom having the force of law. But 
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the term “Buddhist Law’ is a misnomer. ‘“ Bud- 
dhist’’ means what appertains to the Buddhist faith 
and Buddhism has laiddown no law which is to be 
applied to secular matters. We have however a 
number of law books entitled “‘ Dhammathats”? which 
are primarily intended to apply:to Burmans. The 
religion of that race is Buddhism which was also 
the State religion when the Burmese Monarch was 
on.the throne. So the Dhammathats intended for 
Burmese Buddhists have come to be known as_ the 
Burmese Buddhist Law or the Buddhist Law. Now 
there are other races who also profess Buddhism. 
_ Among those races are the Chinese, some of whom are 
Buddhists. So in the case of Chinese Buddhists we 
have to find the Buddhist Law applicable to them. 
Unfortunately such a law does notexist. The law 
which exists is the general customary law applicable 
to all Chinamen alike whatever creed they may belong 
to. A Chinaman may be either a Buddhist, or a Con- 
fucian, or a Taoist, or all three. Hitherto such general 
law has been held to be applicable. The equity of this 
view has been doubted. Section 13, Burma Laws Act, 
appears to have been intended to give effect to Warren 
Hastings’ sound policy of non-interference with the 
family laws of the different races under British rule. 

it is a principle of Private International Law 
recognised and enforced under the English system of 
Jurisprudence that the lex loci contractus governs the 
formal requisites of a marriage. That principle is no 
doubt subject to another principle that the capacity of 
each of the parties to a marriage is to be judged by theis 
lex domicilii. In the majority of cases Chinamen have 
acquired a domicile in Burma. So far as Iam aware 
there has been no dispute regarding the capacity of a 
Chinaman contracting a marriage with a Burmese 
woman. The dispute has been chiefly concerned with: 
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the form of marriage—whether it should be according 


to the law of the woman or it should be according to 


the customary law of the Chinamen in China. As 
pointed out above theform recognised under Private 
International Law is to be according to the lex loci con- 
tractus, that is, the form according to the law of the 
place where the contract takes place. So far as I 
know, the lev loci contracius of the Buddhists in Burma 
is the oneto be found in the Dhammathats known 
as Burmese Buddhist Law. Of course it is but right 
to allow the Chinese Buddhist to show that that law 
is opposed to any custom having the force of law, 
provided that it works no injustice to the Buddhist 
women, and it should be on him .to establish that 
contention. 


Gul LB BLO. New oS, AL of Infmmn., 18-11-57—600-—1IX. 


TABLE OF CASES REPORTED 


PRIVY COUNCIL. 


“Maung Sin v. Ma Tok ave see wee 
Soniram Jeetmull, a firm v. R. D. Tata & Co., Ltd... 
‘Vertannes and others v. Robinson and another 


APPELLATE CIVIL. 


M. A. Maistry v, Abdul Aziz Rahman was vee 
Ma Gun Bon v. Ma Me Mi age ove 

-Ma Paing v. Maung Shwe Hpan and others ae 
Mohamed Salay v. R.M.V.V.M. Chettyar firm awe 
R. Sewaram v. Lachminarayan ... eae ase 


‘V.R.M.A.L. Chettyar Firm v.Man Han ... 


ORIGINAL CIVIL. 


ReM.V.V.M. Chettyar Firm v. Mj Subramaniam and 
another ses oes aes aes 


PAGE 
422 
451 . 
427 


471 
448 
478 
469 
477 
443 


458 


TABLE OF CASES CITED 


Attorney-General of British Honduras v. muni 6 
App. Cas. 143 —dislinguished 


Bansilal Abirchand v. Ghulam Mahbub Khan, 53 Cal. 89 


—referred to a. ose 
Bijaj Nopani v. Pura isnaaaied iaiabe: 42 Cal. 56. ea 
guished ans eee én 
Bilas Kunwar ». ee Rangit Singh, 37 All. 557— 
followed exe eee ose oe 
C.T.P.V. Chetty v. Maung Tha Saini 3 Ran. 322 
distinguished ... vee 


Chinnasami Mudalay v. Thirumalai Pillai, 2s Mad. 572—— 
referred to ais 


Dunjisha Nusserwanji v. A. B. Frorde, 11) Bom. 649— 
referred to aes wes 


Hogan v. Jackson, 1 Cowp. 200-—-distinguished _ 
Ibrahim Khan v. Rangasamy, 28 Mad. 428—referred to 
In re Ma Yin Mya and one v. Tan Yak Pyu, 5 Ran. 


436—followed .. aes 
K. E. Musthan ». Babu Mohendra Nath Singh, 1 Ran. 
500---distinguished awe ae 
Kadir Mohideen » Muthukrishna Iyer, 26 “hed, 230—~ 
referred to eee ave wee ave 


Kuverji v. Babai, 19 Bom. 374—afproved ... see 
* Ma Paing v. Shwe Hpan, 5 Ran. 296—followed ax 
Motilal v. Surajmal, 30 Bom. 167—referred to 
Muthia Chetty v. Sheik Mohamed, C.R. 393 of 1925, 
H.C. Rangoon—referred to ... ase 
Puttappa Manjaya v. Virabhadrappa, 7 B. LR. 993— 
dislinguished ... re aes 
Radha Raman Saha v. Pran Nath Roy, oR Cal. 475— 
followed ee 
Ramachandra ». Pitchai Kanni, 7 Mad. i atone to 


Sabid Ali v. Swaminathan Ghee 5 B.L.T. aoe ae 
to ese woe 


Sankaram v. Ramasami, 48 Mad.  Slcoicteved to 


* M.A. Maistry v. Abdul Aziz Rahman, 5 Ran. eee 
aside ve es 


PAGE: 
438. 
457° 
440- 
441 
449- 
463 


456. 
438 
464- 


446 
474. 


463 
442 
447 
456 


467 
456 


474 
462 


467 
464 


471 


INDEX 


Act I oF 1872 : See EvipENcE ACT. 

Act IX oF 1872 ; See ConTRACT Act. 

Act II oF 1876 : See BuRMA LAND AND REVENUE ACT. 
AcT V OF 1882 : See PROBATE AND ADMINISTRATION ACT, 
Act V oF 1908 : See C1viL PROCEDURE CODE. 

Act IX oF 1908 : See LimiTaTION ACT. 


ANNUAL PAYMENTS, DECREE FOR, WHEN LIMITATION RUNS 
DEFAULT ase ae see - 


ANCESTRAL PROPERTY OF ONE WIFE WHETHER INHERITAKLE 
OTLIER WIVES eee eee eee eee 


ARTISAN, WHETHER A MOTOR-CAR DRIVER JS AN or 


BuppHIsT LAW APPLICABLE TO DETERMINE INTERIST OF A CHINESE 


BUDDHIST WIFE ase ats . ase 


Buppuist Law —Civil Procedure Code tAct V of 1908), s.60—Buddhist 


husband's interest in proferties of the marriage indeterminate and 
therefore nota saleable property in execution of decree against 
husband --Wife’s suit for partition and declaration of half share 
not maintainable—Liabilily of marriage pioperty to satisfy 
family debts— Procedure. In execution of their decrees against a 
Buddhist husband who was managing the family business and 
had incurred the debts, the creditors attached certain properties of 
the marriage between the husband and his wife, The wife 
obtained from the executing Court a release of her interest, 
whatever it was, in the properties from the attachments. Respond- 
ents bought the properties at the execution sale and were put in 
possession. The wife filed a suit for a declaration that she had 
half sharein the properties and asked for possession of such 
share, Held, that the interests of a Burmese Buddhist husband 
and wife are impartible and indeterminate so long as the marriage 
subsists ind that where the husband manages the business of 
the family a decree against tht husband can be executed apaiust 
the whole property of the marriage. The wife’s claim to partition 
was not sustainable. ‘The husband’s share too wasimpartible and 
his interest was indeterminate ; such an interest therefore is not 
saleable property within the meaning of section 6C of the Civil 
Procedure Code. Such a sale hasto be set aside, but the whole 
property including the interest of both husband and wife was 
liable to be attached and sold in execution cf the decrees against 
the husband alone. 


Ma PAING v. MAUNG SHWE HPAN AND OTHERS = 


BupDHIst Law—InheritancemWives of Fa polygamous husband 


whether entitled to inherit in one wife's ancestral property— 
Husband's vested right in such inherited property not heritable. 
Held, that though at Burmese Buddhist law, the husband has 
a vested share in the inherited property of his wife, on his death 
his other wives do not take any interestin that property ; it 
reverts to that wife, whose inherited property it originally 
was. C. T. P. V. Chetty v. Maung Tha Hlaing, 3 Ran. 322— 
distinguished, 


Ma Gun Bon 1. Ma ME M1 ne wee ee 


PAGE: 


422 


448 
477 


443. 


478 


448 


jade 
rors 


INDEX 


’ PAGE 
Borma Act VI oF 1922: See City oF RANGOON MUNICIPAL ACT... 458 


“CHINESE BUDDHIST WIFE’S INTERFST IN PROPERTY OF THE MARRIAGE 
—Burmese Buddhist law applicable—Part nership—Liabilit y for 
joint debts. Held, that the rule of Burmese Buddhist law that the 
husband and the wife are partners in practically all the business 
of the marriage and that the acqnisitions of either or both are 
partnership nroperty is applicable to Chinese Buddhists in Burma. 
Held, accordingly, that the pronerty of the marriage partnership 
would be liable for all partnership debts, whether the marriage 
has been dissolved or not, and whether the decree was obtained 
against one or both of the couple. Im re Ma Yin Mya and one 


v. Tan Yauk Pyu, 5 Ran. 406 ; Ma Paing v. Shwe Hpan, 5 Ran. 
296—followed, 


V.R.M.A.L. CHETTYAR FIRM v. MAN HAN os ase 443 


City OF RANGOON MUNicIPAL Act (BuRMA AcT VI oF 1922), ss, 80, 
81, 194-—Burma Land aud Revenue Act (II of 1876). ss. 43 10 48— 
Recovery of arrears oftaxes as if they were arrears of land 
revenue," meaning of—A pplication of ss, 46 to 48 of the Burma 
Land and Revenue Aet to sales by Municipal officer for recovery 
of “ property taxes" —Title of purchaser at such sales whet her free 
from all incumbrances—Effect of collusive fraud. Heli, that 
section 194 of the City of Rangoon Municipal Act empowers the 
Corporation to recover the arrears of its taxes and other dues “as 
if they were arrears of land revenue,” but that does not 
mean that sections 46 to 48 of the Burma Land and Revenue Act 
apply to all Municipal sales, so as to counter on the auction- 
purchaser in every caSe a title free from incumbrances. These 
sections can only apply where the dues to the Municipality are in 
the nature of land revenue or land rate in lieu of Capitation-tax. 
So far as “ property-taxes ” as defined in section 80 of the City of 
Rangoon Municipal Act are concerned, it is open to the properly 
authorized officer of the Municipality to direct the recovery of 
of arrears in the manner presc ibed by sections 46, 47, of the 
Burma Land and Revenue Act and to a sale held under these 
sections, the provisions of section 48 of the Act will apply, unless 
the purchaser acted in collusion with the owner to defraud the 
incumbrancer. Chinnasawmy Mudalay v. Thirumalai Pillay, 25 
Mad, 872 ; lovalim Khan v. Raugasam\, 28 Mad. 428 ; Kadir 
Mohidcen v, Muthukrishan Lyer, 26 Mad. 230 ; Muthia Chetty v. 
Sheik Mohamed, C.R 393 of 1925, H.C. Ran; Ramachandiav, 
Pitchai Kauni, 7 Mad. 434; Sabid Aliv. Swamintathan Chetty, 
5 B,L.T. 108; Sankaran v. Ramasami, 41 Mad. 691—rcferred to. 


R.M.V.V M. CHETYYAR Firm v. M, SUBRAMANIAM AND 
ANOTHER eve aa we 4581 


‘CONTRACT AcT, SECTION 49 ana a at rr 45 


. o0e eve 


DEBTOR, DUTY TO SEEK CREDITOR HOW FAR RECOGNIZED See 451 


‘DECREE FOR ANNUAL PAYMENT, STARTING POINT OF LIMITATION ON 
DEFAULT P 422 


eee aoe ase oes ace 


DISMISSAL OF APPLICATION TO SET ASIDE AN EX PARTE DECREE WHEN 
A BAR TO SUIT ON FRAUD axis ‘oie ee a 471 


4* EFEECTS," MEANING OF ons as ase ies 427 
EsTOPPEL BY TENANCY Ma aie is aia 427 
EVIDENCE ACT, SECTION 114 ont om es ooo 469 
EVIDENCE ACT, SECTIONS 115, 116 ons ie es “27 


INDEX Vt 


“EXECUTION OF DECREE —Limitation—Decrecfor annual payments and 
for possession on default—Time at which right to possessicn arose 
—construction of decree—Indian Limitation Act (1X of 1908), 
Sch, 1, arts, 181, 182, cl, 7.. In 1916 the respondent obtained 
against the aprellant, her husband, a decree in the terms of an 
award. The decree provided that certain properties were to 
remain in the possession of the defendant “' who will pay to the 
plaintiff annually the sum of Rs. 2,000 in the month of Kason, on 
default of payment of the same (Rs. 2,000 annually) the said. 
properties will be made over to the plaintiff.” The payments for 
1923 and 1924 not having been made the respondent applied in 
1924 to execute the decree in respect of them, also by delivery of 
possession of the properties on the default so n.ade There was 
no certification under Order XXI, r. 2 of any payments for the 
years before 1923. By the Indian Limiiation Act, 1908, Sch, I, 
art. 182, the period of limitation for executing a decree is three 
years from the date of the decree, but, by clause 7, wheve any 
payment is directed to. be made at a certiin date, from that date. 
By art. 181, the period for and application not otherwise 
provided for, is three years from the date when the rightto apply 
accrues. Held, that the application. was not barre: asto the pay- 
ments for 1923 and 1924 havirg regard to cl. 7, of art..182 ; nor 
as to delivery of possession since upon the true construction of the 
decree the right to possession arose on a default in making any 
annual payment. It therefore beca:ine unnecessary to consider 
whether there was any time limit for ce ‘tifying under Order XXJ, 
r, 2and the effect of an absence of Certification. | : 


Maune Sin v. Ma Tok ave ave ais ae 422 
‘FRAUD AND COLLUSION BETWEEN PURCHASER AND DEFAULTER, EFFECT 
OF ON PURCHASE AT REVENUE SALE - : ve #462 


FRAUD, SUIT TO SET ASIDE DECREE AS OSTAINED BY—Dismissal of 
application to set aside an exparte decree when a.bar to suit— 
Dismissal not on merits is not a bar. Held. that the dismissal of 
an application to set aside an exparte decree for failureto furnish 
security does not bar a suit to set asice the decree as having been 
obtained by fraud. K. E. AMusthan v. Babu Mohendra Nath 
Singh, 1 Ran, 500—distinguished. Radha Raitan Saha v. Pran 
Nath Roy, 28 Call. 475, P.C.—foll wed. M.A, Maisiry v. Abdul 
Aziz Rahman, = Ran. 46—set aside. 
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‘JURISDICTION—Place in which canse of acticn arists—Duty of debtor 
to scek cre litor—Place of payment impliedly fixed—High Court 
Charter, cl. 10, Indian Contract Act(1X cf 1872), s. 49. Where 
there is an obligation to pay money, and, either from the terms of 
the contract or from the necessities of the case, a further obligation 
is im plied to find the creditor so as to pay him, section 49 of the 
Indian Contract Act, 1872, as to the place for performance of a 
promise when no place is fixed, does not apply. By a contract 
made in Cale: tta the appellants agreed to make good to the 
respondents defaults in payments to them in respect of sales and 
‘purchases of grain in Rangoon, where the_respondents had a 
business branch. By leave of the High Court at Rangoon the 
respondents sued appellants in that Court for money due under 
‘their agreement. Heli, that the appellanis were under an 
implied obligation to pay in Rangoon and that consequently part 
of the cause of action arose there and there was jurisdiction 
under c!. 10 of the High Court Chavter. Puttabpa Manjaya v. 
Virabhadrappa, (1908) 7 Bom. Law Reporter 993—dist inguished, 
‘Dhunfisha Nusserwanfjiv. A.B. Fforde, 11887) 1.L.R, 11 Bom. 649. 
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Singh, (1915) LL.R. 37 Ail. 557; LR. 42 LA, 202—followed. 
(4) that the younger children were not estopped under the Indian 
Evidence Act, 1872, section 115, by reason of certain acts of 
acquiescence, as the plaintiff had not acted on any representation 
by them but on an error common to him and the children. 
Kurerji v. Babai, (1890) LL.R. 19 Bom. 374—approved. 
(5) Consequently that there should be a decree for ejectment 
against the widow and the ejdest son, and it should be declared 
that the plaintiff was entitled toa third, alsoa quarter of two-thirds, 
of the property, and each of the younger children to a quarter of 
two-thirds. 


VERTANNES AND OTHERS v. ROBINSON AND ANOTHER eee 


Wiv&s OF A POLYGAMOUS HUSBAND WHETHER ENTITLED TO SHARE IN 


THE INHERITED PROPERTY OF ONE OF THE WIVES tee erry 


PAGE 


1V INDEX 


Motilal v. Surajmal, (1904) 1.L.R. 30 Bom, 167, and Bansilal 
Abirchand v. Ghulam Mahbub Khan, (1925) L.R. 53. LA. 53; 
LL.R. 53 Cal. 89—referred to. 


SONIRAM JEETMULL. A FIRM v. R.D. Tata & Co., Ltp. vee 


Limitation AcT (IX oF 1908), SCH. I, aRT. 7.—Motor-car driver 
whether au artisan. A moto--car driver is an artisan within the 
meaning of art. 7 of Ssh. I of the Limitation Act. He must 
therefore sue for his wages within one year from the date when 
his wages accrue due. 


R. SEWARAM v, LACHMINARAYAN one eee aes 
LiMiTaTION ACT, SCH. I, ARTs, 181, 182, CL. 7 sive eas 
POWER OF EXECUTOR AFTER WINDING UP ADMINISTRATION _ 


PRESUMPTION OF BENAMI ARISES WHEN PROPERTY PURCHASED AT AN 
INADEQUATE PRICE AT A SALE FOR ARREARS OF TAXES OR REVENUE 


PROBATE AND ADMINISTRATION ACT, SECTION 4 ap oat 


Witt—Const rustion— Effects” —Immovable propert y—Power of 
executor—Conveyance after estate wound up—Estoppcl—Land- 
lord’s title—Jndian Evidence Act (I of 1872), ss. 115, 116— 
Probate and Administrati:n Act (V of 1882),s. 4. A Christian 
resident in Rangoon by his will appointed his wife executrix and 
devised and bequeathed to her specified immovable properties 
‘© and all my household furniture, carriages, horses, chatiels and 
effects, and all money and debts due and owing to me which 
I shall be possessed of at the time of my de:th.’? Hediedin 
1897, possessed of land, the K p‘operty, in addition, to the 
immovable properties specified in the will. The widow proved 
the will, sold the specified properties and by 1904 had paid all 
the debts including a mortgage on the K property. She and the 
children of the marriage then went to reside on the K property, 
and they were still in occupation when the present suit was 
brought. In 1905 the widow, not purporting to act as executrix, 
mortgaged the K property ; in 1916 the property was reconveyed 
to the widow, butit remained equitably mortgaged to the plaintiff, 
to whom in 1918 she conveyed itin discharge of the mortgage 
debt, the plaintiff agreeing to let the property to the eldest son for 
twelve months. In 1920 the plaintiff after notice to quit, suedin 
ejectment, making defendants the eldest son, the widow, and the 
younger children. The children all pleaded that there wzs an 
intestacy as to the K property and claimed their shares under the 
Indian Succession Act as heirs to their father ; the eldest son 
further pleaded that he was not estopped from denying the 
plaintiff s title as he had attorned tenant under the belief that she 
had power as executrix to transfer the property to the plaintiff. 
Held, (1) that on the true construction of the will, the word 
* effects” did not include immovable property, and that therefore 
here was an intestacy as to the K property, Hogan v. Jackson, 
[1775], 1 Cowp. 299 and Attorney-General for Brittsh Honduras v. 
Bristowe, [1880} 6 App. Cas. 143—distinguished. (2) that the 
widow had no powerafter 1904 to convey the property as 
executrix, as she had then completely wound up the estate, except 
that she had not transferred to the children their shares ; her 
neglect Of that duty did not enable her to givea goodtitle to the 
Plaintiff, who knew the terms ofthe will. Bijraj Nopaniv. Pura 
Sundary Dassce, (1914) LL.R. 42 Cal. 56; L.R. 41 LA. 189— 
distinguished, (3)thatthe eldestson was estopped under the 
Indian Evidence Act, 1872,section 116, from denying the title of 
the plaintiff, his landlord. Bilas Kunwar v. Desraj Rangié 
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the term “Buddhist Law” is a misnomer. ‘ Bud- 
dhist’”” means what appertains to the Euddhist faith 
and Buddhism has laid down no law which is to be 
applied to secular matters. We have however a 
number of law books entitled “ Dhammathats” which 
are primarily intended to apply to Burmans. The 
religion of that race is Buddhism which was also 
the. State religion when the Burmese Monarch was 
on the throne. So the Dhammathats intended for 
Burmese Buddhist have come to be known as the 
Burmese Buddhist Law or the Buddhist Law. Now 
there are other races who also profess Buddhism. 
Among those races are the Chinese, some of whom are 
Buddhists. So in the case of Chinese Buddhists we 
have to find the Buddhist Law applicable to them. 
Unfortunately such a law does not exist. The law 
which exists is the general customary law applicable 
to all Chinamen alike whatever creed they may belong 
to. A Chinaman may be either a Buddhist, or a Con- 
fucian, or a Taoist, or all three. Hitherto such general 
law has been held tc be applicable. The equity of this 
view has been doubted. Section 13, Burma Laws Act, 
appears to have been intended to give effects to Warren 
Hastings’ sound policy of non-interference with the 
family laws of the different races under British rule. 


It is a principle of Private International Law 


recognised and enforced under the English system of 
Jurisprudence that the lex lo.i contracius governs the 
formal requisites of a marriage. That principle is no 
doubt subject to another principle that the capacity of 
each of the parties toa marriage is to be judged by their 
lex domiciliz. In the majority of cases Chinanien have 
acquired a domicile in Burma. So far as I am aware 
there has been no dispute regarding the capacity of a 
Chinaman contracting a marriage with a Burmese 
woman. The dispute has been chiefly concerned with 
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the form of marriage—whether it should be according 
to the law of the woman or it should be according to 
the customary law of the Chinamen in China. As 
pointed out above the form recognised under Private 
International Law is to be according to the lex loci con- 
tractus, that is, the form according to the law of the 
place where the contract takes place. So far as I 
know, the lex loci contractus of the Buddhists in Burma 
is the one to be found in the Dkhammathats known 
as Burmese Buddhist Law. Of course it is but right 
to allow the Chinese Buddhist to show that that law 
is opposed to any custom having the force of law, 
provided that it works no injustice to the Buddhist 
women, and it should be on him to establish that 
contention, 
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(On Appeal from the High Court at Rangoon.) 


Execution of decree—Limilation—Decree for annual payments and for 
possession on default—Time at which right to possession arose —Construc. 
tion of decree—Indian Limitation Act (IX of 1908), Sch. I, arts. 181, 182, 
Ch. aie : 

« In 1916 the respondent obtained against the appellant, her husband,a 

decree in the terms cf an award. The decree provided that certain properties 

were to remain in the possession of the defendant ‘‘ who will pay to the 
plaintiff annually the sum of Rs, 2,000 in the month of Kason, on default of 
payment of the same (Rs. 2,000 annually) the said properties will be made over 
to plaintiff.” The payments for 1923 and 1924 not having been made 
the respondent applied in 1924 to execute the decree in respect of them, also 
by delivery of possession of the properties on the defanit so mace. There 
was no certification under Order XXI, tr. 2 of any payments for the years 
before 1923. 
iin entries OE ALT I Le I 
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By the Indian Limitation Act, 1908, Sch. I, art, 182, the period of 
dimitation for executing a decree is three years from the date of the decree» 
but, by clause 7, where any payment is directed to be made at a certain date, 
‘from that date. By art. 181, the period for any application notjotherwise 
previded for, is three years from the date when the right to apply accrues. 

Held, that the application was not barred as to the payments for 1923 and 
1924 having regard to cl. 7, of art. 182; nor as to the delivery of possession 
Since upon the true construction of the decree the right to possession arose on 
a default in making any annual payment. 

It therefore became unnecessary to consider whether there was any time 
limit for certifying under Order XXI, r. 2 and the effect of an absence of 


‘certification. 
Deeree of the High Court affirmed on a different ground. 


Appeal (No. 68 of 1926) from a decree of the 
High Court, sitting at Mandalay (July 20, 1925) 
reversing a decree of the District Court of Sagaing. 

The appeal arose out of an application by the 
respondent in 1924 to execute a decree made in 1916. 

The facts appear from the judgment of the 
Judicial Committee. 

The District Judge held that the application was 
barred by the Indian Limitation Act, 1908. 

On appeal to the High Court the decision was 
reversed. The learned Judges (Heald and Pratt, JJ.) 
held that having regard to the Indian Limitation Act, 
1908, Schedule I, Article 182, Clause 7, the application 
as to the annual payments clearly was notbarred. With 
regard to the claim for possession they held that during 
the years before 1923 the appellant had incurred 
expenses which the respondent was entitled toaccept as 
payments under the decree. They held that having 
regard to Tukaram Babaji (1) and other decisions 
those payments could be certified under Order XXI 
Rule 2 at any time, and that the applicant was 
entitled to have them certified. On that view there 
was no default until 1923 and the claim to execute 
arose then only. 





(1) (1895) ILL.R. 21 Bom. 122, 
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Dunne, K.C. and L. R. Dunne for the appellant. 
The article of the Limitation Act governing the. 
application for possession was art. 181, not art. 182, 
and the period was three years from the date when 
the right to possession first accrued. No payments. 
for the years before 1923, were proved, consequently: 
the right accrued in 1917, and that part of the 
application was barred even if under art. 182, cl. 7 the 
application as to the two annual payments was not: 
barred: The High Court was wrong in holding that 
there could be a certification under Order XXI, r. 2,. 
at any time; it is submitted that having regard to. 
the Indian Limitation Act, 1908, Sch. I, Art. 181 
it can be only within three years of the payment. 
Under the last clause of the rule the applicant could 
not rely on the earlier payments even if made. 

Their Lordships intimated that they desired that: 
the true construction of the decree shculd first be 
argued. 

The decree cannot be read as a series of decrees. 
operating in each successive year- The first default in 
payment gave rise to the right to possession given: 
by the decree. To construe the decree otherwise: 
would be to read into it words which are not there. 

S. Moses for the respondent was not called. 
upon. ae 
The judgment of their Lordships was delivered. 
by— 


LorpD CARSON.—The respondent, who is the wife: 
of the appellant, on the 30th September, 1916, obtained 
a decree in the District Court of Sagaing in terms: 


‘of an award which had been previously made by: 


which certain properties contained in a list attached. 
to the award and the decree were to be left in 
possession of the appellant (defendant), who was to- 
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pay to the respondent (plaintiff) annually a sum of 
Rs. 27,000 in the month of Kason, or in default of 
payment of the same (Rs. 2,000 annually) the said 
‘property contained in the said list would be made 
over to the plaintiff-respondent. It appears that after 
the making of the decree the parties lived together 
until the year 1923, when they separated. 

On the 8th October, 1924, the respondent filed an 
application in the District Court of Sagaing for 
“execution of the decree against the appellant in default 
-of payment of two instalments of Rs. 2,000 each for 
‘the year 1923 and 1924 respectively, and claimed, 
as the judgment-debtor had failed to pay according 
‘to the decree, that the Court might direct the 
‘delivery of the lands in the said list by the judgment- 
‘debtor to the decree-holder, the respondent. 

The respondent also filed an application rendering 
‘an account:of the suis alleged to have been received 
by her, in pursuance of the decree, up to May, 1922 
and requesting that this might be noted in Court. 
‘The appellant, however, denied that he had ever 
made any annual payments, and pleaded that the 
execution of the decree was time-barred, and also 
alleged that even if the payments had been made, they 
could not be recognised by the Court because they 
had not been certified within the time limit of the 
‘Court under Order XXI, Rule 2. 

The learned District Judge before whom the case 
was first tried held that as the payments alleged, 
even if made, had not been certified, they could not 
‘be recognised by the Court, and that therefore, as 
no payment had been made from the date of the 
decree to the date of the claim for execution, the 
claim was barred by the Indian Limitation Act. 

The High Court, however, decided that, having 
regard to the provision of clause 7 of Article 182 of 
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the First Schedule of the Act, no question of limita- 
tion could possibly arise as to instalments, and that 
as failure to pay these two instalments was admitted, 
the respondent was entitled to execution in respect 
of them. It was also held that the respondent was. 
entitled to execute the decree for the two annual 
payments, Rs. 2,000 each, and also, as she claimed,. 
possession of the property to which the decree referred. 
The question whether the alleged payments during 
the intervening years between 1916 and 1923 were.,. 
in fact, paid, or were to have taken as paid accord-. 
ing to the evidence given, was discussed and considered 
at some length in the High Court, as was also the 
question whether the claim of the respondent to. 
have such payments certified was barred by time-- 
limit. In the view, however, which this Board takes. 
of the construction of the original decree, their 
Lordships think that it is unnecessary to pronounce 
any opinion upon the question of the application of 
the Limitation Act to the certification of the pay ments,, 
or as to the effect of the absence of such certification. 

Their Lordships are of opinion that upon the: 
true construction of the decree each instalment as it 
became due was a claim originating under the decree: 
from the date when such claim arose, and that the: 
provisions of clause 7 of Article 182 of the First 
Schedule to the Limitation Act therefore applied. 

It was contended, however, on behalf of the- 
appellant at the hearing before their Lordships that: 
even if a decree could be made for the annual. 
payments due in 1923 and 1924, nevertheless the 
respondent was not entitled in default of each payment 
to have the property mentioned in the decree made 
over the respondent, the argument being that as no. 
claim was made to the possession of the property on 
default of payment during the early years after the 
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decree, time commenced to run from the date of the 
earliest default, and the claim to the land was therefore 
time-barred. 

Their Lordships cannot agree with this contention. 
They are of opinion that upon the construction of the 
decree itself, on the occasion of a default in each 
payment the right of the respondent to have the said 
property made over to her arose, and therefore the 
Claim to the lands was not time-barred. 

Their Lordships will therefore humbly advise His 
Majesty that this appeal should be dismissed with 
costs. , 

Solicitors for Appellant—Bramall and Bramall, 

Solicitors for Respondents—T. L. Wilson & Co. 


PRIVY COUNCIL, 


VERTANNES AND OTHERS 
v. 
ROBINSON AND ANOTHER. 


(On Appeal from the High Court at Rangoon.) 


Will—Construction—" Effects’’—Immovable propert y—Power of executor— 
Conveyance after estate wound up—Estoppel—Landlord’s title—Indian 
Evidence*Act (1 of 1872), ss. 115, 116—Frobate and Administration Act 
(V of 1882), s. 4. Y 


A Christian resicert in Rengcon by his will appointed his wife executrix 
and devised and bequeathed to her specified immovable properties “ and all my 
household furniture, cariiages, horses, chattels and effects, and all n oney and 
debts due and owirg tome which I shall be prossessed of it the time of my 
death.” He died in 1897, possessed of land, the K property, in addition 
to the immovable properlies specified in the will. The widow proved the 
will, sold the specified properties, and by 1904 had paid all the debts including 
a mortgage on the K property. She and the children of the marriage then 
went to reside on the K property, and they were still in cccupation when the 
present suit was brought. In 1905 the widow, not purporting to act as 
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executrix, mortgaged the K property ; in 1916 the property was reconveyed to 
the widow, but it remained equitably mortgaged to the plaintiff, to whom in 
19:8 she conveyed it in discharge of the mortgage debt, the plaintiff agreeing 
to let the property to the eldest son for twelve months. In 1920 the plaintiff, 
after notice to quit, sued in ejectment, making defendants the eldest son, the 
widow, and the younger children, The children all pleaded that there was 
an intestacy as to the K property and claimed their shares under the Indian 
Succession Act as heirs to their father ; the eldest son further pleaded that he 
was not estopped from denying the plaintiff's titles as he had attorned tenant 
under the belief that she had power as excutrix to transfer the property to the 
plaintiff. 


Heid, (1) that on the true construction of the will, the word “effects” did 
not incluce immovable property, and that therefore there wa8 an intestacy 
as to the K property. 


Hogan v. Jackson, [1775], 1 Cowp. 299 and Attorney-General for British 
Honduras v. Bristowe, [1880] 6 App. Cas, 143—distinguished. 

(2) that the widow had no power after 19.34 to convey the property a as 
executrix, as she had then completely wound up the estate. except that she had © 
not transferred to the chil.lren their shares ; her neglect of that duty did not 
enable her to give a gond tit'e to the plaintiff, who knew the terms of the will. 

Bijraj Nopauiv. Pura Sundary Dassee, (1914) LUL.R. 42 Cal. 563 E.R. 4% 
LA. 189—distinguished, 

(3 that the eldest son was estopped under the inetan Evidence Act, 
1872, section 116, from denying the title of the plaintiff, his landlord. 

Bilas Kunwar v. Desraj Rangit Singh, (1915) 1. L. R. 37 All. 557 ; L.R. 42 
LA. 202—followed. 

(4) that the younger children were ‘st estopped under the Indian 
Evidence Act, 1872, section 115, by reason of certain acts of acquiescence, as 
the plaintiff had not acted on any representaticn by them but on an error 
common to him and the children. 

Kuverjiv, Babai, (1890) LL.R. 19 Bom. 374—approved, 

(5) Consequently that there should be a decree for ejectment against the 
widow and the eldest son,.andit should be declared that the plaintiff was 
entitledto a third, also a quarter of two-thirds, of the property, and each of the 
younger children to a quarter of two-thirds. 

Decree of the High Court reversed. 


Appeal (No. 17 of 1926) from a decree of the High 
Court (March 25, 1925) reversing a decree of the 
District Judge of Insein. | | 

The suit. was brought by the first respondent . to 
eject the appellants and their mother, the second 
respondent, from property sea, of about 30 acres 
at Kokine. 

The appellants were the aaa of one Sarkies 
Vertannes who died in 1897. They contended that 
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under their father’s will there was an intestacy as to 1927 
the property, and that they were entitled to their Verma 
shares in it according to the Indian Succession Act,  otusrs 
The second respondent, who was the widow of  pogmnson 
Sarkies Vertannes and executrix of the will did not , AND 
defend the suit ; she had conveyed the property to 
the appellant in 1918 in discharge of mortgage debts 
with which she had charged it. The first respondent 
thad agreed in 1918 to let the property to the first 
appellant for twelve months, and had given him 
notice to quit. 

The chief questions arising on the appeal accord- 
‘ingly were: (1) whether the will gave the property 
to the second respondent; (2) if not, whether she 
had power as executrix to convey it to the first 
‘respondent ; (3) whether the appellants or any of them 
‘were estopped from asserting their title as heirs to 
their father. 

The facts appear fully from the judgment of the 
Judicial Committee. 

The trial Judge held that upon the true construction 
-of the will there was an intestacy as to the land 
‘in suit, that the first appellant was estopped under 
‘section 116 of the Indian Evidence Act, 1872, from 
‘denying the title of the first respondent, but that 
no case of estoppel was made out against the other 
‘appellants. As a result he decided that the first 
respondent was entitled to the land in suit, subject 
to charges for the interests of the children other 
‘than the first appellant. 

Upon appeal to the High Court by both parties, 
‘the learned Judges (Robinson, C.J., and Maung Gyi, J.) 
-held that the property passed to the testator’s widow, 
‘the present second respondent, under the will ; further, 
‘that all the present appellants (except the third), 
were estopped by their conduct and acquiescence. 
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The appeal by the present appellants was dismissed, 
and that by first respondent allowed. 


Dunne, K.C., and E. B. Raikes for the appellants.- 
Sir George Loudes, K.C., Vaisey, K.C., and Leach 
for the first respondent. 


The arguments appear from the judgment of the: 
Judicial Committee. 


The judgment of their Lordships was delivered’ 
by— 

LorD PHILLIMORE.—The narrative in this case is. 
to the following effect. Sarkies Vertannes was an 
Armenian Christian practisingas a solicitor in Rangoon.- 


In 1886 he made his will, and the material part. 
is as follows :— 


“This is the last Will and Testament of me Sarkies Vertannes 
of No. 68a, Halpin Road, in the Town of Rangoon,, 
British Burma. I do hereby appoint Mary my wife the 
sole executrix of this my will. 1 do hereby revoke alk 
wills and dispositions heretofore made by me, and do: 
publish and declare this to be my last will and testament 
I give and devise and bequeath my three houses 
numbered respectively 68, 68a, 688, in Halpin Road, im: 
the Said Town of Rangoon, together with land thereto. 
belonging and all the out-offices and buildings standing. 
thereon, and all my household furnitures, carriages. 
horses, chattels and effects, and all moneys and debts. 
due and owing to me which I shall be possessed of at the- 
time of my death unto my said executrix absolutely.” 


He died in May, 1897. At that time he was: 
possessed of other immovable property besides that 
mentioned in his will—namely, certain land at Kokine- 
in a suburb of Rangoon—and it is concerning this. 
land that the dispute has arisen. 

His widow obtained probate of the will and admin-- 
istered the estate, sold the three houses in Halpin: 
Road which are specified in the will, paid all the 
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debts including a mortgage on the Kokine land and 
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was left finally with this land free from incumbrances Neieusaree 


and Rs, 19,000 in August 1904. 


OTHERS 


The family then moved to the Kokine land and  pogixson. 


AND 


have resided there ever since, none of them having SNP 


married. The eldest son, died in 1917 intestate. 

There is valuable brick earth upon the Kokine 

land, and the widow embarked on a brick-making 
business in which she was assisted by her eldest son 
as long as he lived. 
_ The second son, who is the first defendant in the 
suit, came to England and acquired a call to the Bar, 
returned to Rangoon in 1900 and has practised as a 
barrister there ever since. The widow is the second 
defendant. The third defendant is the one daughter, 
She was of full age before 1904 and carried on a 
dairy business on the Same land. 

The fourth and fifth defendants were boys at the 
time when the family settled at Kokine. The fourth 
defendant was, for a short time, in the Port Commis- 
sioners’ Office and then volunteered for service in 
the war, and was absent from January, 1915, till 
February, 1922. The fifth defendant is in a mercantile 
office at Rangoon. This completes the family. 

The widow appears to be a masterful and capable 
woman. She is stated to have helped her husband 
in his legal work, and she took full control of the 
family and of the property. It is probable that she 
thought that the Kokine land had been devised to 
her by virtue of some of the general words in the 
will ; but it may be that she accepted the position 
that there was an intestacy as to these lands, and 
that her beneficial interests were limited to her 
widow’s share, and that she notwithstanding had as 
executrix full power of disposition. Which view her 
children took is uncertain. 
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The first defendant, who ought to have known 


Vertannes aS much law as his mother, says, in his deposition, 


AND 
OTHERS 


that he always thought that there was an intestacy 


Rosinson @S to this land, but that his mother convinced 


AND 
ANOTHER. 


him that as executrix she had full power of disposi- 
tion. Whether this be a correct statement of what 
passed between them and of his original view 
of the situation, is somewhat uncertain. But the 
point becomes immaterial. 

The younger children certainly acquiesced in the 
assertion by the mother of her full right of disposing 
of the property, very likely without minute enquiry 
as to the origin cf this right. But they all deposed 
that they always believed that they had shares in 
the land. Nothing appears as to the view taken by 
the decased son. 

Though it is said that very good bricks were 
made, the business was not carried on at a profit ; 
or perhaps, it should be stated that it was not 
carried on at such a profit as to maintain the widow 
and to maintain the children so far as they were 
not maintaining themselves ; and the widow began 
a course of borrowing on mortgage—probably in the 
first instance to purchase plant for the business. 

On the 3rd November, 1904, she mortgaged the 
property to a Chetty to secure Rs. 20,000. The deed 
contains no recital of the will or of her title as 
executrix. It was made by her as if she were 
absolute owner. The first defendant, however, joined 
in it as a surety. He thus became aware of its 
contents, and if he really, at the time, thought that 
there was an intestacy as to this property, it is 
remarkable that he, being a barrister, should have 
allowed the deed to take the shape which it did. 

On the 15th November, 1905, this mortgage was 
paid off, and a fresh mortgage given to the Burmah 
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Building and Loan Association Limited for Rs. 30,000. 
The first defendant was not required to act as surety 
in this transaction. 

On the 1st February, 1909, the Burmah Building 
and Loan Association, Limited assigned its mortgage 
to the firm of Robinson and Mundy, in which the 
present plaintiff, Mr. Robinson, was one of the partners. 
The firm were engineers and coniractors and pur- 
chasers of the bricks. The widow was one of the 
attesting witnesses to this assignment, and presented 
it for registration. Shortly after this, the firm of 
Robinson and Mundy were requested by the widow 
to make further advances, and began, on the 6th 
January, 1910, with an advance of Rs. $00; and 
seventy-three further receipts for similar advances— 
all. for comparatively small sums—and certain 
promissory-notes were produced at the trial. 

Early in 1916 Robinson and Mundy dissolved 
partnership, and the debt due from the widow was 
agreed to beassigned to Robinson. 

By deed dated the 17th February, 1916, Robinson 
and Mundy reconveyed the property to the widow ; 
but the plaintiff Robinson kept the title deeds to 
secure an equitable mortgage for the debt, which was 
reckoned up on the Ist April, 1916, as amounting to 
Rs, ‘1,000. The widow also gave a promissory-note 
for this sum to the plaintiff, 

On the 21st April, 1917, the plaintiff required his 
money,and wrote to the first defendant to say that 
he must tell hismother that if the interest due was 
not paid off he would callin the whole of the loan, 
The first defendant states that this came as a surprise 
to him, and that he had no idea of the extent of 
his mother’s borrowing till he then came to inquire. 

However this may be, negotiations by the first 
defendant and his mother with the plaintiff then 
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began. They resulted in an agreement of the 9th 
May, 1918, between the three, whereby the widow, 
described as the mortgagor, agreed to transfer forth- 
with absolutely to the plaintiff the land, the bricks, 
and the brick-making plant. The plaintiff agreed 
not to sell the property for a year, though he was 
to be allowed to sell bricks or any part of the 
plant. He agreed to convey the property to the 
mortgagor or toany person she might name for the 
sum of Rs. 1,09,660, which was agreed as the then 
existing amount of debt. 

The plaintiff agreed to let the premises to the 
first defendant, who was described in the agreement 
as the bailee, for twelve months from the 1st May 
at the rent of Rs. 150 per month. There were some 
other provisions not necessary to relate. Of even 
date with this agreement was a conveyance of the 
property in the ordinary form by the widow to the 
plaintiff, the consideration being the release of the 
debt. 

When the year came to an end, the first defend- 
ant asked to be allowed to continue ftenant, and 
was allowed to remain on for atime from month to 
month. Towards the end of 1919 the plaintiff's 
representative entered upon the land for the purpose 
of making bricks, but the family remained living 
there, and the dairy business was kept on. 

On the 14th May, 1920, formal notice to quit at 
the end of the month was sent to the first [defend- 
ant, and this was countered by a lawyer’s ‘letter 
sent on behalf of the three younger children 
objecting to the plaintiff manufacturing {bricks and — 
injuring the property, and claiming shares in 
that the land as heirs of their father, stating 
further that they had been in occupation,since his 


death. 
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Thereupon on the 17th September, 1920, the 
plaintiff brought suit. 

By his plaint the plaintiff averred that the 
‘property had passed to the widow by the will of 
her husband, that probate of the will had been 
obtained by her as executrix, that she lived on 
‘the land with her children, had mortgaged it and 
‘finally conveyed it tohim. He related the circum- 
‘stances of the lease to the first defendant and pay- 
wment of rent up to a certain date, and put the 
-other defendants in the position of persons living 
-on the premises during the tenancy by the leave 
and license of the first defendant, then stated the 
motice to quit and the contention raised by the 
third, fourth and fifth defendants, and claimed 
-ejectment, possession, rent in arrears, meSne profits 
-and costs. 

The second defendant put in no defence. The 
first defendant by his written statement set up his 
‘father’s intestacy as regards this property and 
his claim as one of his sons to ashare in it, and 
:said that he entered into the agreement of the 9th 
May, 1918, under the mistaken belief that his 
smother as executrix had power under the Indian. 
‘Succession Act to mortgage and sell the property, 
He contended, therefore, that he had attorned tenant 
‘under a mistake as to the plaintiff's legal position 
-and that he was entitled to resist ejectment. 

The third and fifth defendants delivered a joint 
statement setting up the intestacy, saying that they 
and the fourth defendant had lived upon the land 
‘in their own right and denying all knowledge of the 
transactions between the plaintiff, the first defendant 
‘and their mother. The fourth defendant delivered 


a written statement substantially to the same 
-effect. 
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When the issues came to be settled, the plaintiff 


vertannes asked fora issue No. 11 in the following words :— 


AND 
OTHERS 
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RoBINSON 
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ANOTHER. 


“* Are the defendants or any of them estopped from disputing. 
the plaintiff's title by the provisions of sections 115 and 
116 of the Evidence Act.” 


This was allowed on terms that he gave particulars. 
of the estoppel which he relied upon; and these 
particulars, as will appear later, are of importance. 

When the case came to trial, tbree questions arose : 
the first turns on the construction of the will ; the 
second upon the power of the widow if she was not 
devisee under the will to sell the property as executrix. 
and the third as to the alleged estoppel of the. 
defendants, or, as it might otherwise be put, their: 
conduct disentitling them t» equitable relief. 

The District Judge came to the conclusion that the: 
will did not pass the Kokine land, and that the widow 
did not convey the land as executrix, but that the: 
conveyance was nevertheless valid, subject to the right 
of the childrenif they were not estopped by conduet or 
otherwise to charges on the land for the value of their 
shares. 

He held that the first defendant was estopped from. 
disputing the landlord’s title under section 116, but 
that none of the defendants were estopped under- 
section 115. 

He therefore gave a decree for ejectment of all the 
defendants and delivery of possession of the land and. 
premises to the plaintiff, who was to have possession. 
subject to charges for such distributive shares under 
the Indian Succession Act as the first, third, fourth and. 
fifth defendants should be able to substantiate in 
properly instituted proceedings ; and a decree for 
mesne profits against defendant No. 1, with costs. 
against defendants Nos. 1 and 2. 
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Both sides appealed from this decision, and the 
Judges in the High Court differed in opinion from the 
District Judge. They thought that the word “ effects” 
in the will was sufficient to pass the Kokine land to the 
widow, and thatif it were otherwise the first, third and 
fifth defendants would be estopped by conduct. 
They agreed with the District Judge in thinking that 
the first defendant was also estopped as tenant, and 
that the fourth defendant was not estopped by conduct, 
On the whole, they granted the plaintiff the decree 
which he sought for and dismissed the appeal of the 
first, third, fourth and fifth defendants with costs. 

Itis from this decision that these four defendants 
have appealed to His ‘Majesty in Council. : 

Upon the first point—that of the construction of 
the will—their Lordships agree with the District 
Judge and are not of the opinion of the Judges in 
the High Court. 

No doubt the word “ effects,’ like many other 
words of general ‘and indefinite meaning, may be 
sufficient in a certain context to pass immovable as 
well as movable property. Further, it was rightly 
submitted by counsel for the respondent that if this 
would be so in Great Britain, it would be so 
a fortiori in India, where there is little distinction 
between movable and immovable property when 
matters of succession have to be considered. 

But the context in this case is not capable of 
such a construction. After the specific devise of the 
three houses in Halpin Road, the will proceeds ‘and 
all my household furniture, carriages, horses, chattels 
and effects . . , . whichI shall be possessed of 
at the time of my death.” It does not say “all 
other.” The words “which I shall be possessed of 
at the time of my death” refer solely to “the house- 
hold furniture, carriages, horses; chattels and effects,” 
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And after the specific reference to the Halpin Road 
property, it is not lightly to be inferred that the 
testator intended that his other lands, whether then 
owned by him or to be acquired thereafter, should 
pass by general words, as such general words. 

A number of cases were cited by the District. 
Judge in which the word “ effects ” appears in the will 
and in some of which the word was held sufficient, 
in others insufficient, to pass land, Primarily no 
doubt, the word refers to personal estate or movables 

At their Lordships’ bar, counsel further relied on 
two authorities, Hogan vy. Jackson (1), for the special 
expression of Lord Mansfield’s opinion (2) ; and 
Attorney-General for British Honduras v. Bristowe (6) 
(App. Cas. 143) for the language (at p. 149). No doubt 
in the first of these cases Lord Mansfield did say that 
the word “ effects’’ .was enough to pass the freehold, 
interest inland. But the words of the devise were 
“all the remainder and residue of all the effects 
both real and personal which I shall die possessed 
of”; and the only plausible suggestion for a meaning 
of “real effects’ if they did not carry freehold land, 
was that they should be limited to chattels real 
which in the context was most unlikely. 

In the case of Attorney-General for British Hondu- 
ras v. Bristowe (supra), one Grant, who. carried on 
an enterprise called “ Grant’s Work,’ cutting log 
wood on a particular piece of land under licence 
from the Spanish Government, ultimately after a 
series of circumstances, came to acquire a holding 
title to the land itself. He by his will, after 
denouncing the evil effects of slavery, manumitted 
all his negro slaves, making them subject to certain 
legacies, and in order that they might be able to pay 
these legacies off, left to them “and to their heirs 

(1) (1775) 1 Cowp. 299. - (2) (1883)'6 App. Cas, 143. 
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and assigns, all my effects of what kind soever I may have _ 


in the Bay Honduras, money in Great Britain or else. 
_ where ; my lands and effects in Jamaica excepted.” 
“He proceeded to establish regulations for the govern 
ment of the slaves as a community, and, in the opinion 
of their Lordships, evidently intended that the slaves 
- should enjoy the land and undertaking as a community 
under the regulations which he laid down by his will, 
This case is far removed from that which their Lorde 
ships now have under consideration and cannot help 
the respondent. 

' Their Lordships can accept the view of the High 
_Court that effects might include real estate, and that 
the words “due and owing to me’ only qualify the 
words “moneys and debts”’ and may be omitted for 
the purpose of construction. But even so, they 
- cannot hold that there is any iridication of the 
testator’s intention to devise any land which he had or 
. might hereafter have beside the Halpin Road property: 
The first point being, therefore, disposed of in 
“favour of the appellants, the next question turns on 
. the power of the widow to convey this property ag 
_-executrix. By section 4 of the Probate and Adminis. 
“tration Act, all the property of the deceased vested in 
‘the executrix as such, and if it had been necessary in 
the course of winding up the estate to part with or 
charge this property, the executrix could have made a 
‘good title, But the estate had been wound up by the 
year 1904, completely wound up, unless it be said that 
the executrix had not discharged her duty by trans. 
ferring to the children their various shares. Her 
_ neglect to discharge that duty did not confer on her 
- a title nor give a good title to one who took from her 

with knowledge of the circumstances, and inasmuch as 
the plaintiff knew of the will and had taken legal 
advice upon its construction, he must be deemed to 
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have been aware of the infirmity of the title of the 


VERTANNES | widow. 
AND 


on ‘ 


The case of Bijraj Nopani v. Pura Sundary Dassee 


Roninton (3), was cited on behalf of the plaintiff ; but in that 


ea : 


case the property was charged with two annuities and 
had then been mortgaged to pay the cost of past 
litigation, and the mortgage was being called in, andso 
the property had to be sold, and the executor was the 
proper person to make a good title. The doubt in the 
case arose because it happened to be the fact that the 
executor was one of the sons of the daughter of the 


. testator, and that both his two brothers were also 


parties to the conveyance as grantors to the execusion 
of their sisters, while in law the sons of the testator’s 
daughter were not the heirs, and had no interest to 
convey, because the daughters took their mother’s 
stridhan. The conteniton raised against the validity of 


_ the conveyance was that it was made by people who 


had no title, but their Lordships thought that what" 
ever might be the impression under which the vendors 
conveyed, the one of them who was executor could 
make a good title to a purchaser for value. The head 


~ note of the reportin the Indian Appeals is unfortunately 


misleading. It describes the executor and his brothers 
as having beneficial interests in the property, whereas 
in fact they had no such interest. 

In their Lordships’ view the plaintiff cannot here 
rely upon the conveyance by the executrix being more 
thina conveyance of her own share or as passing the 
beneficial interests of the children. 

The question of estoppel remains. 

As regards the first defendant, his case seems 
concluded by section 116 of the Evidence Act, which 
is as follows : 


“No tenant of immoveable property, or person claiming 
through such tenant, shall, during the continuance of the 


(3) (1914) LR. 41 LA, 189; I.L.R. 42 Cal. 56, 
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tenancy, be permitted to deny that the landlord of such 
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‘tenant had, at the beginning of the tenancy, a title to Ngee aires 


such immoveable property ; and no person who came 
upon any immoveable preperty by the license of the 
person in possession thereof shall be permitted to deny 
that such person had a title to os possession, at the 

time when such license was given.” 
i this point both Courts below have come to the 
conclusion which commends itself to their Lordships. 
The case of Bilas Kunwar v. 'Desraj Rawyjit Singh 
(4), is an authority, if any were necessary, in aappore 

of the view that has been taken. 

. Their Lordships are therefore relieved from the 
necessity of considering whether this defendant might 
also be held estopped under the general provisions of 


section 115, or whether, as Gounsel for ‘the plaintiff: 


preferred to put it, hé was ayprives by his conduct of 
a claim ‘to equitable relief. 

- ‘The case of the’ third, fourth aid fifth defendants is 
different. “It was, avdlcett suggested that they also 


came under section 116, because they were in oceupa-’ 
tion under the leave and license either of the’ plaintiff . 
or of his tenant, the first defendant. But their Lord* 


ships ‘do not take this view of the facts. 


‘As regards estoppel properly speaking, when the 


particulars given by the plaintiff come to be considered, 
any such case disappears. There was no represen- 
tation by these defendants to the plaintiff that the 
property was wholly their mother’s, or that she had the 
title’ to dispose of it as executrix. If the plaintiff 
supposed that thé property was the mother’s, it was not 
by reason of any representations made by these defend- 
ants. It wasa common error. He had as long ago 
as May, 1909, taken the opinion of counsel upon the 
construction of the will and had unfortunately received 





(4) (1915) L.R. 42 1A, 202; LL.R. 37 All. 557. 
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erroneous advice. Moreover, the dates. given in the 
particulars for the supposed representations are too 
late. The plaintiff made no change in his position at 
ot after thosé dates. He had committed. himself to the 
advatices to the widow long before. The tase of 
Kuverji v. Babai (5), which was cited in the course of 
the argument, is a useful authority. 

. Counsel for the plaintiff appreciated this position, 
and submitted that it was nol 80 inuch a case of 
estoppel as a case of parties seeking equitable telief 
who must do equity. In their. Lordships’ view, how~ 
ever, these defendants are not séekitig equitable relief, — 
but standing on their beneficial title. No doubt, to 
perfect their title, they, in strictness, might réquire 
conveyances of their shares from the executtix(seetion 
113 of the Probate and Administration Act not apply- 
ing). But it is well known that except, perhaps, ini the 
old Presidency towns, sch niceties of conveyancing as 
transfers by executors | of shates of lands are not in 
familiar lise, and these appellants ca at any rate as 
defendants rely on thei beneficial title. : 

In their Lotdships’ view, these three detendants 
are entitled to succeed, but the first defendant is not so 
entitled. 

_. Their Lordships. wil humbly recommend His 
Majesly that the judgments of the District Judge ; and 
of the High Court should be discharged, and that iti 
lieu thereof the plaintiff should have a dectée fot eject 
ment against the first and second defendants, and that 
it be declared that he (the plaintiff) i is entitled to one- 
third and one-quarter of the remaining two-thirds of 
the property in suit; and that the third, fourth and 
fifth defendants are each entitled to one- quarter of thé 
two-thirds, with liberty to the plaintiff or to any one of 
these last three defendants to apply for a partition ; 


(5) (1890) ILL.R. 19 Bum. 374, 
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that the plaintiff have judgment against the first 
defendant for his costs before the District Judge and 
in the High Court, and against the second defendant 
for his costs before the District Judge; and that the 
third, fourth and fifth defendants have their costs in 
the Courts below and the whole costs of this appeal 
befor their Lordships. Their Lordships do not con- 
sider that the joinder of the first defendaiit has 
increased the costs of the appeal. 

Their Lordships will further recommend that the 
cause be remitted to the High Court at Rangoon to act 
in accordance with these directions, with liberty to the 
parties ‘to apply as they may be advised. 

Solicitors for Appellant—Brammal and Brammal. 

Solicitors for Respondents—W.aterhouse & Co. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Cunliffe. 


V.R.M.A.L. CHETTYAR FIRM 
v. 
MAN HAN.* 


Chinese Buddhist wife's interest in property of the marriage~Burmese 
Buddhist law applicable~Part nership—Liatialit y to joint debts. 

Held, that the rule of Burmese Buddhist law that the husband and the 
wife are partners in practically all the business of the marriige and that the 
acquisitions of either or both are partnership p- operty is applicable to Chinese 
Buddhists tn Burma. 

. Hdd,accordingly, that the property of the marriage partnership would be 
liable for all partnership debts, whether the marriage has been dissolved or 
not, and whether the decree was obtained against one or both of the couple. 

In re Ma Yin Mya and one v. Tan Yauk Pyu, 5 Ran. 406; Ma Paing v. 
She Htaw, 5 Ran. 296 —follewed, 


** Lettérs Patent Appeal No. 55 of 1926. 
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This is a Letters Patent appeal arising out of the 
decree of this Court in Special Civil Second. Appeal 
No. 205 of 1925, which is reported in this series at 
page 110 of the 4th volume. 

Aiyangar with Halker—for the Appellants. — 
_Janab Ali—for the Respondent. 


HEALD, J.—In Suit No. 929 of 1923 in the Sub- 
divisional Court of Pyu the present appellant obtained 
a money decree for about Rs. 2,000 against-one Han 
Chin Ya, a Chinaman, and in execution of that decree 
he applied in Execution Case No, 368 of 1923 in the 
same Court for execution of his decree by the 
attachment and sale of a house and its site and 
appurtenances,-which, he said were already mortgaged 
to him by two deeds, one for Rs. 3,000 dated the 
4th of July 1921, and the other for Rs. 1,500 dated 
the 17th of July 1922, the mortgage debt amounting 
at the time of the application to over Rs. 5,200. 

The present respondent, who was Nan Chin Ya’s 
wife and is half Chinese and half Burmese and was 
born in Rangoon, filed the present suit for a decla- 
ration that the: properties which had been attached 


“ were her absolute properties and were not liable to 


attachment in execution of any decree against Nan 
Chin Ya. It may be noted that in her plaint she 
made no mention of the mortgages alleged by appel. 
lant in his application for attachment. She said that 
she ‘and Nan Chin. Ya were divorced on the 5th of 
June 1922, and that at the partition of prcperties, 
which was then made between them, she received 
the properties in suit as her share. She also pleaded 


that, apart from the divorce, she was entitled in her 


own right to a half interest in the properties because 
they were acquired by herself and Nan Chin Ya 
jointly, with the money and. earnings of both. 


VoL. V ] RANGOON SERIES. 


Appellant replied that the divorce and partition 
were a mere fraudulent device on the part of respond- 


ent and Nan Chin Ya to defeat their creditors, that. 


the deed of divorce, being unregistered, could not 
affect title to immovable properties, that .a Chinese 
wife cannot own property during her marriage, that 
respondent .was: not entitled in her own right to a 
half interest in the properties, and that the propestice 
belonged. solely to Nan Chin Ya. 

The trial Court held that.the divorce between 


respondent and Nan: Chin Ya was proved, that the: 


fraud alleged by appellant was. not established, that 
the reason of the divorce was that Nan Chin Ya was 
leaving Burma. for: Singapore and respondent was 
unwilling to go with him, that Nan Chin Ya had 
eftBurma, :that:the’..deed’ of: divorce could not 


affect'title to immovable properties, but that respond- . 


ent had in her own right::a half. interest in the 
properties, in ‘suit. -It.accordingly. gave. respondent 
a decree declaring that prea had a half interest 
in: the properties. 

. The: first Appeliate Gorirt held that resioutont 
being subject to the Chinese customary law as applied 
in: Burma; could have no interest in the properties 
whilst she was married to Nan:Chin Ya, that she 


acquired -no:title to-the properties by the deed of 


divorce, and that she had no interest in the property. 
It therefore dismissed the suit. é 

Ht is to. be noted. that respondent did not appeal 
against the trial Court’s. decree in. so far as it 
dismissed her claim in respect of a half interest.:in 
the properties. 

Respondent appealed against the lower Appellate 
Court’s decree dismissing her suit in its entirety, 
and the learned Judge of this Court who dealt with 
the case in second appeal- came to the following 
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conclusions, namely that the case should be decided 
on considerations of justice, equity and good conscience; 
and not of the rules or supposed rules of the Chinese’ 
Customary law, that as a matter of fact the property 
was acquired with the moneys of both respondent 
and Nan Chin Ya, that therefore respondent and 
Nan Chin Ya were joint owners of the property, that 
the partition of properties, which took place at the 
time of the divorce, was valid- without registered deéd, 
and ‘that thereby respondent became sole owner of 
the properties then allotted to her. He accordingly 
gave respondént.a declaration that she was the absolute 
owner of the whole of the properties aid that they 
were not attachable in execution of any dectee against 
Nan Chin Ya. : . 

Appellant applied for a certificate that the case 
was a fit one for a futther appeal and the leamed 
Judge gave such a certificate, 

‘The appeal was therefore heard ‘by this Bench, 
but we deferred passing judgment until the decision 
of a Full Bench Reference in which the question 
of the application of what is known as Chihese 
Customary Law to Buddhists of Chinese nationality 
living in Butma was to be considered. In that case 
[In re Ma Yin Mya and one v. Tan Yauk Py 
(1) ], the question which was undet consideration was 
what law regarding marriage is applicable to Chinese 
Buddhists, and it was decided that the Buritiese 
Buddhist law regarding marriage is primd facie 
applicable to Chinese Buddhists as being the lex loci 
contractus, and that in order to escape from the 
application of the Burmese Buddhist law regarding 
marriage a Chinese Buddhist must prove that he is 
subject to a custom having the force of law in’ Burra 
and that that custom is opposed to the provisions 6 = 
(1) (1927) 5 Ran, 406, 
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Burmese Buddhist law applicable to the case, and’ 


if the wife is a Burmese Buddhist woman, the Chinese 
husband must show further that the application of 
that custom will not work injustice to her. 

It is part of the Burmese Buddhist law of marriage 
that husband and wife are partners in practically all 


the business of the martiage and that the acquisitions . 
of éither, or both ate partnership property. Such a: 


partnership is dissolved by divorce, and a partition 
of thé partnership property follows as a matter of 
course and would have legal effect without any 
registered conveyance of the property from the 
partnership to the individual partners. But every 
partner is liable for all debts and obligations incurred 
while he is a partner in the usual course of business 
and the dissolution of the partnership would not 
affect his liability. The property of the partnership 
whether before or after dissolution of the partnership 
would be liable for the partnership debts. In the 
present suit it is the wife’s own case that the properties 
were joint property, but she claims that the shzre 
which she received on divorce is not liable to be 
taken in satisfaction of the decree which was passed 
against her husband only. That is not the view 
which was taken in the full bench case of Ma 
Paing v. Shwe Hpaw (2). The conclusion which I 
draw from the judgments in that case is that ordinarily 
a decree against either husband or wife, who are 
subject to the Burmese Buddhist law of matriage 
and are consequently partners, can be executed against 
any part of. the partnership property, that is the 
property of the marriage. 

I accept that view and as there is nothing to take 
this case out .of the ordinary rule, I would hold 
that the appellant's decree could be executed by 
peas (2) (1927) 5 Ran. 296. 
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attachment and sale of the property in suit in spite 
of the fact that it was received by the wife as her 
share of the partnership property, and that therefore 
the suit was rightly dismissed in the first Appellate 
Court. . 

I would accordingly set aside the decree of this 
Court in Special Civil Second. Appeal No. 205 of 
1925. and restore the decree of the District Court 
of Toungoo in Civil Appeal No. 169 of 1924, with 
costs for appellant throughout; advocate’s fee in — 
this appeal to be five gold mohurs, __ _, 


CUNLIFFE, J.—I concur. 


| APPELLATE Chyau, 
Before Mr. Justice Pratt. 


' MA GUN BON 


ae v; fate % 
a MA ME MI.* 


Buddhist Law—Inheritance—Wives ofa polygainous husband whether - 
. entitled to-inherit -in one wife's ancestral property—Husbana’ s vested. i 
right in such inherited property not heritable. 
Held, that though at Burmese Buddhist law, the husband has a vested’. 
share in the inherited property of his wife, on his death -his other wives do | 


not take any interest in that property ; it reverts to that wife,. whose inherited 
property it originally was. 


C.T.B.YV. Chelly v. Mating Tha Hiaing, 3 Ran. 32—distinguished. 


Mitter--for the Appellants. - 
Ko ho Gyi—for the Respondent. 


Pratt, J.-—Plaintiff Ma Gun Bon obtained a decree 
ejecting defendant Ma Me Mi from the house of 
which she claimed to be sole owner but the decree 
was reversed on appeal to the District Court. 

“ © Special Civil Second. “Appeal: No.-160 of 1926. 
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Plaintiff married Maung Myin in 1885 and in- 
herited the house, in which she and her husband 
were residing, from her parents in 1920. 


Me Mi, the defendant. 

- In 1924 defendant left the house but returned 
just before Maung Myin’s death in 1925 and refused 
to leave, when requested by plaintiff. 

The trial Court held that the house was the 
‘thinthi or separate property of Ma Gun Bon and 
was not hnapazon and gave judgment accordingly in 
favour of plaintiff. 

The District Court held on the authority of 
C.T.P.V. Chetty v. Maung Tha Hlaing (1), that 
property inherited by a wife from her parents during 
marriage becomes joint, and that the husband 
‘ acquirés a vested interest to the extent of one-third. 

On Maung Myin’s death therefore this one-third 
would have to be divided between the wives. 

On this view defendant had an interest in the 
‘house by inheritance from her husband and would be 
entitled to possession jointly with plaintiff. 

It seems to my mind somewhat inequitable to 
press the decision in C.T.P.V. Chetty so far as to 
hold that, when a husband, who has a senior and a 
junior wife dies, the junior wife will be entitled to 
inherit a portion of the property inherited after 
marriage by the senior wife because her husband 
had a vested interest in it. 

In the case quoted the husband married two 
wives and inherited immoveable property from his 
father after the second marriage. 

-It was held by the full bench that the two wives 
acquired a vested interest between them to the 


(1) (1925) 3 Ran. 322, 
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extent of: one-third from the date on which it was 
inherited by the husband. 

The two cases are not therefore paralle] as in 
the present instance the party inheriting the pro- 
perty from her parents has not died, but her husband 
has, and it is held that the lesser wife inherits a 
share in the property inherited by the head wife 
through the husband of both. 

For the cases to be parallel it should have been 
the wife, who inherited the property, who died, when 
the other wife’s claim to inherit from her would not 
be easy to sustain. 

The decision of the learned District Judge is not 
in my Opinion in accordance with the ‘spirit: of 
Buddhist Law. 

In section 286 of the Digest, dealing with the 
partition between wives living with the hysband, 


, Manugye is cited to the effcct that, where several 


wives live together in the same house and eat ont of 
the same dish as the husband, each shall retain the 
property acquired by inheritance from her parents 
subsequently to the marriage. 

I have no doubt this is sound law. 

Even conceding that defendant was living with 
the husband and had not broken off conjugal rela- 
tions at the-time of his death, she would have no 
interest in property inherited by the senior wife 
during coverture. 

This certainly appears the equitable view. 

Defendant has, however, consented to leave the 
house, if no order for costs is passed against her, 
and plaintiff has agreed to these terms. 

' By consent the decree of the District Court is 
set aside and plaintiff is granted a decree ejecting 
defendant from the house in suit. 

Each party to pay their costs throughout. 
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PRIVY COUNCIL. 


SONIRAM JEETMULL, A Firm 
v. 


R.D, TATA & Co., Lip. 
(On Appeal from the High Court at Rangoon.) 


Jurisdiction—Place in which cause of action arises—Duty of debtor to seek 
creditor—Place of payment impliedly fixed—High Court Charter, cl. 10, 
Indian Contract Act (IX of 1872),s. 49. 

Where there is an obligation to pay money, and either from the terms of 
the contract or from the néceSssities of the case, a further obligation is impliedto 
find the creditor so as to pay: him, section 49 of the Indian Contract Act, 1872, a8 
to the place for performance ofa promise when no place 1s fixed, docs not apply. 

By a contract made in Calcutta the appellants agreed to make good to the 
“respondents defaults in payments to them in respect of salcs and purchases 
ef grain in Rangoon, where the respondents had a business branch. By leave 
of the High Court at Rangoon the respondents sued appellants in that Court 
or money due under their agreement, 

Held, that the appellants were under an implied obligati: n to pay in Rangoon 
and that consequently part of the carse of action arose there and there was 
jurisdiction under cl. 10 of the High Court Charter. 


Puttappa Manjayav, Virabhadrappa, (1908) 7 Bem. Law Reporter—dis. 
tinguished. ; 

Dhunjisha Nusserwanji v. A. B. Fforde, (1887) I.L.R. 11 Bom. 649) 
Metilal v. Surajmal, (1904) LL.R. 30 Bom, 167, and Bansilal Abirchand vy, 
Ghulam Mahbul Khan, (1925) L.B. 53 LA. 58 ; 1 L.R. 53 Cal. 89—referred to. 
’ Decree of the High Court affirmed - 


Appeal (No. 123 of 1926) by special leave from a 
decree of the High Court in its Appcllate Jurisdiction 
(February 8, 1926) affirming a decree of that Court in 
its Original Jurisdiction. The appellants were a firm 
carrying on business in Calcutta. The respondents were 
a limited Company whose registered office was in 
Bombay, carrying on business at Calcutta, Bombay, 
Rangoon, and elsewhere; in 1919 they had taken 
over, and had_ since continued, the business of Tata, 
Sons & Co. _ 


a a 
* PRESENT :—VISCOUNT SUMNER LORD ATKINSON AND LORD Carson. 
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By a contract made in Calcutta in 1911 the appel- 
Jants agreed to assist Tata, Sons & Co, in securing 
constituents to purchase and/or sell grain in Rangoon, 
on constituents’ accounts, as common agents only ; and 
that they would make good any undisputed claim 
which Tata, Sons & Co. might lose owing to the failure 
or suspending payment of constituents ; in consideration 
Tata, Sons & Co. agreed to pay the appellants one- 
quarter of the commission they received. 

In 1924 the respondents sued the appellants in the 
High Court at Rangoon torecover under the agreement 
the amount of two unsatisfied judgments which they 
had obtained against a Calcutta firm. 

The High Court, on an ex parte application, granted 
leave under cl. 10 of the Charter to bring the suit. 
Under that clause the High Court has jurisdiction where 
a defendant does not reside or carry on business within 


_ the local limits of the jurisdiction, if the cause of action 


arises wholly, or, with leave of the Court, in part within 
those limits, 

The appellants by their written statement objected 
that the rule did not give jurisdiction in the suit ; that 
question was directed to be tried asa preliminary issue, 

Chari, J., overruled the objection and his judgment 
was affirmed on appeal by Rutledge, C.J., and 
Maung Ba, J. 

Dunne, K.C., and E.B. Raikes for the appellants. 

The only part of the cause of action which it can be 
suggested arose in Rangoon was failure to pay there. 
The High Court appears to have based its judgment on 
English rule that a debtor must seek his creditor. 
That rule however does not apply in India, section 49 
of the Indian Contract Act, 1872, having been substi- 
tuted for it, Puttappa Manjaya v. Virabhadrappa (1). 


(1) (1908} 7 Bom. Law Reporter 993. 
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The steps prescribed by that section were not taken to 
fix dhe place of payment. Lord Sumner referred to 
Dhunjisha Nusserwanji v. A. B. Fforde (1), Motilal 
vy. Surajmal (2). 

Those decisions were earlier than those relied on 
and were each by a single judge; the second is com- 
merted on in Pollock and Mulla’s Indian Contract Act 
at p. 301.. The recent judgment of the Privy Council 
in Bansilal Abirchand v. Ghulam Mahbub Khan (3), 
did not decide whether the English rule applies in India. 
Further. the respondents’ registered office was at 
Bombay, and having regard to section 72 of the Indian 
Companies Act, 1913, if there was any implied contract 
as to the place of payment, it was to pay at Bombay. 

Sir George Lowndes, K.C.,and Kenelem Preedy for the 
respondents were not called upon. 


The Judgment of their Lordships wasdelivered by— 


- ViscouNT SUMNER.—This is an appeal by special 
leave from the High Court of Rangoon, which efhrmeda 
decision of the Court below, overruling an objection to 
the jurisdiction taken bytheappellants. It was imposed 
upon the parties, as a term of the special leave, that 
the pleadings between the parties, the judgments 
and the order of the Court in India should be the 
sole material for this argument. The appellants were 
sued in Rangoon by R.D. Tata & Co., Ltd., who 
have a business branch there, for panrarmit of sums of 
money, due upon the failure of constituents to satisty 
debts duegto Messrs, Tata, Sons & Co. which sums the 
defendants had undertaken to make good to them. 
Judgment had been obtained, and there was no dispute 
about the amount or validity of these debts or about 





(1) (1887) LL.R. 11 Bom. 649, 
(2) (1904) LL.R. 30 Bom. 167. 
(3) (1925) LL.R. 53 Cal. 89; L.R. 53 LA. 58. 
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their being due from the original debtors, but Messrs, 
Jeetmull, who carry on buSiness in Calcutta, contend 
that they cannot be sued for this money in Rangoon. 
The transactions between these parties were a conti- 
nuation of dealings which had existed for a number of 
years before the present plaintiffs became an incor- 
porated company and had been carried on under 
a memorandum dated the 10th December, 1911, and 
signed in Calcutta. It is clause 2 of that contract 
that expresses Messrs. Jeetmull’s obligation to pay 
in the present case, and it says that Messrs. Jeetmull 
are to make good any undisputed claims that Messrs, 
Tata & Co. might lose owing to the failure or 
suspension of payment of constitutents. Accordingly, 
one point only arises, namely, whether the part of this 


contract relating to payment was performable by 


Messrs, Jeetmull in Rangoon. If it was, there was 
jurisdiction in the Court to entertain the suit and 
the objection of the appellants was rightly overruled. 
The point, at first sight appears to be exceedingly 
short. It is quite true the contract does not say 
where Messrs. Jeetmull are to pay, but it does say, 
by an implication which is indisputable, that they 
are to pay Messrs. Tata, Sons, Co. and it follows 
that they must pay where that firm is. Hence 
one would think that, upon the face of his contract, 
not indeed in express terms, but by the clearest 
implication, payment is to be made in Rangoon. 
In respect of the whole of this business it is not 
disputed that the business transactions, out of which 
the outstanding debts arose, took place in Rangoon, 
and for this purpose the branch of Messrs. Tata, 
Sons & Co. there were the Messrs. Tata, Sons & 
Co. concerned. It was objected, however, in the High 
Court of Rangoon, that this constituted an importa- 
tion of a technical rule of the English Common Law 
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into the jurisprudence of India, namely, the rule 
that the debtor must seek out the creditor. The 
simple answer to. that would have been that, on the 
contrary, it was a mere implication of the meaning 
of the parties. The appellants, however, rely upon 
section 49 of the Indian Contract Act, which is 
in these terms :— 

“When a promise isto be performed without application by 
the promisee and no place is fixed for the performance of it, it is 
the duty of the promisor to apply to the promisee to appoint a 
reasonable place for the performace of the promise and to 
perform it at such place.” 


Then it is said that no place was fixed by the 
contract or prior to the institution of this suit for 
the performance of the obligation of payment, and no 
application has been made by the promisor to the 
promisee to appoint a reasonable place and therefore 
there is no place of payment. Consequently,. this 
section, which, itis said, replaces any rule of law 
with regard to the obligation of the debtor to seek 
out the creditor, has not been satisfied, and so there 
is-no part of the contract, which is performable in 
Rangoon. The submission seems a strange one. It 
is quite certain that, if the application had been 
made, the place appointed would have been Rangoon 
and all would then have been well for the plaintiff, 
Also it is plain that the section makes it the duty of 
the promisor to apply for the appointment of a 
reasonable place, a duty which in this case the 
promisor has entirely disregarded. It-is not easy to 
reconcile with the ordinary rules of law a construction 
which enables the promisor to better his position under 
his contract by neglecting to perform a statutory 
duty imposed upon him with regard to its performance, 
The matter, however, is said to be covered by authority 
in India, and it therefore becomes necessary to 
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consider what the authorities are. They do not appear 
to bear out the view which has been presented to 
their Lordships. In 1904, in the case of Motilal v. 
Surajmal (1), Tyabji, J., held that “ where no specific 
contract exists as to the place where the payment of 
the. debt is to be made, it is clear, it isthe duty of 
the debtor to make the payment where the creditor 
is.” This follows the principle of Dhunjisha Nus- 
serwanji v. A.B. Fforde in 1887 (2), where it was 
held that, “In the absence of stipulation in the 
contract itself, the intention of the parties to it was 
to guide the Court in determining the place of its 
performance, ’”’ and upon that principle the suit, which 
was one relating to leave under:clause 12 of the 
Letters Patent, was decided against the jurisdiction 
of the Bombay Court. Then shortly after the former 
of the above cases, in the case of Puttappa Manjaya 
v. Virabhadrappa (3), the High Court of Bombay had 
the matter before it on appeal. No authority what- 
ever appears to have been cited, but there being an 
objection that the Court had no jurisdiction to 
entertain a creditor’s suit for recovery of payment 
from the debtor, Sir Lawrence Jenkins says:— 

“This argument rests upon the assumption that the Common 
Law rule applies that a debtor must seek out his creditor. We 
think, however, in India the rule as to the place of performance, 
whether it be payment or any other mode of performance, is to be 
determined by section 49 of the Contract Act; and applying that 
section to the facts of this case, we think, it is impossible to hold 
thatthe payment was to be made within the limits of the jurisdic- 
tion of the Sirsi Court, for no such application has been made or 
place fixed as section 49 prescribes. Therefore we are of opinion 
that the Sirsi Court had no jurisdiction.” 

What the contract precisely was does not appear, 
but the suit was to recover any balance that might 


ce I 
(1) (1904) 1.L.R. 36 Bom. 167. (2) (1887) L.L.R.11 Bom. 649. 
(3) (1905) 7 Bom. L. Reporter 993, 
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be found due on taking accounts with interest, and 
the facts of that case differ from the facts of 
such a case as the present. Finally, this Board had 
the matter before it in 1925, in Bansilal Abirchand 
v. Ghulam Mahbub Khan (1), and there, the English 
tule having been urged in terms upon their Lord- 
ships on the one side, and Puttappa’s case on the 
other, Lord Blanesburgh for the Board says :— 

“There is no promise either by the principal debtor or the 
surety to make any payment at Secunderabad, and, so far as the 
principal debtor is concerned, the bond above abstracted is the 
Only promise on his part which is forthcoming. It is quite true 
that, on failure of any instalment, there is doubtless an implied 
promise by him torepay the loan. Butthere isno implied promise 
to repay it at Secunderabad. Even by British law the duty of 2 
debtor to find and pay his creditor isonly imposed upon him when 
the creditor is within therealm. And the plaintiff has not con- 
tended that if there be any such duty at allimposed by Indian law 
upon a debtor, it extencis in this respect further than in England, 
Accordingly, so far as the principal debtor is concerned, there is 
no obligation upon him either express or implied to make any 
payment to the plaintiff at Secunderabad.” 4 
_ Their Lordships do not think that in this state 
of the authorities it is possible to accede to the 
present contention that section 49 of the Indian 
Contract Act gets rid of inferences, that should justly 
be drawn from the terms of the contract itself or 
from the necissities of the case, involving in the 
obligation to pay the creditor the further obligation 
of finding the creditor so asto pay him. The rule 
in section 49 is one which it was intended should 
apply both to the delivery of goods and to the pay- 
ment of money, 10 which obviously different consi- 
derations apply from those applying in a case like 
the present, where the question is one of jurisdiction, 
and their Lordships are satisfied that an intention 





(1) (1925) LLR, 53;1.4.58 LL.R.53 Cal. 89, 
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is shown in the contract that payment should be 
made in Rangoon. Accordingly part of the contract 
was performable in Rangoon so as to Satisfy section 
49 of the Indian Contract Act, and there was juris~ 
diction to entertain the suit. 
Their Lordships will humbly advise His Majesty 
accordingly that this appeal should be dismissed 


‘with costs. 


Solicitors for Appellants—Bramall and Bramall. 
Solicitors for Respondents—Stoneham & Sons. 


ORIGINAL CIVIL. 
Before Mr. Just ice Chari. 


R.M.V.V.M. CHETTYAR FIRM 


yg 


v. 


M. SUBRAMANIAM anpD ANOTHER.* 


City of Rangoon Municipal Act (Burma Act VI of 1922), ss. 80, 81,194—- Burma 
Land and Revenue Act (Il of 1876), ss. 43 to 48—Recovery of arrears of 
taxes “ as if they werearrears of land revenue,” meaning of —A pjlication 
of Ss, 46to 48 ofthe Burma Land and Revenue Act to sales by Municipal 
officer for reccvery of'* propert y-taxes""—Title of purchaser at such sales. 
whether free from all incumbrances—Effect of collusive fraud, 

Held, that section 194 of the City of Rangoon Municipal Act empowers the 
Corporation to recover the arrers of.its taxes and other dues ‘ as if they we e 
arrears of land revenue, ” but that doesnot mean! at sections 46 to 48 of the 
Burma Land-and Revenue Act apply to all Municipai sales, so as to coufer on 
the auction-purchaser in every case a title free ffom incumbrances. These 
sections can only apply where the dues to the Municipality are in the nature of 
land revenue or land rate in lieu of Capitation-tax, So far as ‘‘ property-taxes '” 
as dehned in section 80 of the City of Rangoon Municipal Act are concerned, it 
is open to the properly authorized officer of the Municipality to direct the 
recovery of arrears in the manner prescribed by sections 46, 47 of the Burma 
Land and Revenue Act and to a sale held under these sections, the provisions 
of seztion 48 of the Act will apply, unless the purchaser acted in collusion with 
the owner ta defraud the incumbrancer. 

Chinnasami Mudalay v.Thirumalai Pillai, 25 Mad. 572; Ibrahim Khan v- 
Rangasamy, 28 Mad. 428; Kadir Mohideenv. Muthukrishna Iyer, 26 Mad. 


* Civil Regular Suit No. 606 of 1326. 
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5 B.L.T, 108 ; Sankaran v. Ramasami, 41 Mad, 691—referred to. 


Kalyanwala—for the Plaintiff. 
A. H. Paul—for the 2nd Defendant. 


CuarI, J.—The plaintiff in this case files a suit to 
enforce a mortgage dated the 7th of September 1925 
whereby the mortgagor, the first defendant, mortgaged 
‘a house in Dalla as security for the repayment of 
Rs. 2,000 and interest thereon. The mortgagor failed 
to pay the Municipal tax of Rs. 10°7-0 for the very 
next quarter of 1926. It is significant that a mortgagor 
who calls himself a contractor should allow this paltry 
tax to remain unpaid. This tax of Rs. 10 7-0 is made 
up of two sums general tax Rs. 8-10-0 and lighting 
tax Rs. 1-13-0. The tax for the succeeding quarter 
Rs. 18-7-0 includes an additional conservancy tax ut 
Rs. 8, but we are not concerned with this. 

Proceedings were taken in respect of this default 
which became rather elaborate and may, when evidence 
is taken on the issue of fraud, turn out to be an 
elaborate farce. 

On the 31st of March 1926, the Municipal Thugyi 
(the collector of revenue) applied to the Revenue 
Officer for an execution against the defaulter. The 
ex: Cution application prays for an attachment and 
sale of the moveable property of the defaulter and 
the notice issued to him in respect of the same is 
headed as notice of proceedings of execution under 
section 45 of the Burma Land and Revenue Act to 
which I shall refer later. Execution wes granted and 
it purports to have been granted under the same 
section, namely, section 45 of the Burma Land and 
Revenue Act. . 

On the 29th of April 1926 the Thugyi made a 
report that the defaulter had no moveable property 
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and prays for proceedings against the. house itself. 


‘The Thugyi with praiseworthy zeal asked in effect 


that for the non-payment of Rs, 10-7-0 the house, 
whose rateable value according to the Municipal tax 
itself is Rs, 41 monthly and which at thatrate even on 
a ten-year’s purchase would be worth nearly Rs. 5,000, 


‘should be brought to sale for this paltry sum. In 


accordance with the procedure prescribed in the rules 
and directions of the Burma Land Revenue Manual 
in respect of proceedings against property, the Revenu? 
Officer issued a prohibitory order to the defaulter and 
the house was proclaimed for sale. The proclamation 
of sale was issued under section 47 of the Burma 
Land and Revenue Act. The house was sold on the 
7th of June and a sale certificate was issucd to the 
purchaser who is the 2nd defendant in the suit on the 
14th of July 1926. He bought the house at the sale 
for Rs. 200. 

In the plaint it is alleged that the sale was a 
collusive and a fraudulent sale and that the 2nd 
defendant is only a benamidar of the first. When the 
case came on for hearing, the learned advocate for the 
plaintiff contended that a sale for arrears of Municipal 
tax does not vest the property in the purchaser free 
from encumbrances and that irrespective of collusion 
and fraud the 2nd defendant cannot take the property 
free of the plaintiff’s prior mortgage. I heard argu- 
ments on this question because, if I uphold the 
contention of the advocate for the plaintiff, he will be 
entitled to a decree irrespective of the question of 
fraud. 

The simple question I have to decide at this stage 
of the case is, as I have indicated above, whether a 
purchaser at a sale for arrears of Municipal taxes 
payable to the Corporation of Rangoon takes the 
property free of encumbrances. The City of Rangoon 
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Municipal Act (Burma Act VI of 1922) provides in 
section 194 that any arrears of tax or any fee or other 
money claimable by the Corporation under that Act 
may be recovered ‘‘as if they were arrears of land 
revenue.” Land revenue in this Province is recovera- 
ble in the manner provided by Part IV of the Lower 
Burma Land and Revenue Act. Section 43 of this 
Act provides generally that every sum payable under 
the Act whether on account of any revenue, tax, fee, 
duty or compensation shall fall due on such date and 
shall be payable at such place and by such person as 
the Local Government may from time to time direct. 
Section 44 provides for an issue of notice and ten days 
after the service of such notice the sum due is deemed 
to be an.arrear and the person liable is deemed to 
be a defaulter. Then we come to section 45 which 
provides that the arrear so due may be realised as if 
it were the amount of a decree for money passed 
against the defaulter in favour of the Revenue Officer 
empowered to take proceedings before any other 
Revenue Officer appointed by the Local Government 
for its realisation. The Revenue Officer before whom 
proceedings are taken is directed to conform to the 
rules of procedure prescribed for a Court executing 
a decree by the Code of Civil Procedure. Then in- 
stead of and in addition to the above procedure the 
Revenue Officer properly empowered is also given 
authority to proceed against the land on which such 
arrear accrued. If in respect of such land there exists 
any permanent heritable or transferrable right of use 
and occupaney such an officer can sell the same by public 
auction (Section 47), Section 48 provides that the pur- 
chaser at such a sale shall be deemed to have acquired 
the right free from all encumbrances created over it and 
all subordinate interests derived from it except such as 
are expressly reserved by the Revenue Officer at the 
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time of the sale. I may remark that in the case 
before me in the proclamation of sale no encumbrance 
or subordinate interest was reserved and itis expressly 
stated that the right offered will be free from all 
encumbrances created over it and all subordinate 
interests derived from it. The question for decision - 
now is whether the words ‘“ may be recovered as if 
they were arrears of land revenue’’ merely refer to: 
the. procedure to be followed by the officers of the 
Municipality claiming the arrears and directing the 
proceedings in execution or whether these words 
attract the provisions of section 48 of the Lower 
Burma Land and Revenue Act to such sales. The 
mere fact that the officer of the Municipality direct- 
ing the sale and the officer whoactually conducted it in 
the sale proclamation refer to section 47 of the above 
Act and the fact that the sale itself is purported 
to be conducted under that Act, and the inclusion 
in the proclamation of a statement to the effect that 
the rights sold are free of encumbrances cannot 
affect the prior mortgage or create rights in favour 
of the purchaser unlcss the provisions of ‘section 
194 of the Municipal Act by implication extends to 
such sales the provision of section 48 of the Lower 
Burma Land and Revenue Act. 

In shall now shortly refer to the autherities on 
the point and then give my own conclusions. 

In the case of Ramachandra v. Pitchai Kanni (1), 
the sale was held under the Madras Abkari Act 
(Madras Act IIT of 1864). Section 7 of the Abkart 
Act enacted that Collectors may proceed againsi 
abkari renters or other yersons liable under the 
Act for the recovery of arrears due by them in like 
manner as for the recovery of arrear of land revenue. 


(1) (1883) 7 Mad. 434, 
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declared that all lands brought to sale on account y goora 
of arrears of revenue shall be sold free of all MANIAM AND 


encumbrance. The learned Judges who decided the 
cases were of opinion that the words ‘‘in like manner 
as for the recovery of arrears of land revenue” 
indicated only that the same procedure as for recovery 
of land revenue should be followed and nothing 
more. They drew attention to the fact that arrears 
of abkari revenue is not due upon any specific land 
owned by the abkari renter. In Chinnasami Mudaly 
v. Thirumalai Pillai (1), the same question arose in 
regard to a sale under Lind Improvement Loans 
Act (Act XIX of 1883). Clause 1 of section 7 of 
that Act contains four sub-clauses but the particular 
sale in question was made under clause (1a) of that 
Act. That clause provides that the loan, interest, 
costs, etc., shall be recoverable from the borrower as 
if they were arrears of land revenue due by him 
and it will be noticed that the wording is practically 
the same as the words in the City of Rangoon 
Municipal Act. The learned Judges followed the 
earlier case of Ramachandra and held that the 
difference in the wording of the two Acts did not 
indicate any real difference and they therefore held 
that the sale in question did not convey the rights 


sold free of encumbrance. The next case is Kadir 


Mohideen v. Muthukrishna Iyer (2), where a sale for 
the recovery of arrears of income-tax was held not 


to convey the property free of encumbrances. 


Section 30 of the Income Tax Act (II of 1886) 
enacted that the Collector may in default of the 
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payment of tax recover the amount as if it were 
arrears of land revenue or by any process applicable 
to the recovery of Municipal or local tax or may 
pass an order for recovery of the amount from the 
defaulter which order may be executed as *a decree 
for payment of money under the Code of Civil 
Procedure. 

In the case of Ibrahim Khan v,. Rengasamy (1), 
which was a sale for arrears of abkari revenue, 
under a later Abkari Act (Madras Act I offf1886), it 
was held that such a sale did not have§the effect 
of discharging the encumbrances created prior to 
the sale. The words of the new Act were “as if 
they were arrears ot land revenue” and the learned 
Judges held that it had the same meaning as the 
words in the earlier Act ‘‘in like manner as for the 
recovery of arrears of land revenue.” 

In a still later case of Sankaran v. Ramasami (2), 
the sale was under section 7 (J) (c) of the Land Improve- 
ment Loans Act (Act XIX of 1883), and the learned 
Judges of the Madras High Court heldj that the sale 
conveyed to the purchaser the rights sold free of 
encumbrznces. This ruling shows that the words 
“as if they were arrears of land revenue” do not 
by itself show that the intention of the Legislature was 
merely to regulate the procedure to be followed in 
such cases and that whether it was intended to 
attract also the provision relating to the substantive 
right of a purchaser depends upon a consideration 
of the wording of the Act and the nature of the 
tax. This is made clear in the judgment of Mr. 
Justice Seshagiri Aiyar at page 698 where, after 
referring to the passage in Ramachandra’s case, I 
have already cited, the learned’ Judge says that to 





(1). (1904) 28 Mad, 428, {2). (1948) 41 Mad. 691. | 
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his mind.that passage is the key-note to the con- 
Struction of similar provisions in cther Acts, i.e., that 
the fact whether the tax is payable out of any 
particular or specified land must have a material 
bearing on the construction of the words. 

There can be no doubt, whether the distinction 
thus drawn in the Madras case does or does 
not apply to other Acts, that it does apply, as 
can be seen from the wording of the Acts them- 
selves, to the two Acts which are now’ under 
consideration. Some such distinction must obviously 
be drawn. 

Section 45 of the Burma Land and Revenue Act 
applies to the recovery of all arrears due to the 
Government of whatever kind they may be. 

Section 46 of the Act only applies to arrears of 
land revenue or land rate in lieu of capitation-tax ; 
that is, they are inapplicable to the arrears due to 
the Government other than the two specified in the 
seclion. If the words in the City of Rangoon Muni- 
cipal Act, “as if they were arrears of land revenue” 
be construed as attracting the operation of sections 
46 to 48 of the Burma Land and Revenue Act to 
all Municipal sales then the anamalous result would 
be that the Rangoon Municipality is in a position 
to recover its dues in a manner, in which, under 
the Revenue Act itself, ordinary revenue officers 
cannot recover; that is, the operation of section 46 
of the Act will be enlarged in the case of sales under 
the Municipal Act. Iam certain that this was not 
the intention of the Legislature and that section 46 
can only apply where the dues to the Municipality 
are in the nature of land revenue or land rate in lieu 
of capitation-tax. The distinction drawn by the 
Madras High Court is, therefore, sound so far as 
these Acts are concerned. Bearing this distinction 
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in mind, I turn to the City of Rangoon Municipal 
Act (Burma Act VI of 1922), and there I find that 
section 80 provides for the levying of what are called 
‘“ property-taxes.’’ That section begins as follows : 
“The following taxes shall, subject to the limitation 
hereinafter provided, be levied on buildings and lands 
and shall be called ‘ property-taxes’. ” 

Section 81 provides that out of the four taxes 
classed together as “ property-taxes’”’ in section 80, 
the “‘ general ”’ tax shall be levied in respect of all 
buildings and lands. Similarly the succeeding sec- 
tions provide for the levying of the other kinds of 
“ property tax,’’ and prescribes when they are so 
leviable. . 

Section 86 provides that “ property-taxes ”’ in 
respect of any building or land shall be leviable 
jointly and severally from all persons who have been . 
either owners or occupiers of the building or land at 
any time during the period in respect of which any 
instalment of any property-tax is payable under the 
Act. There is no special provision anywhere in the 
City of Rangoon Municipal Act that any property 
shall be deemed to be charged with any tax ; nor 
does the wording of the sections above referred to 
lead to such an inference. At the same time, those 
sections show that in the contemplation of the Legis- 
lature the so-called ‘‘ property-taxes ? were a special 
kind of tax leviable on lands and buildings. 

I am therefore, of opinion that, so far as‘ property” 
taxes,’ as defined in section. 80 of the City of 
Rangoon Municipal Act, are concerned, it is open to 
the properly authorised officer of the Municipality 
to direct the recovery of arrears in the manner 
prescribed by sections 46, 47, of the Burma Land 
and Revenue Act and that to a sale held under these 
sections, the provisions cf section 48 the Act 
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will apply. I am strengthened in the conclusion I 
have arrived at by the fact, to which my attention 
has been drawn by the learned advocate for the 2nd 
defendant, that the provisions of the Burma Munici- 
pal Actand Burma Town and Village Lands Act 
whereby lands paying Municipal taxes are exempted 
from land tax, in lieu of the capitation-tax, show 
that the Municipal “‘ property-taxes ’’ were meant ag 
a kind of substitute for land tax, and that the opie 
lature intended to put the Municipal “ property taxes’’ 
in the same position as land taxes. 

I shall now refer to the two Burma cases tu 
which my attention was drawn. 

In Sabid Ali v. Swaminathan Chetty (1), it was 
found that there was fraud and collusion between the 
purchaser and the person who allowed the property 
to be brought to sale. It is assumed in that case 
that but for the fraud the purchaser would have 
taken the property free of encumbrances. This is an 
assumption merely and was not necessary for the 
decision of the case. 

_ In Civil Regular No. 393 of 1925 of this Court 
Muthia Chetty v. Shaik Mohamed, Mr. Justice Das 
held that a purchaser at a Municipal sale for arrears 
of Municipal revenues does not take free of encum. 
brances, The sale was apparently one under section 
45 of the Lower Burma Land and Revenue Act : 
whereas, in the present case the procedure prescribed 
in sections 46 and 47 was followed. The sale pro- 
clamation itself shows that the preperty was being 
sold under the provisions of section 47. The tax in 
respect of which the present sale was held was, undoubt. 
edly,as can be seen from the revenue receipt, a property- 
tax, and it was, therefore, within the competence of 





{1) 5 Burma Law Times 108. 
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the Revenue Officer of the Municipality to direct 
the sale of the property under that section. 

Referring to the Notifications by the Local Govern- 
ment, [ find that in No. 80, dated the 13th February 
1908, the President of the Rangoon Municipality is. 
authorized to do the acts required to be done by 
revenue officers under various sections of the Burma 
Land and Revenue Act. One of the _ sections 
specifically mentioned in that Notification is section 
of the Act which clearly indicates that the Legisla- 
ture contemplated the applicability of that section 
48 to some of the sales held by the officers of 
the Municipality, under the powers conferred om 
them. 

It is not without a great deal of hesitation and 
reluctance that I have come to the above conclusion. 
It is a matter of common knowledge. to persons 
connected with the administration of law that section 
48 of the Burma Land and Revenue Act is a fruitfu} | 
source of fraud. The extension of the applicability 
of that section to sales under the local Acts means 
nothing more than increasing the opportunities for 
fraud. The remedy, however, is in the hands of the 
Legislature, and I have got to administer the law as 
I find it. One would have thought that the interests 
of public revenue would be sufficiently safeguarded 
by a provision that such revenue should be a first | 
charge on the land. 

It thus becomes necessary to raise an issue on, and 
decide, the question of fraud alleged in the plaint, 
The plaintiff will have also to call an attesting witness 
to prove the mortgage and willalso have to prove 
his claim since, though the 1st defendant has confessed 
judgment, the 2nd defendant has put the plaintiff to 


proof of the mortgage and the amount due, 
* * * * * 
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On the evidence the learned Judge held that 
Subraamniam’s object was to defraud the mortgagee 
and that the purchaser bought the property in. collu- 
sion with Subramaniam and on his behalf. The 
property therefore remained subject to the mortgage. 
The purchaser appealed.* The Bench composed of 
Heald and Mya Bu, JJ., summarily dismissed the 
appeal. The judgment of the Benck: was delivered 
by— 


HEALD, J.—On the 7th of September 1925, one 
Subramaniam mortgaged his house to respondent for 
Rs, 2,000 with interest at Rs. 1-8-0 per cent. per 
mensem. The house was subject to Municipal tax- 
ation, and the taxes for the first quarter of 1926 
which were payable on the Ist of January 1926, 
amounted to Rs. 10-7-C. Subramaniam failed to pay 
{hat amount and on the 31st of March the Munici- 
pal Tax Collector applied to‘ the Revenue Officer 
for recovery of the taxes by the sale of the house. 
Notice of the application: was duly served on 
Subramaniam but he took no action, and the Revenue 
Officer ordered execution to issué for the amount 
due, which including the costs of the application 
was then Rs. 11-7-0. The tax collecter then 
reported that Subramaniam had no moveable 
properties whatever in his possession which could 
be attached and applied for the attachment of the 
house. which, it may be noted, he valued at Rs.5005. 
The attachment was effected and sale was ordered. 
The house was sold to appellant for Rs. 200 and 
a sale certificate was granted to him. 

Under section 48 of the Burma Land and Revenue 
Act the purchaser at a revenue sale is deemed to 





* Civil First Appeal No, 181 of 1927, Mohamed Salay v. [R.M.V.V.M. 
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have acquired the right offered for sale free from all 
encumbrances except such as may have been expressly 
reserved by the Revnue Officer at the time of the 
sale, and as no encumbrances were reserved and the 
house was sold as being the unencumbered property 
of Subramaniam, primd facie appellant become owner 
of a house which was probably worth at least 
Rs. 4,000 for Rs. 200 and respondent lost the 
benefit of his mortgage. 

espondent however filed a suit on his mortgage 
against Subramanian and impleaded appellant on 
allegations that Subramaniam’s default in payment of 
the Municipal taxes was deliberate and was a mere 
device to defraud him of the benefit of his mortgage, 
and that appellant was a party to that fraud. 

We who spend our days in the Courts know that 
deliberate default in the payment.of revenue with the 
intention that property may be sold free of encum- 
brances is acommon device to defraud mortgagees, 
and it is obviously essential to the success of that 
device that the purchaser shoulda. mere benamidar 
for the defaulter, since no man is likely to allow his 
property to be sold for an inadequate price except 
to himself or to some person representing him. I 
have seen a considerable number: of such cases and 
I have never seen one in which the purchaser did 
notin factrepresent the defaulter. When therefore 
itis proved- that this device has been adopted I 
¢hink that there is a fair initial presumption” under 
section 114 of the Evidence Act that the purchaser 
represented the defaulter. 

In this case there is no possible room for doubt 
that Subramaniam deliberately adopted this device, 
and that he would not have allowed the house which 
presumably was worth well over Rs. 2,000 to be 
sold for Rs. 200 unless he had already arranged that 
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it should be bought on-his behalf. There is there- 
fore a presumption that appellant was a party to the 
plot and that he bought on Subramaniam’s behalf, 
There is also in the present case direct evidence 
that this was so, and there was nothing to rebut 
either the evidence or the presumption except appel- 
lant’s bare word. 

In these circumstances I have no- hesitation in 
' finding that the learned Judge on the Original Side 
was right in holdirg that appellant was a party to 
the fraud and bought the house on Subramaniam’s 
behalf, and that since the house still belonged to 
Subramaniam it was still subject to respondent’s 
mortgage. 

I-would therefore dismiss the appeal summarily. 


. Mya Bo, J, 





APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brow’. 


M. A: MAISTRY 
ABDUL AZIZ RAHMAN.* 


Fraud, suit to set aside dercee as obtained by—Dismissal of application to set 
: aside an ex-parte decree when a bar to suit—Dismissal not on merits is ncé 
a bar. 

Held, that the dismissal of an application to set aside an ex- parte decree for 
failure to furnish security does not bar/a‘s: it to set aside the decree as having 
been obtained by fraud, 

_K. E. Musthan v. Babu Mohendra Nath Singh, 1 Ran. 500—distinguished, 
‘Radha Raman Saha v. Pran Nath Roy, 28 Cal. 475, P. C.—followed. 
M. A. Maistry vy. Abdul Aziz Rahman, 5 Ran. 46—set aside. 
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N.N. Sen—for the Appellant. 
Robertson—for the Respondent. 


RUTLEDGE, C.J., AND Brown, J.—The respondent 
Abdul Aziz Rahman obtained a decree in the Small 
Cause Court, Rangoon, on a promissory-note against 
the appellant, Munshruff Ally Maistry. The decree 
was passed ex-parte. The appellant fled an applica- 
tion before the Small Cause Court to have the ex-parte 
decree set aside on the ground that he had never 
been served with a summons. He was required to 
furnish security in accordance with the provisions of 
Rule 78 in Schedule 1 to the Rangoon Small Cause 
Court Act, but failed to do so and his application was 
finally rejected for default. Hethen filed a suit, out. 


_ of which this appeal has arisen. The learned Judge 


on the Original Side of this Court has held that the 
suit as framed does not lieand has dismissed it without 
going into the merits. 

It is contended on behalf of the appellant that this 
decision was wrong. For the purposes of this appeal 
it must be assumed that the facts as alleged in the 
plaint are correct. The plaint sets forth that the 
plaintiff never executed the promissory-note on which 
the decree was based, or borrowed any money from 
the defendant, and that the suit was absolutely false. 
The plaintiff further alleges that he was never served 
with a summons, and that the defendant’s affidavit to 
the effect that the plaintiff had accepted the said 
summons was false. He therefore prayed for a decla- 
ration that the decree of the Small Cause Court was 
obtained by fraud, and for an injunction restraining 
the defendant from proceeding with the execution 
thereof. The learned trial Judge was of opinion that 
the suit was an an attempt to evade the provisions of 
Rule 78 in Schedule I to the Rangoon Small Cause 
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Court Act, and after discussing various authorities 
came to the conclusion that the suit did not lie. 
With many of the observations of the trial Judge we 
are in entire agreement and we agree with him that 
the mere fact that perjured evidence has been given 
in the case is not sufficient cause for bringing a suit 
to have the decree in that case set aside. But the 
giving of perjured evidence at the trial is not the 
only fraud alleged in the present case. 

It is further alleged that the fraudulent conduct 
of the defendant prevented the plaintiff from appearing 
to contest the suit. Thisis clearly fraud extrinsic to 
the facts of the original case, and the question is 
whether this fraud is sufficient to give him a cause of 
action. A somewhat similar case was dealt with by 
Mr. Justice Beasley in the case of K. E. Musthan v. 
Babu Mohendra Nath Singh (1). in that case an 
ex-parte decree had been passed by the Small Cause 
Court. The defendant applied to have the ex-parte 
decree set aside and failed, and then brought a regular 
suit to have the decree vacated. It was held that the 
suit did not lie. The circumstances of that case how- 
ever differ from those of the present case in one import> 
ant particular. In that case the plaintiff’s application to 
thave the previous decree set aside was dealt with on the 
merits by the Small Cause Court which Court found 
that the summons had in fact been served. That is 
notthe case here. There has been no adjudication 
in the.present case on the question whether the 
summons was or was not infactserved. On this point 
the learned trial Judge observes ‘‘That application 
was not tried on the merits so that, though it may 
be argued that it is not res judicata, still having 
moved the Small Cause Court for the purpose of 


(1) (1923) 1 Ran, 509. 
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setting aside the ex-parte decree on the ground that 
summons was:not tendered or served on him and 
having been given an opportunity of establishing his 
case,.the plaintiff by non-compliance with the condi- 
tion imposed by the Small Cause Court failed to get 


an adjudication on that point in that Court. It is 


therefore not open to him to come to this Court -and 
ask for an adjudication on the same point.... The 
result of allowing the plaintiff to prove these facts in 
this case would be merely to enable him to evade a 
statutory: provision.” an 
It does not, however, appear that the attention of 
the learned Judge was drawn to the decision of the 


‘Privy Council in the case of Radha Raman Shaha 


and others v. Pran Nath Roy and others (1). That 
case was an appeal from a decision of the High Court 
of Calcutta which is; reported at: page 546, Calcutta, 
Volume 24.. An ex-farte decree had been obtained 
and the judgment-debtor had applied to get the ex-parte 
decree set <side under section 108 of the Code of 
Civil Procedure (corresponding to Rule 13, Order 9 


of the present Code), His application was: unsuccess- 


ful. His case was-that the decree was obtained by 
fraud, and that-he had never been served with sum- 
mons. {t was‘held by the High Court that there«was 


nothing: to ‘prevent the unsuccessful. defendantfrom 


bringing a regular suit to. sét aside the decree on 
the ground of. fraud, and that-the fact that he had 
failed: in his:application under. secticn: 108 made no 
difference. } In. the: course of: their judgment :their 
fraud, and the plaintiff was in consequence.deprived 
of his. property, the Court has full power to set :aside 
the decree aird restore’: his. property, unless.- its 


~ (1) (2901) 28 Cal.-475. 
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jurisdiction in the case of ex-parte decrees is taken 
away ; but there is nothing in sections 108, 244, 311, 
or any in other provisions of law to which we have 
been referred which does take it away. Section 13 
of the Code clearly offers no bar. The issues 
which arise are not the same the parties are not all 
the same and the Court which decided that the ex-parte 
suit has no. jurisdiction to decide this suit. The 
mere fact that the plaintiff failedto obtain relief on 
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it under section 108 cannot prevent him from getting 
relief on the much wider grounds now put forward.” 
Their Lordships of the Privy Council in a_ short 
judgment approved this decision, Lord Hobhouse 
who delivered the judgment remarked ‘Their Lord- 
ships are all agreed that the preliminary objection 
cannot be sustained, and that the High Court were 
right in overruling it. We have nothing before us, 
but the bare fact that the plaintiff endeavoured to 
get an ex-parte decree set aside under section 108 of 
the Code of Civil Procedure, under which the Court 
may try whether the summons was served or whether 
the. plaintiff. was prevented by any sufficient cause 
from appearing. We are not.told what went on 
before the Court upon that occasion, and it is impos- 
sible to say that the matter now alleged as fraudu- 
lent matter camein any way before the Court under 
the application which was made by virtue of section 
108.” In view of this pronouncement of their Lord- 
ships of the Privy Council we are unable to see how 
it can be heldin the present case that the appellant's 
suit did not lie. There was not here, as in K. E, 
Musthan's case (1), any decision on the merits by 
the Small Cause Court, and it is clear from the 
judgment of their Lordships that the mere fact of 
an application to set aside the decree having been 
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made under the provisions of Rule 13, Order 9, 
cannot deprive the plaintiff of his right to have the 
matter adjudicated in the regular suit. It was open 
to him to file the regular suit in the first instance 
without making his application to the Small Cause 
Court at all. He chose in the first instance to make 
an application under Rule 13, but his subsequent 
failure to furnish security. amounted to failure on his 
part to proceed with that application. Weare unable 
in the circumstances to hold that he was debarred 
from bringing the regular suit, and we are of opinion 
that the decision of the learned trial Judge-was wrong. 

It has been suggested on behalf ofthe respondent 
that the procedure adopted in coming before the 
High Court and asking for an injunction, instead of 
filing a suit in the Small Cause Court was wrong. 
This point has not yet beén considered by the trial 
Court, and we leave it for the learned trial Judgeto 
decide. eg > i a 

‘We set-aside the decree of the trial Court and 
remand the case for: decision by the trial Court on 
the merits. The respondent will: pay the appellant 
his costs this appeal... The appellant will be entitled 
to a refund of the.court fees paid by. him. 
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APPELLATE CIVIL. 
Before Mi r. Justice Maung Ba. 


R. SEWARAM 
v. 
LACHMINARAYAN.* 


Limitation Act ‘IX of 1908), Sch. I, art. 7—Motor-car driver whether an 
artisan. 

A motor-car driver is an artisan within the meaning of Art. 7 of Sch. I 
of the Limitation Act. He must therefore sue for his wages within one year 
from the date when his wages accrue due, : 

Bhogee Ram—for the applicant. 
S. M. Bose—tor the Respondent. 


Maunc Ba, J.—The main argument in this case 
is that a motor-car driver is an artisan within the 
meaning of Article 7 of the Limitation Act and that 
part of the claim was time-barred. According to 
Webster’s Dictionary an artisan is one trained to 
mechanical dexterity in some mechanical art or trade. 
A motor-car driver is required at least to know how to 
start the car, how to steer it and how to stop it. For 
such purposes he must possess some skill in manipulat- 
ing the different parts of the mechanism. I think he 
should be .included in the category of an artisan. I 
also cannot ‘see any reason why he should be treated 
differently from a household servant or labourer and 
given the benefit of a longer period under Article 102. 
In their case the period of one year is in my opinion 
long enough for them to assert their claim against 
their employer. It would seem unreasonable to keep 
their employer uncertain for a longer period whether 
such claim would be made or not. 


* Civil Revision No. 283 of 1926. 
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Applying this Article to the case the wages other 


R. SswaRan than those for February and December 1924 would 


hacaue 
NARAYAN, 


Maunc Ba, 


1927 


June 1. 


become time-barred. The amount of Rs. 300 has 
been held to be a part payment towards the wages 
and so the respondent would be at liberty to apply 
the same towards wages for previous months. 

As regards the counter claim no sufficient ground 
is made out for interference in. revision with the 
finding of the lower court. 

I therefore modify the decree by reducing the 
amount to Rs. 160 with costs on that amount in 
both Courts. 





APPELLATE CIVIL. 
Before Mr. Justice Heald, and Mr. Fusiies Chari. 


MA PAING 
Vs 
MAUNG SHWE HPAN AND OTHERS.* 


Buddhist Law—Civil Procedure Code (Act V of 1908), s.60—Buddhist husband's 
. interest in properties of the marriage indeterminate and therefore not a 
saleable property in execution of decree against husbaud—Wife's suit for 
partition and declaration of half share not maintainatle—Liability of 
marriage property to satisfy family debts—Procedure. 

In execution of their decrees against a Buddhist husband who was 
managing the family business and had ‘incurred the debts, the creditors 
attached certain properties of the marriage. between the husband and his wife. 
The wife obtained from the executing Court a release of her interest, whatever 
it was, in the properties from the attachments. Respondents bought the 
properties at the execution sale and were put in possession, The wife filed a 
suit for a declaration that she had half share in the properties and asked for 
possession of such share. é 

Held, that the interests of a Burmese Buddhist husband atid wife are 
impartible and indeterminate so long as the marriage subsists and that where 
the husband managess the business of the family a decree against the husband 
can be executed against the whole property of the marriage. The wife’s claim to 
partition was notsustainable. The husband's share too was impai tible and his 





* Civil First Appeal No, 132 of 1925, For the Full Bench Reference in 
his Case and Judgment, sec (1927)'5 Ran. 2%. 
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interest was indeterminate ; such an interest therefore is not saleable property 
within the meaning of section 60 of the Civil Procedure Code. Such a sale 
has to be setaside, but the whole property including the interest of both husband 
and wife was liable to be attached and sold in execution of the decrees 


against the husband alone, 


P. B. Sen—for the Appellant. 
Dhar-—-for the Respondents. 


HEALD AND Cuart, JJ—Po Kaing and the present 


appellant Ma Paing are husband and wife. Po Kaing 
managed the family business and incurred very 
heavy debts. A number of creditors sued Po Kaing 
without joining Ma Paing as a defendant and obtained 
decrees against Po Kaing alone. In execution, 
certain properties of the marriage between Po Kaing 
and Ma Paing were attached. Ma Paing applied for 
removal of the attachment to the extent of her interest 
inthem The executing Court found that Ma Paing 
as Po Kaing’s wife had an interest in the properties 
as being properties of the marriage, and released 
her interest, whatever it might be, from the attach- 
ment.. The properties, less Ma Paing’s supposed 
interest, were sold and respondents were the 
purchasers. Respondents were put into possession 
of the properties. ‘ 

Ma Paing sued. respondents for a declaration that 
her interest in the properties is a one half share and 
-for possession of that share. 

The trial Court dismissed her suit. 

She: appealed to this Court and there was. a 
reference toa Full Bench on questions whether the 
interests of a Burmese Buddhist husband and wife 
are partible while the marriage subsists; and whether 
a decree against a Burmese Buddhist husband can 
be executed against the whole of the property of the 
marriage or only against the husband's interest or 
supposed interest in that property. — 
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Thé Full Bench decided that the property of the 
marriage of a Burmese Buddhist husband and wife 
is not partible so long as the marriage subsists, 
and that where the husband manages the business 
Of the family, a decree against the husband can be 
executed against the whole of the property of the’ 
marriage, including the wife’s interest in such 
property (1). 

We have now to apply those Andina to the facts 
of the present case. It is clear that what was 
actually sold to the respondents was the husband's 
supposed interest in the property. Appellant’s claim 
is that her interest, which was not sold, was one 
half and that she is entitled to partition of the 
property and possession of her half share. The Full 
Bench has held that the interests of a Burmese 
Buddhist husband and wife are impartible so long 
as the marriage subsists and therefore it is clear that 
appellant’s suit in so far as it is a suit for partition 

must be dismissed, : 

Further, it would seem that oe the shlteck 
of a Burmese Buddhist marriage the separate interests 
of the parties to the marriage in the property of the 
marriage are not only impartible but are also 
indeterminate and indeterminable, since they ‘can be 
determined only on divorce or on the death of one 
party. The shares taken. by the parties on divorce 
vary according as the divorce is by consent or as by 
consent or is a divorce for serious misconduct on 
the part of one of the parties, and the interest of 
either party, whether at death or divorce, is not an 
interest in any particular item of property, but is an 
interest in the estate as a whole, including liabilities 
as well as assets, so that if the liabilities equal or 





(1) Reported at p, 296, (1927) 5 Ran. 
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exceed the assets the interest may be nil or even a 
minus quantity. 

The question seems to arise whether or not such 
an impartible and indeterminate interest, which is an 
interest not in particulir properties but in an estate 
as it may exist on the happening of certain 
contingencies, which is not certain but varies accord- 
ing io certain contingencies, and which in certain 
cases may be valueless, is saleable property belong- 
ing to the judgment-debtor or over which or the 
profits of which he has a disposing power which he 
may exercise for his own benefit. 

The present case shows the inconvenience of 

holding that such an interest is saleable, and I would 
hold that such an interest is not saleable property 
within the meaning of section 60 of the Code of 
Civil Procedure. 
"I have already said that appellant is in my 
opinion not entitled to partition and possession of 
her share of the properties in suit and she is certainly 
not entitled to the declaration, which she claims, that 
her interest in the properties is a one half share. 
But it seems clear that she has an interest in the 
properties, and I think that in spite of the fact that 
we cannot give her the particular declaration which 
she claims we have power to give her such a 
declaration as the facts of the case warrant. The 
difficulty is to decide on the form of the declaration 
to which she is entitled. 

The position is that her husband’s interest in the 
property, which interest I hold to be unsaleable, has 
been sold to respondents, and that appellant has 
been left with an interest which in my view is equally 
unsaleable. The sale of the husband’s unsaleable 
interest to respondents was in my opinion no sale 
and I think that the only declaration to which 
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appellant can be held to be entitled is a declaration 
to that effect. The result of such a declaration wouid 
be that the property as a whole, including the inter- 
ests of both appellant and her husuand Po Kaing 
would still be liable to attachment and sale in 
execution of the decrees against Po Kaing. But in 
view of the fact that the defect in the sales to 
respondents was due to appellant’s unsustainable 
claim that her interest be excluded I think that we 
Should not be justified in giving appellant a declara- 
tion that the sales were invalid without protecting 
the interests of the respondents »y directing appellant 
to give security for the payment to respondents of 
any amount by which the prices realised on a resale 
may fall short of the amounts which they paid for 
the properties. Itis of course unlikely that properties 
sold with a clear title will realise less than the same* 
properties realised when sold with an interest reserved, 
but there is a possibility that they may realise less 
and I do not think that respondents should run any 
risk of loss. : 

I would therefore direct that on appellants giving 
a bond signed by herself and two sureties, to be 
approved by this Court on the report of the Bailiff 
of this Court or of the District Court of Toungoo, for 
the payment to the several respondents of any amount by 
which the price realised on the resale of any particular 
property may after payment of the expenses of the 
sale fall short of the price which may have been paid 
for that property by the respondent who bought it, 
appellant shall be entitled to a decree declaring the 
sales to respondents null and void. 

The proceeds of the resale of each particular 
property, after payment of the expenses of the sale 
will be used in the first instance to pay to the 
respondent who bought that property the amount, if 
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any, which he paid for it. Such of the respondents 1927 
as were decree-holders and were allowed to set-off Ma Parvo 
the price against the amount of their decree will of  waone 
course receive no payment on this account. The ala 
balance of the sale proceeds, after payment to such THRs. 
of the respondents as under this order are entitled ueatpayp 
to payment, will be available for satisfaction of the C¥A®! JI: 
decrees. 

In view of the fact that this litigation has arisen 
out of appellant’s claim to the exclusion of her 
interest from the attachment and sale, appellant will 
pay the respondents’ costs in all Courts in respect 
of this suit. 


G.U.B.C.P.0.—No, 69, M. of Infin, 25-11-57—600—1X. 
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High Court can question. Held, that the Commissioners appointed 
by His Excellency the Governor to hear Council ele:tion peti:ions 
under the Burma Electoral Rules are persons holding a public 
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to exercise a jurisdiction clearly given by the rules. Neither the 
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ADDENDA. 
(1927) I.L.R. 5 Ran. 73. 


IN THE MATTER OF SYED Kazim, DECEASED 
INSOLVENT. 


This decision was reversed on appeal (Civil 
Miscellaneous Appeals Nos. 230 of 1925 and 9 of 
1927) by a Bench composed by Rutledge, C.J., and 
Mya Bu, J., solely on the ground that [as held by the 
Full Bench in Kolapore v. The Port Commissioners, 
Rangoon, (1926) 4 Ran. 157] section 7 of the Presidency 
Towns Insolvency Act (III of 1909) did not apply to 
cases of the administration of the estate of a deceased 
person in insolvency, the Insolvency Court had no 
jurisdiction to pass the order, and it should have 
referred the claimants to a regular suit. - 
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M. E. Moora v. THE COLLECTOR OF RANGOON, 


This decision was upheld on appeal (Civil First 
Appeals Nos. 216 and 217 of 1926) by a Bench 
composed of Rutledge, C.J., and Brown, J., who took 
the same view of the law as the trial Judge, but 
reduced the compensation awarded to Rs. 3,500. 
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exceed the assets the interest may be nil or even a 
minus quantity. 

The question seems to arise whether or - not such 
an impartible and indeterminate interest, which is an 
interest not in particular properties but in an estate 
as it’ may exist on the happening of certain 
contingencies, which is not certain but varies accord- 
ing to certain contingencies, and which in certain 
cases may be valueless, is saleable property belong. 
ing to the judgment-debtor or over which or the 

profits of which he has a disposing power which he 
exercise for his own benefit. 

Phe present case’ shows the inconvenience of 
holding that such an interest is saleable, and I would 
‘hold that such an interest is not saleable property 
within the meaning: of section ‘60 of the Code of 
Civil Procedure. 

I have already said that appellant is in my 
opinion not entitled to partition ‘and possession of 
her share of the properties in suit and she is certainly 
not entitled to the declaration, which she claims, that 
her interest in the properties is a one half share. 
But it seems clear that she has an interest in the 
properties, and I think that in spite of the fact that 





we cannot give her the particular declaration which’ 


she claims we have power to give her such a 
declaration as the facts of the case warrant. The 
difficulty is to decide on the form of the declaration 
to which she is entitled. 

The position is that her busband’s interest in the 


property, which interest ] hold to be unsaleable, has | 


been sold to respondents, and that appellant has 
been left with an interest which in my view is-equally 
unsaleable. The sale of the husband’s unsaleable 
interest to respondents was in my opinion no sale 
: and I think that the only declaration to which 
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appellant can be held to be entitled is a declaration 
to that effect. The result of such a declaration would 
be that the property as a whole, including the inter- 
ests of both appellant and her husband Po Kaing 
would still be liable to attachment and sale in 
execution of the decrees against Po Kaing. But in 
view of the fact that the defect in the sale to 
respondents was due to appellant’s unsustainable 
elaim that her interest be excluded I think that we 
should not be justified in giving appellant a declara- 
tion that the sales were invalid without protecting 
the interests of the respondents by directing appellant, 
to give security for the payment to respondents of 
any amount by which the prices realised on a resale 
may fall short of the amounts which they paid for « 
the properties. It is of course unlikely that properties 
sold with a clear title will realise less than the same 
properties realised when sold with an interest reserved, . 
but there is a possibility that they may realise less _ 
and I do not think that respondents should run any ; 
risk of loss, 

I would therefore direct that on appellants giving 
a bond signed by herself and two sureties, to be 
approved by this Court on the report of the Bailiff 
of this Court or of the District Court of Toungoo, for 
the payment to the several respondents of any amount by 
which the price realised on the resale of any particular 
property may after payment of the expenses of the. 
sale fall short of the price which may have been paid 
for that property by the respondent who bought it, 
appellant shall be entitled to a decree declaring the 
sales to respondents null and void. 

The proceeds of the resale of each particular 
property, after payment of the expenses of the sale 
will be used in the first instance to pay to the 
respondent who bought that property the amount, if 
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any, which he paid for it. Such of the respondents 
as were docree-holders and were allowed to set-off 
the price against the amount of their decree will of 
course receive no payment on this account. The 
balance of the sale proceeds, after payment to such 
of the respondents as under this order are entitled to 
payment, will be available for satisfaction of the decrees. 

In view of the fact that this litigation has arisen 
out of appellani’s claim to the exclusion of her 
interest from the attachment and sale, appellant will 
pay the respondents’ costs in all Courts in respect 
of this suit. 


ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


MANJEEBHAI KHATAW & Co. 
0. 
JAMAL BROTHERS & Co., Lrp.* 


‘Companies Act (VII of 1913) s, 163 (1)\—Creditor’s demand “ under his hand” 
—Whet her demand by advocate of credilor sufficient —Whether statutory 
right can be exercised by means of an agent. 

In order to make out that a right conferred by statute is to be exercised 
personally and by an agent, there must be something in the Act, either by 
way of express enactment or necessary implication which limits the common 
daw right of any person who is Sui juris to app.vint an agent to act on his 
behalf. Held,that an advocate’s notice of demand on behalf of a creditor does 
not satisfy the requirements of the Indian Companies Act, section 163 (1) and 
4s not demand ‘‘ under his hand.” 

Hyde v. Johnson, 2 Bing. N.C. 776 ; Jackson Co. v. Napier, 33 Ch.D. 162; 
Reg. v. Justices of Kent, L.R.8 QB. 305: In re Whitley Partners Ltd., 32 
Ch.D. 337 ; Wilson v, Wallani, 5 Ex.D. 155—referred to. 


N. M. Cowasjee—for Petitioners. 
Keith—for Respondents. 


CuHar!I, J.—This is an application by Manjeebhai 
Khataw & Co. for an order to wind up Jamaj 
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Brothers & Co., Ltd. The petition states that 
Messrs. Jamal Brothers & Co., Ltd., are indebted 
to the petitioning firm in the sum of Rs. 99,320-14-3. 
A notice was issued on the 21st of March 1925 
demanding the sum of money. due to the petitioners 
and requiring payment within three weeks from the 
date of service of the latter and notifying that if the 
payment is not made the petitioners will apply to 
the High Court to have the Company wound up. 
This notice was written and signed by Mr. Higgin- 
botham under instructions from his clients, the 
petitioners. After the filing of the application the 
necessary notices and advertisements were ordered 
on the 12th of May, 1925 and the matter was fixed 
for hearing on the 12th of June, 1925. It ‘was 
also ordered that the petition should be advertised 
in the Rangoon Gazelte, Rangoon Times, The Burma 
Gazette, The Rangoon Samachar and The Sun. The 
advertisement though ordered on the 12th were 
not issued till the 29th May, 1925 and the advertise- 
ments actually first appeared on the 2nd of June. 
Two preliminary objections were taken before me 
in respect of this application. The first objection 
relates to the form in which the notice of demand 
was issued. The objection turns on the wording of 
section 163 of the Indian Companies Act. Section 
163 provides that a Company shall be deemed to be 
unable to pay its debts if a creditor by assignment 
or otherwise to whom the Company is indebted in a 
sum exceeding Rs. 500 then due, has served on the 
Company by leaving the same at its registered office, 
a demand under his hand requiring the Company to 
pay the sum so due and the Company has for three 
weeks thereafter neglected to pay the sum or to 
secure or compound for it to the reasonable satisfac- 
tion of the creditor. The objection turns on the 
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words ‘a demand under his hand.” It is argued 
that the section contemplates a demand under the 
hand of the creditor, that is,a demand signed and 
issued by him personally and the demand by 
Mr. Higginbotham, as advocate for the creditors, 
acting on their instructions, is not a demand which 
satisfies the requirements of the section. Before 
dealing with this objection I may draw attention to 
the fact that it is nota fatal one. The grounds for 
‘ordering a Company to be wound up are given in 
section 162 and one of such grounds is the inability 
of the Company to pay its debts. Section 163 of 
the Act merely provides when a Company is to be 
deemed unable to pay its debts and according to 
the section, besides the ordinary modes of proving 
the inability of the Company a special rule of evidence 
is introduced, the effect of which is, that if the 
notice provided for by clause (1) of section 163 is 
-given and default is made, then the Company is 
conclusively presumed to be unable to pay its debts. 
Oncz a notice is properly given and default is made 
it is not open to the debtor to show that in spite of 
the non-payment of the debt he is in a position to 
pay his debts, as, for example, where on account of 
a temporary embarrassment. he is unable to meet the 


particular liability, though he has ample assets in his 


hands. This, to my mind, is the whole effect of 
section 163 of the Indian Companies Act. 

Dealing with the objection raised, the argument, 
as Ihave stated before, is that the wording of the 


section requires. that the demand must be made 


under the hand of the creditor. Mr. Higginbotham 
when he issued the notice and made the demand 
was undoubtedly acting as the agent of the creditor 
and the question for decision is whether when 
the demand is made not under the hand of the 
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creditor but under the hand of an advocate as the 
agent of the creditor, such a demand fulfills the 
conditions of the section. It is true that the words 
“under his hand” are peculiar and would seem to. 
imply that the notice must ke issued under the hand 
of the creditor himself but the real question is 
whether a notice of demand by an agent is nota 
sufficient notice. There are not many authorities on 
the point and the earliest case seems tobe the case 
of Hyde v. Johnson (1). In that case it was decided 
that the words “signed by the party chargeable 
thereby’’ which occurred in the provisions of the 
Statute of Limitation did not include an acknowl- 
edgment by hisagent. The ground however on which 
that case was decided was that, in the statutes of 
limitation ather than the onethenin consideration 
and in several sections of the Statute of Frauds, 
whenever an acknowledgment by an agent is included 
such an intention is plainly indicated. It must also 
be remembered that as that particular statute was — 
dealing with an acknowledgment which deprives the 
party of the valuable plea of limitation it is only 
right that the words should be strictly construed not 
only for the reason given in the judgment but also. 
on the general princip!es applicable to the construc- 
tion of statutes. In Reg. v. Justices of Kent (2), it 
was held that the Common Law rule that the 
signature by a person who is authorised to sign 
ahother’s name mustbe presumed to be thesignature 
of the authorising person, cannot be restricted unless: 
the statute makes a personal signature indispensable. 
In the case of The Whitley Partners Ltd. (2), which 
was a case Which turned on the construction. to be 


(t) 2 Bing. N.C, 776, (2) L.R. & Q.B. 305, 307. 
(3) 32 Ch.D, 337. 
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placed upon the following words “ shall be signed 
‘by each subscriber in the presence of and attested 
by one witness at the least,” it was held that a 
signature by a person verbally authorised on behalf 
of one of the subscribers was a sufficient signature. 
In the case of Jackson Co. v. Napier (1), where an 
application for registration under the Trade Mark Act 
of 1883 was made by an agent it was argued that as 
the rules under the Trade Mark Act, 1883, contain 
no provision enabling a person to apply for registra- 
tion by an agent such an application was an invalid 
application. Sterling, J.,in that case says “I take it 
that subject to certain well-known exceptions every 
person who is sui juris has a right to appoint an 
agent for any purpOse whatever and that he can 
do so when he is exercising a statutory right no 
less than when he is exercising any other right ” 
Later on he says “I understand the law to be that 
in. order to make out tuat a right conferred by 
statute is to be exercised personally and not by an 
agent you must have something in the Act, either 
by way of express enactment or necessary implication 
which limits the common law right. of any person 
who is sui juris toappoint an agent to act on his 
behalf.” Mr. Keith for the respondents argues that 
such an intention is expressed by the form of the 
word used and cites the case Wilson v. Wallani (2). 
A trustee under the Bankruptcy Act of 1869 was 
allowed to disclaim an onerous lease by writing 
“under the hand of the trustee.” It was held in 
that case that a disclaimer in writing signed by the 
trustee’s solicitor was not a valid disclaimer. 

Mr. Cowasjee contends that this provision of the 
Indian Companies Act must be reasonably construed 


(1) 35 Ch.D. 162. (2) 5 Ex.D. 155. 
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and that if the contention of the respondents’ advo- 
cate is to prevail, it would mean that a person living 
in England and having a place of business in 
Rangoon and conducting that business by an agent 
under a power of attorney, will have, for the purpose 
of section 163 of the Act, to send a notice signed 
by himself all the way from London. [It is a maxim 
in the construction of statutes that a statutory pro- 
vision should be so construed as not to lead to 
inconvenience. There is a presumption that the 
legislature could not have intended anything incon- 
venient or unreasonable but, at the same time, there 
is a distinction between the signature of an agent 
and the signature of an advocate. Wherean agent — 
signs on behalf of a principal he signs the principal’s 
name as by his attorney. Thus, John Smith residing © 
in England and carrying on business through his 
agent James Brown at Rangoon will have his notices 
signed John Smith by his attorney James Brown, i.e., 
the notice is issued and the demand made under 
the hand of the principal though the actual hand 
which signed his name is not the hand of the agent, 
By virtue of the authority vested in him as agent 
he signs the name of the principal andin law the 
demand must be intended to have been issued under 
the hand of the principal by. the substituted hand of 
the agent. Does the same reasoning appiy whena 
solicitor issues a notice ? The solicitor does not sign 
the name of the principal but signs his own name. 
The notice therefore is issued under his hand 
and not under the hand of the principal. But since 
the law allows a person to authorise another to do 
acts which he could do for himself it must be 
presumed that he could authorise his solicitor to 
make a demand under. the hand of the solicitor 
which will have the same effect as a-demand by the 
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_ creditor issued under his own hand unless such a 
delegation of authority is expressly or by necessary 
implication prohibited by the statute. It will be 
noticed thatin the case of [Vilson v. IWallani, the 
learned Judge in his judgment after distinguishing 
the case of Reg. ¥. Justices of Kent, says, “1 think that 
to hold this sufficient would be to modify the language 
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of section 23 by reading for “under his hand,” . 


**under his hand or under the hand of his agent.’ 
This reasoning shows that the learned Judge was 
laying stress not on the word “ hand” but on the 
words “his hand” and held that those words were 
restrictive and could not have meant to include the 
hand of the agent. If his reasoning is sound a 
similar reasoning would. apply where the wordsused 
are “signed by him” as in the case of The ‘Whitley 
Partners Ltd, But in this latter case the learned 
Lord Justices held that a signature by an agent is 
sufficient. The person verbally authorised actually 
signed the name of the subscriber, without even 
indicating that the signature was made by the agent 
and not by the principal himself. 

‘It seems to me that the real test toapply is the 
one indicated in the case of The Whitley Partners 
Ltd., that is, to see whether is anything in the statute 
which Jeads to the conclusion that the ordinary 
tight of every person to do through his agent what 
he could do himself is expressly or by necessary 
implication restricted by the statute and (2) whether 
under the particular circumstances of the case, a 
notice of demand issued by the advocate under the 
hand of the advocate can be deemed to be equiva- 
lent toa notice of demand issued by the creditor 
under his own hand, for the purpose nf section 163 
(1) of the Indian Companies Act. In the Act under 
consideration there is no express restriction and is 
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there no restriction by necessary implication? In 
favour of the construction contended for by Mr. 
Cowasjee is the undoubted inconvenience and the 
presumption that the legislature did not intendany- 
thing inconvenient or reasonable. I have already 
indicated my opinion that if an agent signs the 
principal’s name it would fall within the provisions 
of the enactment and that particular inconvenience 
does not arise. The matter stands on a different. 
footing when the solicitor or advocate issues the 
notice of demand instead of the party himself. There 
is to begin with the very peculiar words used inthe 
enactment “under his hand” which would seem to. 
exclude any notice issued by any person other than 
the creditor under his own hand’ When an. advocate 
issues a notice of demand on behalf of his. client, he 
certainly acts as the agent of his client, but his 
authority extends only to the making of demand. 
He can send a notice under his own hand, as his: 
client's advocate and nothing more.. He cannot 
unless specially authorised, sign his .client’s name 
nor can a notice under his hand be considered as: 
equivalent to or an efficacious substitute for a notice 
under the hand of his client. It is not open to 
Courts to speculate on the intention of the legislature 
except so far as that intention is expressed in the 
words of the enactment but in this case it is reasonable 
to see what the ubject of the legislature could have 
been, It is suggested that in all probability that 
obiect was to enable the debtor to be quite sure of 


the authenticity of the notice, and to bind the creditor 


to the particulars on which-he relies. If so, it follows 
that a notice lv a solicitor whose authority is always 
open to question cannot satisfy the requirements of 
the Act. Apart from this, this provision of the Act 
creates for the creditor a privileged position in that 
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it raises a conclnsive presumption of law in his favour 
that the debtor is unable to pay his debts and shuts 
out all evidence cn the debtcr’s part to prove the 
contrary. Where a particular right is created by 
legislative enactment in favour of one party which 
is restrictive of the rights of another party the words 
of the Act miust be strictly construed. The party 
relying upon the provision of the statute will aiso 
have to show that he has strictly conforrned to the 
statutory provisions. 

After giving due consideration to all the argu- 
ments adduced I think that an advocate’s notice of 
demand does not satisfy the requirements of the 
section. As I have stated above, the case of Wilson 
v. Wallani isa direct authority. I have however 
come to this conclusion with a great deal of hesi- 
tation as the point is not free from doubt and as 
there isa great deal to be said in favour of the argu- 
ments adduced on behalf of the petitioner. 

The objection, as I have said before, is nct a 
fatalone. Itis for the petitioner to decide whether 
he will withdraw his petition cr wliether he will proceed 
with it, proving by evidence that the Company is 
unable to pay its debts [section 163, clause (iii}]. 

The second objection is that there was not a clear 
- interval of fourteen days between the date when the 
advertisement appeared and the date fixed for hear- 
ing as required by Rule 40 of our Rules. The order 
to advertise was passed in ample time, and the fauit 
is the petitioner’s in paying the charges late. If the 
petitioner decides to proceed with his petition a 
fresh date for hearing will be fixed by the Registrar 
and the petitionér will have to re-advertise his appli- 
cation in the papers mentioned in the Deputy 
Registrar’s order. 
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APPELLATE CIVIL. 
Befcre Mr. Justice Maung Ba and Mr, Justice Brown, 


D. MANACKJEE . 
vy, 
R.M.N. CHETTYAR FIRM. (I)* 


Suret y's liability under 0.38 of the Civil Procedure Code (Act V of 1908) 
when it ceases—O. 38 rv. 9—~'Suit” whether includes appellate 
proceedings. 


Held, that when security is given to obtain removal of attachment before 
judgment under Order 38 of the Civil Prdcedure Code, the liability of the 
surety ceases as soon as the suit is dismissed in the first Court. The 
plaintiff succeeding on appeal in his suit cannot hold the surety liable. 

In his case the word ‘‘ suit” does not include appellate proceedings. 

Ma Biv.S. Kalidas, 5 L.B.R. 156—folHowed. 


Miiter—for Appellant. 
Sanyal—for Respondents. 


‘MaunG Ba AND Brown, JJ.—In this case the 
respondent Chettyar firm filed a suit against one Ma 
Ywet and, before the decision of that suit, applied, 
under the provisions of Order 38 of the Code of 
Civil Procedure, for attachment of certain property 
before judgment. The property was attached, and 
the appellant then offered himself as surety for 
removal of that attachment, and the attachment was 
removed on his executing a security bond. The 
trial proceeded and eventually the suit was dismissed 
in the trial Court. The plaintiff respondent appealed 
and his appeal was successful. He then sought to 
execute the decree he obtained in the Appellate Court 
against the surety, the present appellant. The trial 
Court held that he was entitled so to execute his 
decree, and it is against this finding that the present 
appeal has been filed. 





* Civil Miscellaneous Appeal No, 13 of 1926 (Mandalay). 
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It was held in almost precisely similar circum- 
stances in the case of Ma Bi v. S. Kalidas (1), that 
the liability of the surety ceased as soon as the suit 
was dismissed in the first Court, and we find our- 
selves in entire agreement with the view taken in 
that case. ' 

Under the provisions of Rule 9 of Order 38 of 
the Code of Civil Procedure, when property has 
been attached before judgment that attachment must 
be removed immediately the suitis dismissed. If, 
then, the Court had refused to accept the security 
of the appellant and the property had remained 
under attachment, the dismissal of the suit would 
have put an end to that attachment. The removal 
of the attachment onthe furnishing of security by 
the appellant has, therefore, not affected the decree. 
holder adversely in any way whatsover. He is in 
exactly the same position as though the security had 
neve been given. 

In these circumstances it seems to us only 
reasonable to hold that the intention of the appellant 
in executing the bond was not to make himself 
liable after the dismissal of the original suit, which, 
by itself, would have put an end to the temporary 
attachment. 

In the recitals of the bond reference is made to 
the defendant having to produce the property attached 
before judgment whenever called upon by the Court 
while the said suit is pending .and until execution 
or satisfaction of any decree that may be passed 
against her, and similar words occur in the operative 
part of the bond. 

It is argued that the appellate proceedings were 
merely a continuation of the original suit, and that, 
therefore, the said suit was included the appellate 
ae ()5L.B.R156. 
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proceedings. It is true that for certain purposes 
appe.late proceedings have been held to be a conti- 
nuation of the trial Court proceedings; but that 
is not a universal rule, the word “suit” not being 
defined anywhere in the Code of Civil Procedure. 

Having regard to the circumstances under which 
the bond in this case was executed, we do not think 
that we can read the word “suit’’ in this sense. 
No authority has been shown to us which really 
suggests that the view taken in Ma Bi’s case was 
wrong, and we accept that view as correct. 

We accordingly set aside the orders passed by 
the District Court, and direct that execution in this 
case cannot be taken out against the appellant. 

The respondent will pay the appellant his costs 
in this Court, advocate’s fee two gold mohurs. 

* * * # * 

A very similar case arose in Maung Po Aung 
v. Ma Thet Pon* when Brown, J., following 
the above case held that when security is given to 
obtain removal of attachment before judgment under 
Order 38 of the Civil Procedure Code the liability 
of the surety ceases aS soon as the suit is dismissed 
in the first Court. The learned Judge then proceeded 
as follows :— 

It was been urged on behalf of the appellant 
that the law on the question has been altered by the 
latest amendment to section 145 of the Code. It has 
been urged that the section, as now drafted, is very 
wide in its terms and is sufficient to cover a case 
of this kind. I am unable however to see how 
section 145 can affect the present question, Section 
145 does not profess to define in any way the liabi- 


lity of a surety, It merely describes a procedure 


when the surety is liable, for enforcing his liability. 
* Civil Second Appeal No, 442 of 1926. 
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The question in the present case is not how the = 1927 
surety ’s liability isto be enforced but whether he is Macne Po 


liable at all. It is urged that in the present case if sida 
the security bond had not been given, when the suit) M47#*? 
was dismissed in the trial Court, although the attach- sous 


ment must necessarily have been removed, the 
plaintiff might have taken early steps to have it 
renewed by the Appellate Court. This seems to me 
to be a very problematical eventuality. The view 
we took in Manackjee’s case was that in any event 
the attachment must have ceased when the trial 
Court passed its decree, and that the plaintiff was 
therefore in no way in a worse position than he 
would have been if the attachment had not been 
removed, That view still seems to me to be correct. 
In the persent case in the bond Ma Thet Pon says 
that at any time the Court may require she will 
deposit the value of the logs in Court. This terms 
are very general and might, if interpreted strictly, be 
held to impose a liability on her to deposit the 
money in Court in any case decided by that Court 
when required whether that case had anything to do 
with the persent one or not. It is quite clear that 
that could not be the intention of Ma Thet Pon. 
In interpreting the terms of the bond the provisions 
of law, under which it was executed, muSt be con- 
sidered. I do not think it can be presumed that Ma 
Thet Pon intended to bind herself to do anything 
more than to secure the plaintiff from loss against 
the removal of attachment. As the attachment had 
to be removed in any case after the dismissal of the 
suit, I do not consider he has suffered any loss from 
the previous removal. I see noreason to differ from 
the opinion expressed by me in Manackjee’s case. 
I dismiss this appeal with costs. 
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APPELLATE CIVIE. 


Before Mr, Justice Maung Ba and Mr, Justice Brown, 


D. MANACKJEE 
Cy 
R.M.N. CHETTYAR FIRM. (II)* 


Surct y's liability for satisfaction of a decree sought to be set aside by judginent- 
dettor—Decree set aside by trial Court but restored by Appellate Court 
—Effect on surety’s liability. 


The surety of a judgment-debtor undertook to satisfy a decree against the 
judgment-debtor which decree the judgment-debtor sovght to set asicle in a 
guit, Execution was accordingly stayed. The trial Court set aside the 
decree, but the Appellate Court restored the decvee. Held, that the surety 
was liable on his bond to satisfy the decree. ; 


D. Manackijee v. R.M.N. Chettyar firm '1) 5 Ran. 492—distingutsled. 


Mitter—for Appellant. 
Sanyal—for Respondents. 


MaunG BA AND Brown, JJ.—In this case the 
respondent Chettyar firm obtained a decree against 
one Ma Ywet and took steps in execution of that 
decree. Ma Ywet then filed a suit for cancellation 
of the decree passed against her, and execution 
against her was stayed on the appellants furnishing 
security. In the bond signed by him he undertakes: 
“Tf the said judgment-debtor, Ma Ywet, shall duly 
restore any property which may be taken in execution 
of the decree in the said suit which under the decree 
of this Court she may be bound to restore (or if she’ 
shall pay into Court the value of any property which 
may be taken in execution of the decree in the said suit) 
and if she duly perform, comply with, and satisfy the 
‘decree of this Court, then this obligation shall be void, 








* Civil Miscellaneous Appeal No. 14 of 1926 
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otherwise, it shall remain in full force, and I shall pay 
into the said Court the said sum of Rs. 1,211-12-3 as 
directed by the Judge of the said Court in and towards 
satisfaction of the decree of this Court.” 

On the execution of this bond the execution of the 
decree was stayed and the trial of the suit brought by 
Ma Ywet for cancellation of the decree proceeded. 
Ma Ywet was successful in the trial Court in obtaining 
a decree for cancellation of the earlier decree ; but the 
Chettyar firm appealed and the Appellate Court reversed 
the decree of the trial Court. The result of the Appel- 
late Court’s decree is that the original decree passed 
against Ma Ywet is now in full force and effect and the 
Chettyar firm wish to execute it against the surety. 
The surety, however, objects that his liability ceased 
when the original decree was set aside by the trial 
Court, and that he is no Aeeee bound by the 
original decree. 

We are unable to er this contention. The 
wording of the bond signed by him seems to us to 
be clear. He undertakes very definitely that the 
judgment-debtor shall comply with the decree of this 
Court. There is no limitation as to his liability in 
any way, and nothing to suggest that he should be 
liable only if the trial Court were to dismiss the suit 
brought by Ma Ywet. 

The result of the orders passed by the Appellate 
Court is that Ma Ywet’s attempt to have the decreeset 
aside has failed. 

The circumstances of this case appear to us to be 
very different from those in Civil Miscellaneous 
Appeal No. 13 of 1926,* where we have held that 
the appellant's liability as surety has ceased. In that 
case security was given in order to have a merely 
temporary attachment released, and that temporary 

~ * (1927) 5 Ran. 492. . a 
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attachment would in any case have ceased at the 
conclusion of the suit, by dismissal. 

Here security has been given for the satisfaction of 
a permanent decree. The result of the giving of 
security was that the decree-holder ceased to take 
any further steps in execution, and it is quite 
impossible to say that he will not have been very 
seriously prejudiced by not being allowed to proceed 
with the execution in the first instance if the present 
appellant is not now held liable on his bond. 

There is, to our minds, nothing in the security 
bond itself to suggest that the obligation of the surety 
was limited in the manner suggested. Nor do we 
think it reasonable to hold that that could have been 
his intention when he executed the bond. 

In our opinion the District Court was right in 
holding that the surety, D. Manackjee, is still liable 
on his bond. We therefore, dismiss this appeal with 
costs, advocate’s fee two gold mohurs. 
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APELLATE CIVIL 


Before Mr, Justice Heald and Mr, Justice Cunliffe, 


MA HLA SAING AND ONE 
v. 
MA SU WE AND THREE.* 


Subjéct-matter, value of, in a redemption suit—Mort gage money not basis of 
valuation for jurisdiction—Suits Valuation Act (VII of 1887), s. 1 (ix). 


Held, that in a redemption suit, where the mortgagee is in possession, the 
subject-matter is the land sought to be redeemed and the valuation of such suits 
for the purpose of jurisdiction should be based on the value of the land. 


Kalee Kumar Nag v. N..Mayappa Chetty, 5 L.B.R. 208; Kyaw Dun v. 
Maung Kyaw, 1 L.B.R, 96—followed. 
Maung Ni—for Applicants. 


HEALD, J.—The Ist applicant, Ma Hla Saing, 
claimed to be the granddaughter and sole heir of 
Ma Min Le, who was admittedly the mortgagor of 
the property in suit, and she and her husband, the 
2nd applicant, Po Ya, claimed to redeem that property, 
which they valued at Rs. 13,000 from the respondents 
for Rs. 800, the first three respondents being, as 
applicants alleged, the sole heirs and legal representa- 
tives of the mortgagee, one Pwa Gyi, while the 
4th respondent was admittedly a mortgagee of the 
property under a mortgage made by the first three 
respondents. 

The 1st respondent, Ma Su We, alleged that her 
late husband, Hla Baw, who was, it may be noted, 
a grandson of Ma Min Le’s brother, Kywet Pyu, 
had been adopted by Ma Min Le as her son, so 
that although Ma Su We herself would not be one 
of Ma Min Le’s heirs, because her husband Hla 
Baw died before Ma Min Le, her children by 
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Hla Baw would be grandchildren of Ma Min Le, and 
would be her sole heirs, since the lst applicant was. 
not, as she claimed to be, Ma Min Le’s grandchild 
either natural or adoptive. 

The position was thus that the 1st respondent 
Ma Su We was admittedly the sole heir and legal 
representative of the mortgagee Pwa Gyi, and that 
if her husband Hla Baw’s adoption by Ma Min Le 
was established and Ma Hla Saing’s claim, which 
as it turned out was based on her alleged adoption 
by ‘Ma Min Le’s daughter Ma Nan Thu, was not 
established, then Ma Su We’s children the 2nd and. 
3rd respondents -would be the sole heirs and legal. 
representatives of Ma Min Le, the miortgagor, and 
the later mortgage made by Ma Su We and -her 
children would be in effect a mortgage made by both 
the parties to the original mortgage. 

The main dispute between the parties centered 
round the two alleged adoptions, namely that of the 
1st applicant Ma Hla Saing by Ma Min Le’s daughter 
Ma Nan Thu, and that of the Ist respondent’s husband 
Hla Baw by Ma Min Le herself. 

The trial Court found that Ma Hla Saing failed 
to establish the relationship which she alleged and. 
that the applicants’ suit must be dismissed on that 
ground. It also came to the conclusion that the 
alleged adoption of Hla Baw by Ma Min Le was 
established. 

A bench of this Court on re held that both 
the alleged adoptions were established. It found 
therefore that the 1st applicant Ma Hla Saing and 
the Ist respondent’s children, the 2nd and 3rd 
respondents, were the heirs and legal representatives 
of the mortgagor Ma Min Le, and that the Ist 
respondent .herself. was. the representative of the 
mortgagee, Pwa Gyi, the 4th respondent being a 
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sub-mortgagee of all the mortgagee’s rights and a 
mortgagee of the rights of two out of the three repre- 
sentatives of the mortgagor. On the strength of the 
decision of a full bench of this Court in the case of 
Po Thu Daw v. Po Than (1), the learned Judges found 
that the applicants were entitled to a one-third share of 
the land, the 2nd and 3rd respondents being each 
entitled to one-third and they accordingly gave the 
applicants a decree for redemption of one-third of the 
land on payment of one-third of the mortgage money, 
the mortgage being of course, as is usual in this country, 
a possessory mortgage. 

The applicant applied for review of that judgment, 
but review was refused. They now apply for leave to 
appeal to His Majesty in Council. For the case to fall 
within section 110 of the Code the amount or. value of 
the subject-matter: of the suit in the Court of first 
instance must be ten thousand rupees or upwards and 
the amount Or value of the subject-matter on appeal to 
His Majesty in Council must be ten thousand rupees or 
upwards, or else the decree or final order must involve; 
‘directly or indirectly, some claim or question to or 
respecting property of like amount or value. 

.A question thus arises as to what is the amount or 
‘value of the subject-matter of a suit for the redemption 
and recovery of land held by the mortgagee under a 
‘possessory mortgage. 

The practice of this Court is to regard the value of 
the property sought to be recovered as the value of the 
‘subject-matter of such suits for the purposes of pecuniary 
jurisdiction. It may be noted that it is laid down in 
the Rules of this Court regulating Advocates’ and 
Pleaders’ Fees that for purposes of those rules “ the 
valuation of suits and appeals shall be determined 
according to the rules laid down in the Court-Fees Act, 

| (1) (1923) 1 Ran, 316. 
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provided that in cases falling within section 7 (v), (vi), 
(ix) and x (d) of the said Act the value of the property 
shall be taken.” Suits against a mortgagee for the 
recovery of the property mortgaged fall under section 7 
(ix) of the Court-Fees Act and therefore fall within the 
proviso to the above rule, so that for the purposes of 


- those rules the valuation of such suits is the value of 
the property. Section 8 of the Suits Valuation Act ex- 


cludes suits under section 7 (ix) of the Court-Fees Act 
from the category of suits in which the value as deter- 
minable for the computation of court-fees and the 
value for purposes of jurisdiction shall be the same, but 


‘does not say what is to be the valuation of suits under 
‘section 7 (ix) for purposes of jurisdiction. It would 
_thus appear that although for purposes of court-fees 


the value of suits for the recovery of the property 
mortgaged is “the principle money expressed to be 
secured by the instrument of mortgage” it was not the 
intention of the legislature that the mortgage money 
should be the basis of the valuation for purposes of 
jurisdiction. There seems, however, to be little judicial 
authority as to what ought to be the valuation of such 
suits for purposes of jurisdiction, and not a single 
ease on the subject has been brought to our notice. 
There is an obiter dictum in the case of Kalee Kumar 
Nag v. N. Mayappa Chetly (1), where the learned 
Judge who made the reference said: “In my opinion 
where the mortgagee is in possession of the mortgaged 
property, so that the success of the redemption suit 
involves the recovery of its possession by the mortgagor, 
the subject-matter of the suit may be taken to be. 
the mortgaged property.’’ The case of Kyaw Dun 
v. Maung Kyaw (2), which was cited by the learned 
Judge in the case mentioned above was, like the 
present case, a suit for redemption by a mortgagor 
rad (1) 5 L,B.R, 208, (2) 1 L.BR. 96, 
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_ where the mortgagee was in possession of the mort- 
gaged property, and the Court held that “In a 
redemption suit the subject-matter of the suit is the 
land sought to be redeemed.” That is the only 
direct judicial authority on the point which I have been 
able to find and I accept it. 

I would therefore hold that the value of the subject- 
matter of the present suit in the Court of first instance 
was Rs. 13,000. Further it appears that similar 
questions arise between applicants and the first 
respondent in another suit which was instituted at 
the sarre time as the present suit and in which the 
valuation of the property sought to be redeemed was 
Rs. 12,000. That suit has been remanded to the trial 
Court by this Court in Civil First Appeal No. 202 of 
1925 on the basis of the findings in the judgment 
against which applicants now desire to appeal to His 
Majesty in Council. Also it is alleged that similar 
‘questions are likely to arise between the parties in 
“respect of a large number of other lands, which were 
‘mortgaged by Ma Min Le. It appears therefore that 
the decree against which applicants wish to appeal to 
‘His Majesty in Council involves a claim or question to 
or respecting property of the value of more than 
Rs. 10,000. 

I would accordingly grant leave to appeal to His 
Majesty in Council. 


CUNLIFFE, J.—I concur. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


U PO THIN AND FouR 
v. 
N. N. BURJORJEE anp Two.* 


Specific Relief Act (I of 1877), s. 45 (b)—Commissioners appointed to hear 
Council election petitions are persons holding public office—Bona fide 
interpretation of clection rules by Commissoners whether High Court can 
question. 


Held, that the Commissioners appointed by His Exceilency the Governor 
to hear Council election petitions under the Burma Electoral Rules are persons 
holding a public office of a temporary nature and if they refuse to do a 
Specific act clearly incumbent on them, affecting the property, franchise or 
personal right of a person, the High Court can enforce the action. Under 


. those rules, howevar, the Commissioners are the sole authority to interpret 


any question arising on the construction of the rules, and those rules do not 
give any other authority power to question that decision, whether it be.right 
or wrong, so long as it is bound fide, The High Court can only interfereif such 
decision was 80 wrOng and.so perverse as to amount to a refusal to exercise a 
jurisdiction clearly given by the rules. Neither the rules nor any general 
provision of law give the High Court either by way of revision or appeal any 
power to review the Commissioners’ decision. Consequently the Commis» 
sioners’ decision on their construction of the rules that substituted parties in 
place of the returned candidate whose election was challenged by an 
unsuccessful candidate, could not show that such candidate himself was 
guilty of corrupt practices, could not be questioned by the High Court, 
whether right or wrong. 
Alcock Ashdown & Co, v. Chief Revenue Authority of Bombay, 47 Bom 

742; M.C. Nandiv., P. C. Mitter, 51 Cal. 279—referved to, 


The facts of the case are Set out in the judgment 
of the Bench reported below. 

May 13. Mr. Justice Chari, dealing with the case 
on the Original Side, stated in his judgment, inter alia, 
that in England the Courts do not issue a mandamus 
to the Crown, nor will they issue a mandamus to a 
servant of the Crown unless there is a legal duty 
imposed on him to perform acts, the performance of 
which the applicant seeks to enforce. Queen v. 





* Civil First Appeal No. 163 of 1927, arising of Civil Miscellaneous Case 
No, 80 of 1927 on the Original Side, 
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Secretary of State for War (1). So far as the Indian 
High Courts are concerned, the prerogative writ of 
mandamus has been abolished and they can only act 
by virtue of the statutory powers conferred on them. 
It is incumbent on the Court to see how far an 
order, though issued to a subordinate servant of the 
Crown, does, in effect, though indirectly, seek to 
bind any of the high officers of the Crown who are 
exempted from the jurisdiction of the High Court by 
virtue of clause (f) of section 45 of the Specific Relief 
Act. This Court is precluded from issuing an order 
that would bind the Governor in Council indirectly, for 
instance by issuing a contrary order to a Govern 
ment officer who has received a specific order from 
the Governor in Council. But not so where the 
officer is acting in discharge of legal duties of a 
public nature in which the public or individual 
members of the public are interested. 

The Government of India Act places all election 
matters under the centro] of the Governor as a 
persona desigwata—as a high officer of the State fit 
to. be entrusted with such functions—and not aS 
Governor in Council, the representative of the Crown: 
But even assuming that the Governor is the representa- 
tive of the Crown in election matters, the election 
commissioners appointed by him are judicial officers 
to form a tribunal for a special purpose, who as such 
have to perform judicial functions exercising their 
own judgment and independent discretion and they 
hold a “public” office. Hence, but for the circum- 
stance that the election commissioners form a superior 
tribunal, an order can issue from the High Court to 
them if the other conditions specified in the Act are 
Satisfied. 


(1) [1891] 2 Q.B.D. 326. 
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Assuming that the election commissioners are 
amenable to the jurisdiction of this Court, is the 
act complained of one which calls for interference om 
the part of this Court ? It is well settled that where 
an inferior tribunal has a discretion and refused to: 
exercise that discretion it can be compelled to use 
its discretion in a fair and impartial manner though 
it cannot be compelled to exercise it in a particular 
way. In this case, as the question to be decided 
was the construction of certain rules in the course 
of inquiry, it was within the jurisdiction of the com- 
missioners. Where it was alleged that on a wrong 
construction of the provisions of the rules a returning 
officer rejected the nomination of a candidate:and an 
application was made to the High Court to direct 
the returning officer to include the petitioner’s name 
as a candidate, the Court refused to interfere with 
the returning officer’s decision as he had applied his 
‘mind and decided the point. M. C. Nandi v. P. C- 
Mitter (1). That case is distinguishable from the 
present case in which as a result of the construction 
put upon the provisions of the rule the election 
commissioners have refused to proceed with a por- 
tion of the enquiry and so in effect declined juris- 
diction. If an inferior tribunal declines jurisdiction 
taking a mistaken view of its own powers then it is 
certainly open to this Court to see if that tribunal 
has rightly declined jurisdiction and for that purpose 
to consider whether the rules have been rightly 
construed. The election commissioners have not 
given any final adjudication as the returning officer 
did in the Calcutta case but have in the course of 
the enquiry refused, in effect, to exercise a juris- 
diction on the ground that they had none. The Court 


- (1) (1923) 51 Cal. 279. 
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would construe the rules itself to see if they have 
properly declined jurisdiction. 

His Lordship declined however to interfere with 
the decision of the election commissioners on the 
ground that they were a superior tribunal against 
whom it was not proper for this Court to exercise 
its discretionary powers. The tribunal could claim 
no superiority or even equality with the High Court 
created by His Majesty's Letters Patent, but its 
superiority would be judged by the functions it 
performs, the powers with which it is entrusted and 
the personnel of which-it is composed. It can only 
be composed of persons who should be eligible for 
the office of a Judge of the High Court or who 
is such Judge. It has been held that the Central 
Criminal Court, in which sometimes Judges of the 
High Court and sometimes Recorders and other 
inferior Judges preside, is a superior Court to which 
the King’s Bench Divisicn will not issue a mundamus. 
Reg. v. Judges and Justices of the Central Criminal 
Court (1). 

The judicial interpretatien of the words “fran- 
chise,” “ personal right” and the words occurring in 
section 45 of the Specific Relief Act, was neither clear 
nor consistent. His Lordship was of opinion that 
neither the “franchise”? nor any ‘personal right” 
of the petitioners was injured by the act of the com- 
missioners. The petition was dismissed. 

Petitioners appealed. 


Munshi for the appellants. The election com- 
missioners have refused to exercise a jurisdiction 
vested in them. The commissioners’ decision come 
to this—that if a person was second at a poll, he 


(1) [1883] 11 Q.B.D. 479. 
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could accuse the successful candidate of corrupt 
practices and, if he proved it, get his seat, although 
he himself was guilty of corrupt practices. If the 
commissioners construed the rules wrongly, the High 
Court could set them right. Petitioners had a right 
to have a voice in the selection of their representative 
in the Legislative Council, and the electoral rule 41 
was framed with a view to preserve and fortify such 
right. The High Court’s decision would not affect 
any prerogative of the Governor. 


A. Eggar (Government Advocate) for the res- 
pondents. The “franchise’’ of the appellants alleged 
to be endangered is the franchise of voting for the 
election of members of the Legislative Council, 
which was not affected by the proceedings. The 
“personal right” of the appellants was presumably 
their claim as parties substituted under Rule 41 to 


-have the benefit of the recriminations and the 


deposit made by their predecessor under Rule 42. 
The right (if any) is subject to the Burma Electoral 
Rules which give exclusive jurisdiction to the com- 
missioners. The claim depends on the construction 
of the rules. The commissioners were asked by 
the appellants to construe the rules and they have 
done so. They have not refused to exercise their 
jurisdiction ; they have construed the rules and have 
decided against the appellants. There is no appeal 
against that decision. Rule 36 (2) (a) read with 
Rule 31 gives the commissioners exclusive jurisdiction 
to deal with all matters arising out of the election 
petition which is under enquiry ; and Rule 48: indi- 
cates that the construction of the rules relating to 
such enquiries is within the power of the commis- 
sioners. There is no ground for action by the High 
Court by way of mandamus. 


Vor. V ] RANGOON SERIES. 


RUTLEDGE, C.J., AND Brown, J.—This is an appeal 
from a judgment of the Original Side of this Court 
rejecting the appellants’ application for an order 
under section 45 of the Specific Relief Act, 1877 
directing the respondents, who are Commissioners 
for the hearing of an election petition filed by Mr. Ba 
Tin, Advocate, against the return of Mr. Maung Gyee 
Advocate, at a bye-election on the 23rd November 
1926 for the West Rangoon Urban General Consti- 
tuency, to do a certain act. 

We are satisfied that the Commissioners are per- 
sons holding a public office of a temporary nature 
and as their place of sitting is in the City of Rangoon, 
the specific act which the appellants require to be 
done falls within the local limits of this High Court’s 
ordinary Original Civil Jurisdiction. 

Section 45 lays down five requisites or conditions 
precedent to the grant of the order applied for. 
For the present case, we are only concerned with 
the first two of those requisites : “(a) that an 
application for such order be made by some person 
whese property, franchise or personal right would be 
injured by the forbearing or doing (as the case may 
be) of the said specific act ; (6) that such doing or 
forbearing is, under any law for the time being in 
force, clearly incumbent on such person or Court in 
his or its public character or on such corporation in 
its corporate character.” 

From the second of these conditions precedent, 
the appellants must satisfy us that’ it was clearly 
incumbent on the Commissioners to do the specific 
act which they ask this Court to order them to-do. 
If it is not clearly incumbent on the Commissioners 
by reason of the ambiguity or uncertainty of the 
Burma Electoral Rules, then we are clearly of opinion 
that appellant’s application must be dismissed. These 
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rules have been framed by the Governor-Genera} 
in Council with the sanction of the Secretary of 
State in Council under the powers conferred by sec- 
tions 72A and 129a, of the Government of India Act. 

As mentioned in the judgment appealed from, there 
were only two candidates at the election which took 
place on the 23rd November 1925, On the 3rd of 
January 1927, the unsuccessful candidate, Mr. Ba Tin, 
presented a petition under Rules 32 and 33 praying 
that the election of Mr. Maung Gyee be declared void 
and in the same petition under Rule 34 claiming a 
declaration that he himself had been. duly elected. 
On the 5th February, Mr. Maung Gyee gave notice 
to the Commissioners in pursuance of Rule 42 thai 
he intended to give evidence to prove that the elec- 
tion of Mr. Ba Tin would have been void if he had 
been the returned candidate and a petition had been 
presented complaining of his election, and it has 
been found by the trial Judge that he complied with 
the conditions prescribed by the rules, the most 
important of which are the particulars with names, 
dates and places prescribed by Rule 33. On the 
19th of February, Mr. Maung Gyee gave notice to 
the Commissioners that he would take no part in 
the proceedings before them. The Commissioners, 
regarding this as a notice that he did not intend 
to oppose the petition, gave notice of this fact in 
the Burma Gazette on the 12th of March last. The 
present appellants then applied to be substi uted in 
place of Mr. Maung Gyee, and the Commissioners 
on the 28th March passed an order to that effect. 

An issue then arose between the parties as to 
whether the appellants had merely the right to 
oppose the petition to render Mr. Maung Gyee’s 
election invalid, or could also give evidence to prove 
that the election of Mr. Ba Tin would have heen 
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void if he had been returned candidate and a peti- 
tion had been presented complaining of his election. 
On the 4th of April, the Commissioners passed an 
order drawn up by Mr. Mosely and concurred in by 
the President and Mr. Kyaw Htoon and after a 
consideration of the several relevant Rules 41, 42 
and 34,they came to the conclusion that the appel- 
lants could not give evidence to prove that the 
election of Mr, Ba Tin would have been void 
if he had been the returned canditidate and if a 
petition and been presented complaining of his 
election. 

We are satisfied from reading Rule 48 and Rule 
36 (2) (a) together that the Commissioners were 
the sole authority to interpret any question arising 
on the construction of the rules and those rules do 
not give any other authority power to question that 
decision. Neither do the rules nor any general 
provision of law give this Court either by way 
of revision or appeat-.any power to review that 
decision. 

In these circumstances, we are in full agreement with 
the late Chief Justice of Bengal (Sir L. Sanderson) in 
the case of M. C. Nandi v, P. C. Mitter (1) :—‘‘ The 
Returning officer in my judgment considered the 
quéstion which was for his determination and in 
considering that question, he had to put an interpreta- 
tion upon the rules to which I have referred. He may 
have put a wrong interpretion upon them or he may 
have put a right interpretation upon them, In these 
proceedings it is not for us to say whether he was 
tight or whether he was wrong. To my mind it is 
clear that he did not usurp a jurisdiction which 
he did not possess. He did not refuse a jurisdiction 
which was vested in him. Nor is it suggested that 
ae (1) (1923) 51 Cal, 279 at p. 292. 
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he was actutated by any mala fides or extraneous 
circumstances. The result is that in may judgment 
this Court should not interfere in these proceedings 
and under those circumstances. In my opinion, that 
point alone is sufficient for the disposal of the 
appeal.” 

Applying these remarks to the present case, it is 
not for us to decide whether the Commissioners’ 
ruling was right or wrong. On that question we 
express no opinion. But was it so wrong and so 
perverse as to amount to a refusal to exercise a 
jurisdiction clearly given by the rules? To . decide 
this question a more detailed reference to the rules 
is necessary. Rule 41 on which the appellants base 
their claim runs as follows :—‘‘ If before the conclu- 
sion of the trial of an election petition the respondent 
dies or gives notice that he does not intend to 
oppose the petition, the Commissioners shall cause 
notice of such event to be published in the Gazette, 
and thereupon any person who might have been a 
petitioner may, within fourteen days of such publi- 
cation, apply to be substituted for such respondent 
to oppose the petition, and shall be entitled to 
continue the proceedings. upon such terms as the 
Commissioners may think fit.” There is nothing in 
this rule nor in any of the preceding ones which 
gives the right of bringing cross charges against the 
petitioner. This right is given in the next Rule 42, 
the side title of which is ‘ Recrimination when seat 
claimed.” The rule runs :— 

“42, (1) Where at an enquiry into an election 
petition any candidate, other than the returned 
candidate, claims the set for himself, the returned 
candicate or any other party may give evidence to 
prove that the election of such candidate would have 
been void if he had been. the returned candidate 
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and a petition had been presented complaining of his 
election, 

“Provided that the returned candidate or such 
other party as aforesaid shall not be entitled to give 
such evidence unless he has, within fourteen days 
from the date of the publication of the election 
petition under clause (b) of sub-rule (2) of Rule 
36, given notice of his intention to the Commissioners 
and made the deposit and procured the execution 
of the bond referred to in Rules 35 and 36 respec- 
tively. 

‘(2) Every notice referred to in the proviso to 
sub-rule (1) shall be accompanied by the statement 
and list of particulars required by Rule 33 in the 
case of an election petition and shall be signed and 
verified in like manner.” 

This rule lays down certain stringent limitations on 
the right of recrimination. The words “any other 
party” in the rule might at first sight mean any 
elector. Both learned advocates, however, say that 
the reading of this rule with Rule 34 confines it to any 
other candidates who were nominated at the election 
and who have to be joined as respondents in case 
the petitioner petitions under Rule 34. The further 
conditions on which recrimination is permitted are 
that notice must be given to the Commissioners 
within fourteen days from the date of the publication 
of the election petition, a deposit must be made and 
a bond executed in accordance with Rules 35 and 
36, and the notice must be accompanied by a state- 
ment and list of particulars such as is required by 
Rule 33 in the case of an election petition. No 
provision is made in Rule 42 the giving persons sub- 
situted under Rule 41 the right of recrimination 
without having observed the several conditions 
prescribed in Rule 42 and it is obvious that persons 
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substituted at a late stage of the proceedings could 
not possibly fulfil the conditions prescribed in Rule 
42. It would be impossible to contemplate. that the 
intention was to compel the successful candidate, or, 
as the case may be, his fellow respondents, to give 
at an early stage very precise particulars with name, 
date and place of the incidents complained of and 
relieve those substituted ata late period from any 
such obligation and so enable them without notice 
to spring upon the petitioner any evidence that they 
might chcose. This was apparently the contention 
put before the Commissioners on behalf of the 
appellants. The only reasonable way that the appe- 
lants’ argument could be urged on these rules is 
that Rule 41 comtemplates their being allowed to 
step completely into the shoes of the respondent for 
all purposes and to take advantage of all that he 
has already done. This argument is in keeping 
with the vague general terms of Rule 41, but in 
order to fit in with this reading, Rule 42 needs to be 
considerably stretched. We know that the respond- 
ent, Mr. Maung Gyee, has demanded the return - 
of his deposit. If this has been returned, there is 
clearly no provision for allowing substituted parties 
to make a fresh deposit. The same thing applies 
to the execution of the bond referred to in Rules 35 
and 36, and, most important of all, the statement 
and list of particulars accompanying the respondent’s 
notice have been signed and verified by him and 
on his withdrawal are in fact withdrawn, and there 
is no provision for their being signed and verified 
afresh by the appellants on their being substituted. 

It has been urged that it would be ludicrous to 
allow electors to be substituted as respondents 
merely to oppose a petition to declare an election 
void and not allow them to show that the petitioner 
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himself had been guilty of corrupt practices. There 
_is a good deal! of force in this contention, and the 
answer to it may be that the rule-making -authority 
did not. contemplate a case where the elected 
member, aiter having filed particulars of recrimina- 
tion, withdraws entirely from the prcceedings. But 
whatever the reason may be, we are not concerned 
with what the rules ought to be, but only with the 
rules as they now exist, and while on a broad 
reading of the rules it might not have been impossible 
for the Commissioners to have allowed the appellants 
to recriminate and put them on such terms as to 
signing and verifying the several particulars given 
by the respondent and making the necessary deposit 
and executing the necessary bonds contemplated by 
Rule 42, we cannot hold, as the rules now stand, 
that the construction put upon them by the 
Commissioners was unreasonable, much less so 
perverse and wrong as to amount to a refusal to 
exercise a jurisdiction clearly given. 

This is sufficient for the purpose of disposing of 
this appeal. Had it not been so, a grave question 
would have arisen under proviso (a) of section 45 
as to whether the petitioners had a franchise or 
personal right in the matter, but in the view we 
take, it is not necessary to decide this matter. 

With regard to the ground of the learned trial 
Judge’s decision we need only say this; Had we 
been satisfied that the Commissioners refused to do 
what was clearly incumbent on them and that the 
appellants’ franchise or personal right was injured 
by theirrefusal, wewould not have hesitated to 
have issued the order applied for, by reason of 
their status or eminence. We think that the learned 
Judge in his distinction between the Governor in 
Council and the Governor in his personal official 
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capacity has not clearly borne in mind the provisions 
of section 110 of the Government of India Act, but, 
while this Court could not issue an order in the 
nature of a mandamus to Governor, there is, in 
our opinion, nothing to prevent it issuing such an 
order to persons, though eminent, holding a public 
office (see Alcock Ashdown & Co. v. Chief Revenue 
Authority of Bombay) (1). 

For the reason given we consider that the appeal 
fails and must be dismissed, with costs ten gold mohurs. 


APPELLATE CIVIL. 
Before Mr. Justice Brown. 


S.N.V.R.S, SUBRAMANIAN CHETTYAR 
v. 


N.L.M. CHETTYAR FIRM anp two.* 


Civil Procedure Code (Act V of 1908}. O. 21, r. 90—Whether an auction- 
furchaser is a person whose interests are affected by the sale, 


Held, that an auction-purchaser is a person who is entitled to make an 
application under Rule 90 of Order 21 of the Code of Civil Procedure, to 
set aside a sale on the, ground that he was misled by the sale-proclamation 
and consequently a suit by him will not lie. 


Birj Mohun Thakur and another v. Rai Umanath Chowdhry and others; 
20 Cal. 8; Rawinandan Prasad v. Jagarnath Sahu, 47 All. 479—referred to, 


Banerji—for Appellant. 
Patker—for 1st Respondent, 


Brown, J.—The Ist respondent to this appeal 
obtained a mortgage decree against the 3rd respond- 
ent and in execution of that decreea_ certain 


{1: (1923) 47 Bom. 742, 
* Civil Second Appeal No. 497 of 1926. 
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piece of land was put up for sale and purchased by 
the appellant. ; 

The appellant has brought a suit to set aside the 
sale on the ground that he had been misled by the 
sale proclamation and by the explanation of the 
Bailiff at the time of the sale to believe that the 
‘ land was being sold free from incumbrances ; whereas 
he subsequently found that the land was subject to 
a prior mortgage to another party. The suit was 
contested on various grounds and has been dismissed 
by the trial Court and the lower Appellate Court. 

The plaintiff has come to this Court in second 
appeal. Various points arise in connection with the 
case but the only point that has at present been 
argued before me is as to the maintainability of 
the suit. 

It is contended on behalf of the respondents that 
the appellant’s remedy was to make an application 
under the provisions of Rule 90 of Order 21 of the 
Code of Civil Procedure and that, as that remedy was 
available to him, he is precluded by the provisions of 
Rule 92 from bringing this suit. It is admitted that if 
the appellant was entitled to apply under the provisions 
of Rule 90 then his suit must fail; and the point for 
determination therefore is whether an auction-purchaser 
is cne of the persons who can apply to the Court to set 
aside the sale under the provisions of Rule90. Under 
the Code of 1882 the auction-purchaser was not so 
_ entitled. That was definitely decided by their Lord- 
ships of the Privy Council in the case of Birj Mohun 
Thakur and another v. Rai Umanath Chowdhry and 
others 1). The section of the old Code corresponding 
Rule 90 was section 311 and under that section the only 
possible category into which an auction-purchaser 
coud have comewas a “person whuse property had 

(1) (182) 20 Cal. 8, pa ec 
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been sold’’; bui by the Code of 1908, section 311 was 
amended and. now amongst the persons entitled to make 
an application under Rule 90 is any person ‘‘ whose 
interests are affected by the sale.”” The question to be 
decided now is therefore whether an auction-pur chaser 
is a person whose interests are affected by the sale. 

I have been referred on behalf on the respondents 
to the case of Khetro Mohun Datta. Sheikh Dilwar (1). 
It was there held that it was not open.to a party. who 
purchased at an auction sale. to impugn the validity of 
his own purchase when.he found that he had bought 
a property which was not worth as much as he expected 
at the time of his purchase:: But. this is not an 
authorised report and the judgment contains no discus. 
sion as to the meaning of the present Rule 90. 

No authorised report has been cited before me in 
favour of the construction which the appellant wishes 
to put on this rule. The High Court of Allahabad 
has held definitely that the expression ‘any person 
whose interests are affected by the sale” includes an 
auction-purchaser in the case of Ravinandan Prasad 
v. Jagarnath Sahu (2), There area number of cases 
dealing with the point prior to 1908 but as pointed 
out by Walsh, J., in Ravinandan Prasad’s case these 
decisions have no bearing on the interpretation of the 
very different words to the present Rule 90 of the 
Code. The learned Judge remarks “I find myself 
compelled to hold as a matter of law that a person 
who is the highest bidder, whose bid is accepted 
who is compelled by law to pay a deposit,and unless 
something intervenes, is compelled by law to com- 
plete his purchase,is a person ‘whose interests are 
affected by the sale.’ It is impossible tousea wider 
term than ‘a person’s interests,’ In the ordinary use 
of the word in the English language it is a term 

(1) Patna Law Journal, Vol. III, p, 516. (2) (1925) 47 All. 479, 


VoL. V ] RANGOON SERIES. 


convering every sort of interest recognised by law, 
such as, in the case of an auction-purchaser, liability 
to pay the money, liability to complete and take a 
transfer of the property, and from his own point of 
view the necessity of finding the necessary funds, and 
also the necessity of carrying through to fruition the 
provisional contract into which ke hus entered. If 
the expression were ‘interests in the property,’ it 
would of course be confined to an interest in the 
property sold, antecedent to the sale. If the word 
were-merely ‘interest’ without the plural and with- 
out the words ‘in the property,’ it might be possible 
to hold that the word ‘interest’ was confined to 
interest in the thing itself at the time of the sale. 
But that is not the expression, and to my mind the 
actual expression in the rule is free from ambiguity 
or difficulty of any kind: and ought to be construed 
as meaning what it says.”’ This appears to me to be 
an entirely convincing exposition of the law. The 
fact that in Rule 91 an action-purchaser is specifically 
mentioned might be a matter for consideration if 
there were any ambiguity in the wording of Rule 90 
by itself. But to my mind there isno such ambiguity 
and it is impossible to say that an action-purchaser 
is not a person whose interests are affected by the sale. 

I do not think that any reference to certain other 
authorities which have been cited and which bear 
more or less indirectly on the point for consideration iS 
necessary. The reasoning in Ravinandan Prasad’s 
case appear to me to be incontrovertible. I am there 
fore of opinion that an auction-purchaser is a person who 
is entitled to make an application under Rule 90 of 
Order 21 of the Code of Civil Procedure. It follows 
that the present suit did not lie and has been rightly 
dismissed, 

I therefore dismiss this appeal with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


MAUNG KYAN NGA 
Vv. 
M.A.R.T.A.R. ARUNACHALAM PILLAY.* 


Evidence Act (I of 1872), s.92—On demand promissory-note—Defence that it 
is amatter of partnership transaction and accounts when inadmisstble— 
Unliquidated claim cannot be set off against claim on promissory-note. 

Where the defendant pleaded that he had given the on-demand promissory- 

note in suit to the plaintiff not for a loan, but for an advanceon account of a 

partnership to be accounted for when the partnership accoant was gone into, 

held, that such a defence cannot be allowed, This is not a defence of no 
consideration or a condition precedent to the attaching of an obligation, but an 
attempt to set-ofl an unliquidated claim against a claimon a promissory note 
which is not permissible. ; 

J,M, Maneckjee v. Maung PoHan, 2 Ran, 482 —distinguished,. Vallam- 
kondu Subbiah v. Malupeddi Venkataramiah. 31 Mad. 342—referred to. 


Ba Thein (1)—for Appellant. 
Shanmugain—for Respondent. 


Brown, J.—The respondent sued the appellant for 
money alleged to be due on a promissory-note. The 
execution of the note was admitted. The appellant 
pleaded that the rate of interest had been added 
subsequently to the execution of the note, but on 
that point, the trial Court has held against him and 
the correctness of this decision of the trial Court’s 
decision is not now in dispute. 

The sole question in dispute is whether the 
defendant could raise the other defence put forward 
in the suit. His case briefly was that the money 
was advanced to him for the purchase of paddy 
in pursuance ofaparternership and agreementand that 
there was really no loan at all. On the face of 





* Civil Second Appeal No. 473 of 192€. 
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the document, there is a clear promise to pay the 
money due on demind, and, under the provisions 
of section 92 of the Indian Evidence Act, no evidence 
is admissible to vary the term of this contract. 

In the case of J. M. Maneckjee v. Maung Po Han 
(1), it was held that, where a defendant had signed a 
promissory-note in favour of a plaintiff, it was open to 
him to bring oral evidence to show that there was 
an agreement that no obligation should attach to him 
except on the failure of another person (Po Nyein) 
to complete the contract. Oral evidence in that 
case was held to be admissible under proviso 3 to 
section 92, The conditions of the present case are, 
however, different. The written statement does not 
allege that there was a separate oral agreement sub- 
stituting a condition precedent to the attachment of 
any obligation under the contract. 

Paragraph 1 sets out that the contract was not.a 
loan but an advance for the purchase of 20,000 
baskets of paddy in pursuance of a partnership 
agreement. It thus sets forth the purpose for which 
the money was paid. But it does not go on to siate 
that it was agreed between the parties that no liabi- 
lity under the contract should arise until something 
further had been done in connection with the part- 
nership. Itis, in effect, an allegation that the terms 
of the contract as set forth in the note are not 
correct and that the defendant never promised to 
pay on demand but that he received the money on 
account of the partnership to be accounted for when 
the partnership account was gone into. 

In the case of Vallamkondu Subbiah v. Malupeddi 
Venkataramiah (2), the promissory-note had admit- 
tedly been executed by the defendants. The two 
defendants and the plaintiff were partners and it was 
~ (l) 1924) 2 Ran. 482, —————«(2) (1908) 31 Mad. 343, 
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contended on behalf of the defence that the pro- 
missory-note was given in repayment of an advance 
made by the plaintiff to the partnership with interest 
and that the money due could not be claimed with- 
out going into the general accounts of the partner- 
ship. It was held that this was not a good defence 
as it was not contended that the note was without 
consideration, or that the consideration had failed 
but that when the accounts were taken it might 
appear that there was nothing due to the plaintiff. 
That seems to me to be 1n fact the connection of 
the defendant here though the defence is not very 
clearly worded. 

It was pointed out in Vallamkondu Subbiah’s 
case that the defendants were not entitled to set-off 
an unliquidated claim against a claim on a promis- 
sory-note. On the face of the document the defend~ 
ant is liable to pay the sum due on demand. He 
does not allege that there was no consideration for 
the promissory-note ; nor am I able to hold that he 
alleges that there was any condition precedent to the 
attaching of an obligation under the note. He can 
not set up against the amount due on the promissory= 
note a sum which may become due to him on the 
partnership he alleges. Even if there is a partner 
ship this loan must be looked upon as a separate 
transaction. 

In my opinion the lower Courts have rightly 
held that defendant should not be allowed to adduce 
evidence of the facts alleged by him in the defence. 
I dismiss this appeal with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Maung Ba. 


MA ON KHIN 
v. 
N.K.M. FIRM.* 


Criminal Procedure Code \Act V of 1898), s.4763—Second appeal whether 
maintainable against order for complaint by lower appellate Court. 


Held, that where the trial Court refused to lay a complaint under the pro- 
-visions of section 476 of the Criminal Procedure Code and the lower appellate 
Court on appeal ordered such complaint, an appeal does not lie to the High 
‘Court against such order. 


Muhammed Idris v. The Crown, 6 Lah. 56 ; Somabhai Vallavbhai v. Aditbhai 
Purshottam, 48 Bom. 401—fellowed. 

Faujdar Rai v. Emperor, Criminal Revision No. 5 of 1925 (Patna High 
‘Court)—dissented from. ; 


Tun Aung—for the Appellant. 
P.B. Sen—for the Respondent. 


MaunG Ba, J.—This is an appeal under section 
476B of the Criminal Procedure Code to direct the 
withdrawal of the complaint made by the learned 
District Judge of Pyinmana in relation to Civil Regular 
Suit No. 77 of the Subdivisional Court of Pyinmana. 

_ In that suit N.K.M. firm sought to recover the 
bilance of principal and interest due on a promissory- 
note executed by Ma On Khin and her husband. 

Ma On Khin contested the suit and pleaded pay- 
ment of a certain sum of money. In support of her 
defence she produced a document, Ex. 1, showing 
entries of different payments made on different occa- 
sions. The last entry relates to an alleged payment of 
Rs- 550, on the 17th November 1924. Butthe Chettyar 
contended that the amount paid on that occasion 
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was Rs, 50, only and that the entry had been altered. 
The document bears clear evidence of alteration. 

The plaintiff's clerk Supaya Chettyar deposed that 
the entry was made by him, that he wrote Rs. 50 in 
words and that the entry had been erased. He also 
deposed that the date entered by him was 17th and 
that it now appeared as 2nd. 

The Subdivisional Judge, who tried the suit, held 
that the last payment was only Rs. 50 and not Rs. 5£0. 
The Chettyar in consequence applied to the Sub- 
divisional Judge to make a complaint under section. 
476, Criminal Procedure Code. The learned Judge 
declined to do so, although he was of opinion that 
the entry appeared to-have been forged or fabricated. 
The reason given for his refusal to make such a com- 
plaint was that the Chettyar appeared to be dishonest 
in that he retained a promissory-note which had 
already been discharged. 1 quite agree with the 
learned District Judge that the reason given by the 
Subdivisional Judge was not sufficient. 

A legal objection has been raised that the present 
appeal does not lie. On examining the language 
section 4768, I am of opinion that the objection is 
well founded. That section provides for an appeal 
from an order passed under section 476 or section 476A. 
Section 476 refers to the original Court and 476a to 
a superior Court to which an appeal lies from the 
abovementioned Court. Section 476B does not pro- 
vide for an appeal from an order passed by the 
superior Court on appeal. 

In the present case the complaint was made by 
the learned District Judge on an appeal preferred to 
him under section 4768. If he had made a complaint 
on his own motion, his order would come under section 
476a and from such an order an appeal would lie to 
this Court under section 4748. This view has also 
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been held by the Bombay and Allahabad High 1927 
Courts in Somabkai Vallavbhai v. Aditbhai MaOw Kxn 
Parshottam (1) and Muhammed Idns v. The Crown wx. 
(2), respectively. — 
- The Bombay case was heard by a Benchi of two mares Be 
Judges. Inthat case the Subordinate Judge of Umreth 
made a complaint under section 476, Criminal Proce- 
dure Code, but on appeal the complaint was withdrawn 
by the Sessions Judge of Ahmedabad. There was a 
second appeal to the High Court and their Lordships, 
Sir Norman Macleod and Mr. Justice Shaw, held that 
“an order passed by a lower appellate Court under 
section 476B of the Criminal Procedure Code is 
not appealable to the High Court.” 

The Lahore case was also decided by a Bench 
of two Judges where the facts were almost parallel to 
those in the present case. The Subordinate Judge 
of Delhi declined to make a complaint. On appeal 
the District Judge as in the present case made a 
complaint. The matter went before the High Court 
and their Lordships, Mr- Justice Martineau and Mr. 
Justice Zafar Ali, held that “no appeal lies under 
section 476B of the Code of Criminal Procedure to 
the High Court from an appellate order of the 
District Judge making a complaint under section 476, 
which the Subordinate Judge might himself have 
made but refused to make-” 

It is true that asingle Judge ofthe Patna High 
Court in Criminal Revision No. 5 of 1925 (Faujdar 
Rai v. Emperor) held a contrary view. The learned 
Judge, Sir B. K. Mullick, held that ‘section 476B 
of the Criminal Procedure Code contemplates that if 
an Appellate Court sets aside the order of the Original 
Court, the party prejudicially affected by the order 
of the Appellate Court has a right of appeal to the 
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Court to which appeals from such Appellate Court 
ordinarily lie. ” . 

With due deference to that learned Judge I dis- 
agree with him. Section 4768 does not seem to 
provide for a second appeal. Of course a High 
Court in cases where justice demands can exercise its 
revisional powers ; but that power will not be exercised 
except on exceptional grounds. . 

In the present case the record of Civil Regular 
No. 77 of 1926, is not quite complete. No attempt 
has been made to find out when the alteration took 
place. The document was produced by Ma On Khin’s 
pleader on the 9th of August. Several adjournments 
iutervened before the trial commenced and when Ma 
On Khin was examined, she simply said that she 
could not say who made the erasures. It is essential 
that it should be established that erasures existed at 
the time when the document was produced. Unless 
that point is made certain, it is not possible to say 
what may have happened after its production. Such 
matters should be left to the Criminal Court which 
may have to try the case. As matters stand I do 
not think that any good case is made out for inter- 
ference in revision although, if necessary, I can convert 
the present appeal into one of application for revision. 

For the above reason the appeal is dismissed, 
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Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown’ 


HOE MOH 
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I. M. SEEDAT.* 


Burden of proof—Admisssion by dejendant of his signature on blank paper 
containing figures only, effect of —Issucs—Denial by defendant of materia] 
facts alleged and relied on by plaintiff, sug gesting incidentally fraud on 
his part does not shift burden of proof on defendant— Res judicata— 
Decision of inferior Court—No adjudication of claim preferred in the 
present suit in the fcrmer suit. 

In a suit on a promissory- note, defendant adiritted his signature but denied 
the claim of the plaintiff for Rs. 1,300 and interest thereon, and stated that he 
had signed a blank note with only the figures Rs. 300 written at the top of the 
Paper, The trial Court gave a decree in favour of the plaintiff not on the 
ground that the plaintiff had proved his claim but because it held that the 
defendant failed to discharge the burden of proof laid on him of plaintiff’s. 
forgery. 

Held, réversing the judgment, that the defendant had specifically denied 
that he had promised to pay the plaintiff the sum named with interest, so the 
burden of proving the loan rested on the plaintiff. The admission of the 
defendant of his signature under the circumstances of the case and the incidental 
charge of fraud made by him against the plaintiff did not shift the burden of 
proof on defendant. The defendant by his pleading had never admitted the 
material facts cn which the plaintiff ’s case rested, nor had the defendant made 
a substantive cleim on the ground of fraud, Hcld, onthe evidence that the 
plaintiff failed to prove the loan asclaimed by him, 

Held, also, that as the transaction in s it was incidentally referred to by the 
appellant in his written statement in a Smal! Cause Court suit between the 
the parties, but not decided in that suit, and moreover as the Small Cause 
Court was not competent to decide the matter, the principle of res judicata did 
not apply at all. 


N. N. Burjorjee—for Appellant. 
N. N. Sen—for Respondent. 


RUTLEDGE, C.J., AND Brown, J.—The respondent 
sued the appellant for a sum of Rs. 2,236 which he 
alleged to be due to him by the appellant on a 
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promissory-note. The defendant denied taking the 
principal sum mentioned in the promissory-note, and 
denied signing the promissory-note in the form 
it had assumed when the case was brought. He 
admitted that his signature appeared on the note, 
but said that when he signed it, the only entries 
were the figures Rs. 300 at the top of the paper, and 
his signature at the bottom. All the other spaces 
in the form he alleges were left blank. The learned 
trial Judge has given the plaintiff a decree, and 
against this decree the appellant has now appealed. 
The judgment appealed against contains a very care+ 
ful discussion of the evidence, and had the trial 
Judge come to a definite conclusion that the plaintiff 
had proved that he had lent the sum of money 
alleged by him, we should have been exceedingly 
chary of questioning the correctness of his decision. 
But as we read the judgment no definite conclusion 
of this nature was arrived at. The judgment sets forth 
at the commencement that as the charge of fraud has 
been raised by the defendant, the burden of proof in 
the case rested on him, and he was made to begin. 
In a later stage of the judgment the learned Judge 
remarks ‘‘ The defendant has taken upon himself the 
burden of proving a grave charge of forgery as 
against the plaintiff, and the question for me is 
whether I am satished beyond reasonable doubt 
that this charge has been proved.” And near the 
end of the judgment the following passage occurs 
‘‘In considering the whole matter I have before 
me the pro-note which upon the face of it J 
cannot hold is a forgery. I have the evidence 
that the consideration appearing upon the note has 
passed to the defendant. Itis for the latter therefore 
to satisfy me that the document is a forgery and 
after careful consideration I have come to the 
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conclusion that I am not satisfied on this point.” The 
case has therefore been decreed in favour of the plaintiff 
not because the Judge. was satisfied that the loan alleged 
had been made, but because the defendant had not 
succeeded in proving affirmatively that the note in its 
present form was a forgery. In deciding the case 
on these grounds we are of opinion that the trial 
Judge took a mistaken view of the law. The plaint 
sets forth that by the promissory-note filed the 
defendant promised to pay to the plaintiff the sum of 
Rs. 1,300 with interest thereon at Rs. 3 per cent. per 
mensem. This allegation as to the promise to pay 
was entirely denied in the written statement, and 
unless he could prove the promise the plaintiff 
- was clearly bound to fail. Now can we see that 
the admission of the defendant that his signature 
did appear on the document was sufficient to alter 
the initial burden of proof. Rule 1 of Order XIV 
of the Code Civil of Procedure lays down that “ Issues 
arise when a material proposition of fact or law is 
affirmed by the one party and denied by the other,” 
and clause 2 of that rule explains that “ material 
propositions are those propositions of law or fact which 
a plaintiff must allege in order to shew a right to 
sue or a defendant must allege in order to constitute 
his defence.” All that the defendant admitted in 
this case was that his signature appeared on the 
document filed. Now it is quite clear that if the 
plaintiff had merely set forth in the plaint that the 
defendant’s signature appeared on the document with- 
out any further allegation of fact his plaint must 
have been rejected as disclosing no cause of 
action.. It was a necessary averment to state that 
the defendant. had promised to pay him the sum 
named with interest. The admission made by the 
defendant did not establish the plaintiff’s case, and 
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if there had been nothing on the pleadings besides 
the plaint and the defendant’s denial, the suit must 
have failed. It is quite true that the fact that the 
defendant’s signature appears on the note is of very 
great evidentiary value, and in many cases of this 
nature it might be sufficient corroboration of evidence 
given by the plaintiff himself to establish the plaintiff’s 
case. That would depend on the circumstances of the 
particular case... But the defendant did not and never 
has admitted the material propositions of fact which 
would give the plaintiff a right to sue, and the burden 
of proving the loan in our opinion rested on the 
plaintiff. The pleading of the defendant does 
incidentally involves a charge of fraud against the 
plaintiff. But exactly the same implication would be 
conveyed if the defendant had denied signing the 
note at all, and quite clearly in such a case the burden 
of proof would rest on the plaintiff. Were the defend- 
ant making a substantive claim on the ground of 
fraud then it would undoubtedly be incumbent on 
him to prove that fraud. But that is not the case 
here. The case to be decided in the present case is 
not whether the plaintiff has been proved to have 
committed forgery but whether the plaintiff has proved 
that he lent the Rs. 1,300 to the defendant as he 
alleges, and the burden of proving this loan in our 
opinion clearly rested on the plaintiff; To prove the — 
loan he has given evidence himself and has called 
one witness Maung Po Yan. Maung Po. Yan is 
giving evidence as to what is alleged to have taken 
place some four years before, and gives that evidence 
in considerable detail. Had he been definitely believed 
by the trial Judge it would have been difficult for us 
to discard his evidence as unreliable. But it does 
not appear to us that the trail Judge has placed any 
particular reliance on his evidence. He has pointed 
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out one somewhat serious discrepancy between the 
evidence of Po Yan and of the plaintiff. Po Yan says 
that the defendant protested against the rate of interest 
whereas as the plaintiff says he thanked him for making 
the loan. Were the evidence of Po Yan entirely un- 
contradicted we might be able to accept it, but it is 
contradicted by the evidence of the defendant himself 
and of two witnesses. The evidence of these two 
witnesses does not impress us any more favourably 
than the evidence of Po Yan. As is only to be 
expected in the case of oral evidence of this nature 
given after an interval of four years, we do not con- 
sider the direct oral evidence on either side as very 
convincing. There are however other features of the 
case which help usin coming toa conclusion. The 
defendant's case is that when he signed the Ex. A it 
was signed merely as a receipt for Rs. 300, and on 
the face of it the figure 1 before the 300, does seem 
' to us to be somewhat suspicious and to be so placed 
that it might easily have been inserted at a later date. 
The plaintiff at first denied that he had ever made an 
advance to the defendant on a promissory-note form 
drawn up in blank, but subsequently he had to admit 
that an exactly similar document was given to him by 
the defendant. That document is Ex. 2, in which 
everything is blank except the figures and the signature 
and that is what is claimed by the defendant to have 
been the case with the document in suit. The figures 
shewn in that document is Rs. 600, and itis to be 
noted that the vacant space before the 6in that note 
is just as large as the space to the left of the figure 
3 in the document in suit, and that a figure 1 could 
have been inserted with ease in Ex. 2. 

The story of the plaintiff is further on the face of 
it somewhat improbable. He admits that he is nota 
professional money-lender. In his own words “I did 
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not do any money-lending business.. I did not do 
money-lending as a profession. I sometimes lent out. 
to my friends and acquaintances on interest.’’ That 
being so it is somewhat extraordinary that he should 
suddenly lend asum of this sortto a man who had 
a comparatively small contract with him involving 
Rs. 2,500. According to the plaintiff, quite apart from 
this particular note the defendant has received from 
him more than Rs. 1,000 in excess of what was due. 
onthe contract. The story of the defendant that a 
sum of Rs. 300 only was advanced to him towards what 
might be found due on the contract is primd facie 
much more probable. : 

Stress has been laid on behalf of the appellant on 
the fact that the plaintiff did not file his suit on this. 
promissory-note until a day ortwo before the period of 
limitation had expired. This contention loses most of 
its force owing to the fact that a few months after the 
note is alleged to have been signed the appellant sued 
the respondent for money due on the contract, and 
although the matter of this particular note was not 
then decided, similar matters were in dispute between 
the parties in that litigation. 

One result of the long delay however is that it isnow 
exceedingly unsafe to trust oral evidence on either. 
side and as the burden of proof rests on the plaintiff, 
the delay must effect his case injuriously. 

The learned trial Judge laid considerable stress on 
the fact that the defendant did not produce his account 
books in the previous case in the Small Cause Court. 
It certainly is somewhat curious, if those books were 
then in existence, that they were not produced, but 
they were definitely referred to by the appellant in the. 
pleadings in that case and the fact of their existence 
does not appear to have been called in question by the: 
other side. 
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As to the demeanour of the parties in the witness- 
box, the learned trial Judge remarks with regard to 
the defendant “I had occasion to observe closely the 
- demeanour of the defendant, and he appeared 
‘to mé to give his evidence with apparent sincerity.” 
And, later on, he says ‘‘ The defendant himself is aman 
whose appearance is somewhat against him but on 
the whole he was not toany extent. shaken in cross- 

* examination.” The defendant’s demeanour clearly 
therefore was not one of the deciding factors against 
him. In all the circumstances of the case we are 
not satisfied that the plaintiff proved that he had 
Jent the sum of Rs. 1,300 to the defendant as he 
alleges. The explanation of his signature on the 
promissory-note given by the defendant is shewn by the 
production of Ex. 2 not to be an incredible one. It 
‘was undoubtedly very foolish conduct on his part to 
sign a document in such a form and he largely has 
himself to blame for the position in which he now is. 
But it isa matter of common knowledge that receipts 
are frequently given in forms like thisin Rangoon. And 
after a review of all the circumstances of the case we 
are of opinion that the appearance of the defendant’s 
signature on the note is not conclusive against him but 
that on the contrafy the probability is that the account 
’ given by him of the transaction is the true one. We 
are unable to hold that the plaintiff has proved the loan 
on which he sues. 
_ It has been urged that the defendantis barred from 
pleading his present defence by the principle of res 
judicata, The case relied on as having prejudged this 
point is the Small Cause Court case in which the 
appellant sued the respondent for money alleged to be 
due for work done. But quite apart from the fact that 
that case was decided by a Court of Small Causes and 
the present case is not one which that Court would be 
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1927 competent to try, it is quite clear that the transaction 
Hoe Sie relating to the document in issue in the present suit 
1.M. was nat decided on inthe earlier litigation. It was 
SEEPAT: referred to by the present respondent in his written 
ey statement, but although claiming a set-off with regard 
Brown, J. to other items, he did not do so with regard to this note 
which he left for adjudication in a separate suit. We 
are clearly of the opinion that no question of res judi_ 
cata arises. 

The plaintiff's suit must therefore fail. 
We set aside the decree of the trial Court and pass. 
a decree dismissing the suit of the plaintiffi-respondent 


with costs in both Courts, 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu, 
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—— 


June 9, v. 
R.M.K.M.S. CHINNAYA CHETTIAR.* 


Cival Procedure Code (Act V of 1908), ss. 2 (2.,47—Order for stay of 
execution or for security for stay of execution is neither a decree nor att 
appealable order. 

Held, that an order for security to stay execution is not an order deter- 
mining any rights of the parlies and is neither an order under section 47 of 
the Civil Procedure Code, nor is it a decree, and is therefore not appealable. 

Husainbhat and another v. Beltte Shah Gilani, 46 All. 733 ; Janardan 
Triumbak Gadre v. Martand Triumbak Gadre, 14 Bom, 241;Mukhtar Ahmad 
v, Mugqarrub Husain, 34 All, 530 3; Rafendra Kishore Choudhury v, Mathura 
Mohan Choudhury and ythers, 25 C.W.N, 555 ; Savasvathi Barmania v. Golap 
Das Barman, 41 Cal, 160—referred to, 


Sastry—for Appellants. 
Doctor—for Respondent. 


HEALD anD Mya Bu, JJ.—In Civil Regular No. 12 
of 1926 of the District Court of Hanthawaddy, the 


* Civil Miscellaneous Appeal No, 56 of 1927, 
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respondent sued the appellant for recovery of acertain 
sum of ‘money being the value of rental paddy 
alleged to be due to him by the appellant. 

On the 4th of October 1926 the suit was dis- 
missed and the respondent was ordered to pay the 
appellant a certain sum of money as costs of the 
suit. The respondent obeyed the orderand deposited 
the amount in Court. It appears from the explana- 
tion of the learned counsel for the respondent that 
on or after the making of the deposit, the respondent 
applied to the Court that in view of other suits 
which he instituted in respect of the subject-matter 
of the unsuccess{ul suits the appellant might not be 
permitted to withdraw the amount in deposit without 
furnishing security. The District Court made an 
order on the 10th December 1926 granting the 
respondent’s prayer. 

The appellant has now appealed objecting to this 
order. 

The first sen: foremost question. for determination 
is whether an appeal lies from an order such as this. 

The learned: counsel for the appellant relies on 
the provisions of section 47 of the Civil Procedure 
Code and contends that the order under appeal 
relates to the execution of the decree in the suit 
between the appellant and the respondent and is a 
decree within the meaning of section 2 (2). 

It should be noted that there was, in fact, no 
application for execution. The money was paid into 
Court under the Court’s order of the 27th July 1926, 
so that no application for execution was necessary. 

In any case, the learned counsel’s contention 
appears to us to be quite untenable. 

In Sarasvathi Barmania vy. Golap Das Barman (1), 
it was pointed out that every order passed in relation 

(1) (1914) 41 Cal, 160. u 
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to execution need not necessarily be deemed to come 
within the scope of the definition in section 2 (2) 
of the Civil Procedure Code and held that “an order 
for security to stay execution is not an order deter- 
mining any rights of the parties, and is neither an 
order under section 47 nor it is a decree.” 

In 1921 a Bench of the Bombay High Court 
held that an order for stay of execution could not in 
anyway be considered as in the nature of a decree and 
should not therefore be deemed to be included within 
the term “decree ” and ruled that an order for stay of 
execution of a decree was not an appealable order 
[Janardan Triumbak Gadre v. Martand Triumbak 
Gadre (1).] 

The decision in Rajendra Kishore Choudhury v 
Mathura Mohan Choudhury and others (2), is also 
to the same effect. 

In Husainbhai.and another v. Beltie Shah Gilani 
(3), a Bench of the Allahabad High Court following 
the principles laid down in an earlier case of the 
same Court Mukhtar Ahmad v. Mugarrub Husain (4), 
held that “no appeal will lie from an order staying 
execution of a decree for a definite period therein 
specified.” 

In our opinion an order such as the one under 
appeal merely determines an incidental question as 
to whether execution is to be carried out in a certain 
way and does not amount to one which conclusively 
determines the rights of the parties with regard to 
any matters in controversy in the proceeding. 

We therefore hold that the order sought to be 
reserved is not appealable. 

The appellant’s advocate urges that the case may 
be regarded as a revision and the order in.question 


(1) (1890) 14 Bom. 241, (3) (1924) 46 All. 733, 
(2) 25 C,W.N, 555, (4) (1912) 34 All. 530, 
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set. aside by us in exercise of our revisiona| 
powers, 

The respondent’s advocate explained to us how 
the District Judge came to make the order, and we 
think that the explanation is correct. It appears to us 
that though the order is not strictly justifiable by the 
rules of procedure it is not at all improper, unjust 
or inequitable in substance. In these circumstances 
we do not feel called upon to exercise our discretion to 
interfere with it in .reviSion. 

_ In the result we dismiss the appeal with costs, 
- advocate’s fee two gold mohurs. ; 


FULL BENCH (CIVIL), 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Carr, 
Mr, Justice Maung Ba, Mr. Justice Mya Bu, and Mr. Justice Brown. 
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Buddhist Law—Desertion—Divorce whether automatic after the lapse of 
three years or one year—Evpressed act of volition whether necessary to 
effect. dissolution, 


Held, that where a Burmese Buddhist husband deserts his wife and for 
three years neither contributes to her maintenance nor has any communication 
with her, the marriage is automatically dissolved on the expiration of the 
three years from the date of desertion ; neither is any further and expressed 
act of volition on the part of the deserted parity necessary to effect such dis- 
Solution, / 


Hurpurshad v: Sheo Dyal, L.R. 8 1.A. 259 ; Ma Huin Bwin v. U Shwe Gon, 
8 L.B.R. 1; Ma Thet v. Ma San On, 2 L.B.R.85 ; Ma Thin v, Maung Kyaw ¥a, 
2 U.B.R., (1892-96) 56 ; Maung Ko v. Ma Me,S.J.19; Maung Po Mev. L.H.R.L. 
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P, Nagalingam Chetty, 2 U.B.R., (1892-96) 53; M: Kin Latv.NeaBa So,2 
U.BR,, (1904-06) Budchist Law, Divorce 3; Mi Nu v. Maung Saing, S.J. 28 > 
Nga Nwe v. MiSu Ma,S.J. 391; Ramalakshmi Ammal v. Sivanatha Perumal 
Sethurayar, 14 M.1.A.570—referred to. 


Thein Pe v. U Pet,3 L.B.R, 175—overruled. 

This reference arose out of Civil Miscellaneous 
Appeals Nos. 56, 57 and 73 of 1926, where Carr and 
Maung Ba, JJ., not being satisfied that the law 
relating to divorce by desertion of one party laid 
down in Thein Pe v. U Pet, 3 L.B.R. 175, was correct, 
referred the matter to a Full Bench. The facts 
appear from the order of reference below :— 

“The facts necessary for the purpose of this . 
reference are short and open to very little doubt, 
though the evidence is so indefinite that precision 
in details is impossible. 

Maung San Thein was. at one time a pdémgyi. He 
left the priesthood and lived in the house of Ma 
Hpaw, a widow very much older than himself. After 
atime San Thein and Ma Hpaw openly lived to- 
gether as husband wife in Ma Hpaw’s house at 
Toungoo. How long this cohabitation continued: it 
is impossible to say, but it must have lasted for some 
fairly considerable time. Both parties had been 
married before and we are satisfied that the circum- 
stances of the cohabitation were sufficient to consti- 
tute a valid marriage. 2 Se 

Then San Thein left ‘Toungoo and went to live 
in Rangoon where he remained until a short time 
after Ma Hpaw’s death, when he returned to Toungoo 
and claimed to be Ma Hpaw’s husband and sole 
heir. San Thein himself alleges that while he was 
in Rangoon Ma Hpaw frequently visited him there, 
but he admits that he can adduce no evidence in 
support of this allegation... He also says that on one 
occasion’ he met Ma Hpaw at Toungoo and they 
went together to the funeral of the Ledi Sayadaw at 


VoL. V] RANGOON SERIES. 


Pyinmana, but this also is not proved. The time of 


San Thein’s departure from Ma Hpaw’s house can- Ma Nyuw, 


not be fixed with any accuracy but it was certainly 
not less than four or five years’ before Ma Hpaw’s 
death, and probably very much more than that. 
There is no evidence of intercourse of any kind 
between San Thein and Ma Hpaw during at least that 
period. . 

The evidence as to the reason for the separation 
is also very scanty. San Thein himself says that he 
set up a shop for the sale of medicines in Toungoo but 
found trade there bad so removed to Rangoon and set 
up a similar shop there. He does not say that this 
was done with Ma Hpaw's approval, but seems to 
wish to imply that it was. There is no cther evidence 
on this point. The witness Maung Zaw (p. 105), a 
halfbrother of Ma Hpaw, says that he and her other 
relatives disapproved of her union with San Thein 
and during its continuance had no intercourse with 
her. After San Thein’s departure intercourse was 
resumed. His deposition closes with the statement 
that Ma Hpaw said then that she had made a mis- 
take in taking San Thein as her husband. 

On the evidence we can only find that San Thein 
left Ma Hpaw at least four or five years ago and 
removed to a distant place and that since then there 
is not shown to have been any kind of intercourse 
or communication between them. 

The question arises whether on these facts San 
Thein was still Ma Hpaw’s husband at the time of 
her death. The leading case on this subject is Theis 
Peyv. U Pet (1). It was decided by a Full Bench 
of three Judges but was a majority decision. It over- 
ruled an earlier decision of a Bench of two Judges 
in Ma Thet v. Ma San On (2), and decided that 
~ (1) (1906) 3L.B.R, 75. (2) (1903) 2 LB 8, 
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desertion for the period mentioned in Manugye V, 
17, does not of itself dissolve a marriage, but that 
some further and expressed act of volition on the 
part of either party to the marriage is required to 
effect such a dissolution. 

This decision has not met with unqualified accept- 
ance. The late U May Oung in his Leading Cases 
(Ist edition, pp. 80 and 90 to 94) seems to accept it: 
But U Tha Gywe in his Treatise on Buddhist 
Law (1, pp. 118—-127) very strongly supported the 
dissentient judgment of Fox, J. in his Conflict of 
Authority in Buddhist Law (pp. 114—120) he seems 
to turn to the opposite view. 

In Maung Shwe Sa v. Ma Mo (1), Robinson, C.]., 
and Maung Kin, J. said that they were strongly inclined 
to the view ‘that the position taken by. Sir Charles 
Fox in his judgment was a correct exposition of the 
law.’ We are ourselves inclined to agree with them. 
The judgment in Thein Pe’s case (1) is not abso- 
lutely binding on us, but the question is one of such 
frequent occurrence and of such great importance 
that we think it should be definitively settled by a 
Full Bench of this Court. 

We therefore refer the following question for 
decision by a Full Bench :— 

‘““When a Burmese Buddhist husband deserts his 
wife and for three years neither contributes 
to her maintenance nor has any communi- 

_ cation with her is the marriage automatically 
dissolved on the expiration of the three 
years from the date of desertion, or is some 
further and expressed act of volition on the 
part of one party to the marriage necessary 
to effect such dissolution ?” 


* {1) Civil Miscellaneous Appeal No, 8 of 1921, 
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The reference came in due course before a Full 
Bench consisting of Rutledge, C.J., Carr, Maung Ba, 
Mya Bu and Brown, JJ. 


Maung Gyee and Leong—for Appellants. 
Thein Maung—for Respondents. 


MauncG Ba, J.—The question referred to this Full 
Bench is as follows :— 

‘“When a Burmese Buddhist husband deserts his 
wife and for three years neither contributes 
to her maintenance nor has any communi- 
cation with her is the marriage automatically 
dissolved on the expiration of the three 
years from the date of desertion, or is some 
further and expressed act of volition on the 
part of one party to the marriage necessary 
to effect such dissolution ?” 

This reference was made by Carr, J. and myself 
as we doubted the correctness of the majority deci- 
sion in the leading case of Thein Pe v. U Pet (1), 
That decision was that “desertion of the husband 
by the wife for one year or of the wife by the 
husband for three years, does not ipso facto, and 
without any further and expressed act of volition on 
the part of either party to the marriage, dissolve 
the marriage tie.” 

In that case the dispute was between U Pet and 
his grandson Thein Pe as to who should be granted 
letters-of-administration to the estate of U Pet’s 
deceased. wife, Ma Min Gon. It was contended that 
the marriage tie between U Pet and Ma Min Gon 
had already been severed before Ma Min Gon’s 
death. 


1 (1906) 3 L.B.R. 175. 
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U Pet and Ma Min Gon were husband and wife 
and lived together in Tavoy up to 1872, In that 
year U Pet was appointed Myodk of Thayetchaung. 
Ma Min Gon accompanied him there, but, as she 
did not like the place, she returned to Tavoy, 
U Pet being left alone took a lesser wife. Ma Min 
Gon was much incensed at this marriage and refused 
to have any intercourse with her husband. She lived 
on her own means in her own house at Tavoy and 
U Pet did not provide for her maintenance, She 
declined to go to his house or to receive him at 
hers. These relations continued down to the time 
of her death. 

The Full Bench which considered that reference 
was constituted by Sir Harvey Adamson, Chief 
Judge and Fox and Irwin, JJ. The learned -Chief 
Judge admitted that among the Dhammathats the 
most authoritative provision is contained in section 
17 of Book V of the Manugye, which is translated 
by Mr. Richardson as follows :— 

“Any husband and wife living together, if the husband saying 
he does not wish her for a wife, shall have left the house, and 
for three years shall not have given her one leaf of vegetable 
or one stick of firewood, at the expiration of three years let each 
have the right to take another wife or husband. If the wife not 
having affection for the husband shall leave the house where they 
were living together, and if during one year he does not give her 
one leaf of vegetable or one stick of frewood, let each have the 
right of taking another husband and wife. They shall not claim 
each other as husband and wife. Let them have the right to 
separate and marry again.” 

In his view this section does not in anyway 
support the proposition that desertion is ipso facto a 
dissolution of marriage. In expressing that view he 
observed .— 

“It merely asserts that desertion gives a right to dissolve 
marriage. Iam unable to follow my learned colleague Mr. Justice 
Fox in regarding the section as containing a mandate of the 
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law giver enjoining a husband and wife who conduct themselves 
in the manner stated in the section not to consider or claim one 
another after the periods stated as husband and wife. In my 
view the section merely directs that the party in fault’shall not 
claim the other against the other’s wish. oie: * {Pe 
right given is first to divorce and then to marry again. The right 
to marry again appears to have been introduced into the section 
merely as a visible symbol of the fact that the marriage tie has 
been dissolved. Whether the dissolution can be accomplished 
by a mere act of volition, as the section seems to imply, or 
whether it would require some more formal action, is a question 
which in the present case does not concern us. Butit appears to 
me that the letter of the law requires that there shall be at least 
an act of volition. * * *  Indetermining questions that 
come within the purview of section 13 of the Burma Laws Act, 
1898, it should never be forgotten that the texts of the Dhaimma- 
thats are notthe sole guide- These form the rule of decision 
only in as faras they are not opposed to any custom having the 
force of law. * * * To my mind it brings an irresistible 
inference, that the dissolution of a marriage tie by desertion 
alone, without any act of volition on the part of one or other of 
the parties to the marriage, is inconsistent with the beliefs and 
customs of Butmans. I think therefore that even if the actual 
texts of the Dhamzinathats supported the proposition that marriage 
is dissolved by desertion without any further act of volition: 
we would, on the inferences that arise from the evidence, be 
required by the provisions of section 13 of the Burma Laws Act 
to pause before deciding in accordance with the text.’’ 

Mr. Justice Irwin, in accepting the view of the 
learned Chief Judge, observed “I agree with the 
learned Chief Judge that in section 17 of Chapter V 
of the Manugye the true translation of the most 
important sentence is ‘Let them have the right to 
divorce and marry again,’ and that part of the 
section at any rate neither indicates that desertion 
for a specified time operates to dissolve the marriage 
nor authorises a wife to marry again while the first 
marriage subsists.” ; 

Mr. Justice Fox held a different view. While 
admitting that any custom having the force of law 
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would supersede the previous Buddhist law, he ex- 
pressed his opinion that there was no such custom 
either proved or which otherwise could be taken 
notice of. He then quoted the views of their Lord- 
ships of the Privy Council in two cases to show. 
what was meant by the words “custom having the. 
force of law” and how such custom needed to be 
proved. 

In Hurpurshad v. Sheo Dyal (1), their Lordships 
say at page 285 :— 

“A custom is a rule which in a particular family or ina 
particular district has from long usage obtained the force of law.. 
It must be ancient, certain, and reasonable, and, being in dero- 
gation of the general rules of law, must be construed strictly.” 

In Ramalakshmi Ammal v. Sivanatha Perumaft 
Sethurayar (2), their Lordships say :— — 

“Their Lordships are fully sensible of the importance and 
justice of giving effect to long established usages existing im 
particular districts, and families in India, but it is of the essence 
of special usages, modifying the ordinary law of succession, that 
they should be ancient and invariable and it is further essential 
that they should be established to be so by clear and unambiguous. 
evidence. It is only by means of such evidence that the.Courts 
can be assured of their existence, and that they possess the con- 
ditions of antiquity and certainty on which alone their legal title: 
to recognition depends,” 

In my humble opinion such a custom does not 
exist in Burma, which should supersede the law ex- 
pressed in the Manugye. I agree with Fox, J., that 
there being no such custom the decision must rest 
upon the proper construction of the text of the 
Dhammathats. Among the Dhammathats the’ para- 
mount authority of the Manugye has been recognised. 
by their Lordships of the Privy Council in the case 


nee 


(1) (1876 L.R.3 TA. 259, 
(2) (1872) 14 Moore’s I.A, 570, 
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of Ma Hnin Bwin v. U Shwe Gon (1), their Lord- 
ships held :— 


“The Manugye has held a commanding position since the 
time of King Alompra and is still to be regarded as of the 
highest authority. Where it isnot ambiguous other D Aaminathals 
de not require to be referred to.” 


The. law in section 17 of the Manugye is clear 
and unambiguous. Though I will not go the length 


of saying that Richardson’s translation is incorrect, 
yet I would like to say that some of the words have 
not been given the force which they convey. For 
instance, the word ‘separate’ for the Burmese word 
‘més’ is wanting inforce. The more appropriate trans 
lation will be ‘sever.’ The heading of section 17 
should. be translated thus ‘‘ Law of severance of 
marriage tie between husband and wife for want of 
love.’ The word ‘ m&:’ does not appear in the heading 
of section 16. That section deals with cases where 
the husband goes away for trading purposes and in 
search of knowledge. In those cases the wife is ex- 
pected to wait for eight years before she takes another 
husband. Even in those cases a duty is imposed 
upon the husband “to send her a letter with some 
thing for food and clothes once in every three years.” 

But in section 17 the case is much stronger. At the 
very outset one of the couple must have ceased to 
love the other. After that party had deserted the 
other, there must have been no further intercourse 
between them. The husband upon whom the 
Dhammathats impose the duty of maintaining his wife 
must have refused or neglected to send her any main- 
tenance. In such circumstances the law treats the 
relationship between them to have come to an end, 
The words used are as plainascan be. They read ‘At 


Meee nn ns EEEEEnrEIDEnnnnEnrernennnnEEEEEEEIEEESEEEEI 


(1) (1914) 8 L.B.R. 1. 
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the expiration of three years, let both the husband and 
wife be at liberty to take another wife and husband.” 
A few lines later similar words occur. Further on 
emphasis is given by the use of such other words. 
as ‘They are not to say ‘my husband—my wife.’ 
Let them have the right to.divorce and marry again.” 
As regards the last phrase “let them have the right 


- to divorce and marry again.” I do not agree- with 


the learned Chief Judge that it implies that either 
party has still got to do something to sever «the. 
marriage bond. In my opinion it simply means that 
dissolution of marriage has resulted and that they. 
can take advantage of it. 

. The learned Chief Judge was also -influenced by 
the consideration that the relationship should 
come to an end by mere desertion though one of 
the couple might not wish it or might not wish.a 
divorce. The Manugye is not without a remedy for 
such cases. It penalises the party who wishes to 
separate, when there is no fault on either side. 
(Section 3 of Book 12.) The Dhammathats expect 
the wife to remain faithful to her husband, but they 
do not expect her to wait for him for an unreason- 
able period of time, even in cases where there is 
separate living not amounting to desertion. In sec- 
tion 301 of the Kinwun Mingyi’s Digest, the 13 
Dhammathats mentioned therein are unanimous that, 
the wife is free to marry again after three years’ 
absence of the husband at his parents’ house- 
Kaingsa, one of those Dhammathats, even says that 
the wife is at liberty to marry again at the end of 
three years, although the husband, before he went 
back to his parents, had promised to come back and 
had also ‘‘accommodated her with a house and pro- 
vided her with property, slaves, food, etc., for her 
maintenance,” From this it will be seen that even 
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where the husband left his wife not because he had 
no affection for her, still the wife acquired the right 


to marry again after three years, because in the ™ 
words of another Dkammathat Vannadhamma, “ for | 


those three years she has shown much patience.” 


.. The case dealt with in section 17 of the Manugye 


‘is much stronger. The party deserting has done s0 
because he or she no longer loves the other and 
moreover. the husband, whose duty it is to maintain 
his wife, has refused or neglected to maintain her. 
That such is his duty is to be found in the Dham= 
mathats mentioned in seclions 208 and 210 of the 
Digest. 
So far I am dealing only with the Afanugye. I 
may say that the Manugye is not the only authority 
on this point. Some of the Dhammathats mentioned 
in section 312 of the Digest support it. So the 
Dhammathats plainly show that desertion ifso facto 
dissolves the marriage tie and no further expressed 
act of volition is necessary. This principle was 
recognised as far back as 1874 by the special Court 
in the case of Maung Ko v. Ma Me (1). Mr. Sanford, 
Judicial Commissioner, in the course of his judg- 
ment at page 20, says “The law, when separation is 
‘to be inferred from absence, is to be found in the 
5th book of Dhammathat, paragraphs 14 to 17, It 
will be seen that three years’ absence with neglect 
on the part of the husband to provide the wife with 
the means of subsistence, is required to give the wife 
the right of remarriage.” 
This principle was again recognised 18 years later 
by a bench of the Calcutta High Court in the 
case of Maung So Min vy. Mah Htah (2). The learned 








(1) Selected Judgments anc Rulings, (1872-1892) 19. 
(2) II Upper Barina Rulings, (1892—1896) 53. 
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Judge after reproducing Richardson’s translation of 
section 17 of Book V of the Manugye says :-— 

“It will be observed that in the case of a wife leaving the 
house of her husband, and in the event of the husband not 
supplying her with anything for one year the right to separate 
and marry again is created in either of the parties.” 

Two years later in 1894 in the case of Maung Po 
Maung vy. L.H.R.L.P. Nagalingam Chetty (1), Mr. 
Burgess, Judicial Commissioner, who is one of the 
recognised authorities on Buddhist Law, adopted 
the same principle. At page 55, he says :— 

“The rules of Buddhist law on the subject are to be found 
in section 17, Chapter V of the Manugye Dhammathat and in 
section 291 of the Attathankepa, and these rules have been dis- 
cussed more or less, in the following cases, Maung Ko v. Ma 
Me (2), Ali Nu v. Maung Saing (3) and Nga Nwe v. Mi Su Ma 
(4). But the precise point which might arise here has not been 
definitely dealt with, though it seems to be implied that the 


union is naturally dissolved at the end of three years. The 


Dhaiunathats give liberty to take another wife or husband at the 
expiration “of three years, and they make no provision for.any 
communication with the former husband or wife, or for the 
taking of any formal proceedings for declaring the dissolution 
of the marriage bond. Apparently the severance of the con- 
nubial tie is deemed to be sufficiently manifested by open 
separation for such a length of time. The actual taking of 
another wife or husband would, of course, make the state. of 
affairs clearer and more public, but it does not appear to:be 
absolutely necessary that this, or anything else, should be done 
to render the separation a complete divorce.” 

This interpretation of Mr. Burgess was accepted 
by Sir George Shaw, who is another authority 
on Buddhist Law. In the case of Mi Kin Lat.v. 
Ngu Ba So (5}, the learned Judicial Commissioner 
at page 12 made these remarks:— : 

“Tthink it may fairly be argued that divorce by mutual 
consent is almost, if not, quite as much opposed to the rigid 





(1) II U.B.R. (1892-—1896) 53. (3) S.J.L.B. 28. 
(2) S,J.L.B. 19. (4) S.J.L,B. 391. 
(5) 2 U.B.R. Buddhist Law, Divorce, p, 3 (1904-06). 
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moral rule. So-is the rule which provides for the dissolution. 


of the mafriage bond, by three (or one) years’ desertion by the 
tusband (or wife) without any communication or tender of 
maintenance. The texts are to be found in section 312 of the 
Kinwun Mingyi’s Digest. This rule in my opinion, furnishes 
an important analogy, and sets in a clear light the altitude of 
the Buddhist law-givers towards divorce without adequate 
cause. Desertion is highly reprehensible, but having regard to 
the weakness of human nature, they provide fcr and allow it 
‘ subject to restraining conditions.’ ’’ 

The same principle was accepted by Sir Herbert 

Thirkell White and Fox, J., in the case of Ma 

ket v. Ma San On (1). The judgment of the bench 
was delivered by Fox, J. The learned Judge relied 
upon section 17 of Book V of the Mamugye and held 
that “a divorce may be effected by the voluntary 
departure of the wife from the husband for a period 
of one year.” 

From the above it will be seen that many distin- 
guished Judges have one after another interpreted 
section 17 of Book V of the Manugye to mean that 
desertion alone automatically dissolves the marriage 
tie. The first dissentient note was sounded by Mr. 
Copleston, Judicial Commissioner, in 1895 in the case 
of Ma Thin v. Maung Kyaw Ya (2). In that case 
the wife left her husband and the husband did not 
provide her with any maintenance for over a year. 
The learned Judge observed :— 

“ According to the strict letter of Manugye, V, 17, it may be 
argued that she can claim a divorce ; but I am not inclined:to 
sointerpret the law. First, it may be noted that the heading of 
the section states that this is the law when neither party have 
affection for each other, and there is no reason to believe that the 
husband has ceased to feel affection for the plaintiff. However, 
even if this be a straining of the meaning of the heading, so I think 
wouldit be a straining of the meaning of the section which follows 
to say that desertion by the wife without fault or cause given by 





—. 
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the husband, he not having given her a stick of firewood ora 
leaf of vegetable during a year, shall entitle her to a divorce 
against his will.” 

With all deference to the learned Judge the head- 
ing of that section does not imply that both the 
husband and wife must have ceased to feel affection 
for each other. This view of Copleston, J.C., was 
accepted by two of the Judges, in the leading case 
of Thein Pe v. U Pet (1). 

The late U May Oung as well as U Tha Gywe 
who have published Treatises. on. Buddhist Law, are 


.in favour of the view taken by Fox, J., in that 


leading case. U May Oung, in his Leading Cases 
on Buddhist Law at page 86, says ‘‘ Where a wife 
leaves her husband, and remains away for over a 
year, during which period the husband does not 
communicate with or maintian her, he is entitled to. 
treat the marriage as cancelled. Similarly, where a 
husband has lived apart from his wife for the three years 
and during that period neglected to maintain her, the 
circumstances may give the wife the right to marry 
another.’ But the learned author feels inclined to 
think that. it rests with the party left behind to take 
advantage or not as he or she pleases of the per- 
mission to treat the marriage as dissolved. With 
due respect to the learned author I do not think 
that this interpretation is permitted by section 17 of 
Book V of the Manugye which he himself quoted. 
The sections plainly says that both parties are free 
to marry again. . 

U Tha Gywe expresses his approval of the view 
taken by Fox, J., in the leading case, in Volume I 
of his Treatise on Buddhist Law at page 127. There 
he remarked :— 


‘* Perhaps, enough has been said and quoted to show that 
there is ample authorily, both judicial and textual, for holding 
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that the union is dissolved ipso facto at the expiration of the pre- a! 
scribed periods.” Ma Nyun, 


But later in his Conflict of Authority on Buddhist MAGAM ATE 


Law, Volume I, at page 119 he appears to have veered MAUNG, Sax 


round to the other view. He made these remarks :— are SOE 

‘Tt will thus be seen that although the view of the law taken SIXTEEN... 
by Fox, J., in his dissenting judgment seems to be in accord Mauna Ba, 
with the Dhammathats it is repudiated by two of his learned col- 
leagues who differ from him regarding the interpretation to be 
placed on the texts bearingon the subject. Buttheratio decidendi 
upon which the ruling of the majority of the Court proceeded rests, 
as has been seen, mainly on the fundamental principles of the mar- 
riage contract and the conduct of the contracting parties, and one 
ventures to think that it lays down a sound principle of law. The 
question, liowever, is one which is far {rom being free from doubt 
and difficulty. But notwithstanding these difficulties the liberal 
interpretations which the learned Chief Judge and Mr. Justice Irwin 
have put upon the Dhammathats ave so consistent with the general 
principles upon which the matrimonial law in civilised countries 
should proceed that one has ventured to adopt their views, though 
not without hesitation.’ 


His doubt I may say appears to r me quite justified. 
This doubt was shared by Sir Sydney Robinson and 
Mr. Justice Maung Kin in Civil Miscellaneous Appeal 
No. 8 of 1921, Maung Shwe Sa v. Ma Mo and one. 
The learned Judges expressed their opinion in these 
words = 

“ We have been referred to the well-known case a Thein Pe 
v. U Pet (1), which lays down that mere desertion without any 
further or expressed act of volition would not be sufficient to 
dissolve the marriage tie. We cdo not thinkin this case that it 
is necessary for us to proceed on the grounds set down bythe 
majority in that case, as we are strongly inciined to the view that 
the position taken by Sir Charles Fox in his judgment was.a 
correct exposition of the law.” 


a 
a 


For the reasOns given above I am of opinion 
that the principle adopted by Mr. Sanford, Judicial 
Commissioner, in 1874 is the correct one and is 
also in accordance with section 17 of Book V of 
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19a? ) the Manugye and other Dhammathats already 
Fahne mentioned, 

i My answer to the question referred is therefore 
Mie that the marriage is automatically dissolved on 
Uisuwe'SOE the expiration of the three years from the date of 

sixtzen. desertion and no further expressed act of volition 


MONE BA, is necessary. / 
RUTLEDGE, C.J.—I concur. 
Carr, J.—I concur. 
Mya Bu, J:—I concur. 


Brown, J.—I agree in the answer proposed to the 
reference by my learned brother Maung Ba, and in 
his interpretation of section 17 of Book V of the 
Manugye. Reference was made in the course of the 
argument before us to the case of U Tun Aung Gyaw 
v. Ma Saw Kin and two (Civil First Appeal No. 192° 
of 1923). I was a member of the Bench which decided 
that case, and we held that no divorce had taken 
place though there was evidence that the parties to 
the marriage had lived apart for more than three years. 
But the reason which led me to that conclusion was 
that in my opinion no desertion had been proved, my’ 
view being that mere living apart for the prescribed - 
period would not necessarily prove desertion by either 
party. What amounts to desertion is not a question 
which arises on the present reference. 

/ Tagree that when there has been a desertion for 
the prescribed period, no further act of volition is 
necessary to affect a dissolution of marriage. 
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Before MriJ ust ice Carr. 


_ SHWE WA 
sare Ben A 
G iT. METHA AND one.” 
Criminal Beoweelurs Code (Act v OF: 1893), s. 520—High Court whether. compe: 
, tent to order ‘restitution of pro perty returned under section 517— Property 


‘Qh the possession of third part y— Peiaebarad to be A aatoied be fore ordering 
“emeburn under section 517. Ee ; 





‘Held, that where the questién of right to possession is not one between the 
complainant and the accused but between the complainant and a third person. 
an order for the restoration of ‘the property to the complainant should not be 
made without first giving ‘the third party an 6pportunity of being heard. 

' Held; further, that the High Court on appeal can order restitution of-pro- 
perty, restored to one party, under section 517 of the Criminal Procedure Code. 


Kyin.Fan v. E Cho, 4 L.BeR. 14—dissented from. 
Ma Thein Nu v. Ma The Hnit, 12 B. L, oi — followed. 


Tun Aung—for Appellant 
| Gregory—for Respondents. 


Carr, J. —The facts of these two cases, are very. 


similar and quite, straightforward. In each case the 


respondent | entrusted certain articles of jewellery with 
one Maung Shwe Yin, who committed criminal breach 
of trust, in respect of them and pawned the articles 
now in. dispute at the- pawnshop of the appellant. 
These articles were seized by the police and produced 
before the Court on the trials of Shwe Yin under. 
section 406, Indian Penal Code. Shwe Yin. was con- 
victed, in both cases on the. 22nd March, 1927, and 


at the time of passing judgment the Magistrate directed | 


that the articles in question should. be returned to the 
complainant i in the. case, i, Css toth 1€ present respondent. 





* Criminal doachels alae, 594 ‘and 595.of 1927.) .: 
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As required by section 517 (3) of the Criminal Pro- 


Sawe Wa cedure Code these orders were not carried out until one 
C.1. Merua Month had elapsed. The articles were delivered to 


AND ONE. 


Carr, J. 


the respondents on the 25th and 26th April. 

After this, on the 29th April, the appellant applied 
for the return of the articles to him. His applications 
were rejected on the ground that the articles had been 
returned to the complainants, and he now appeals. 
I am by no means sure that under the terms of section 
520 of the Code an appeal Hes, but the matter is one 
which can properly be dealt with in revision, so I will 
not discuss this question further. 

Probably the Magistrate’s last order in the case 
was correct, since he himself was functus officio and — 
had no further jurisdiction. But his first order seems 
to me clearly wrong. In the first place, in such a 
case as the present, in which the question of the 
right to possession is not one between the complainant 
and the accused but one between the complainant 
and a third person, an order for the restoration of the 
property to one party should not be made without 
first giving the opposite party an opportunity of being 
heard. The present appellant was not a party to the 
criminal proceedings but was merely a witness in 
them. He could hardly be required to keep in such 
close touch with the proceedings as to be aware at 
once of their conclusion, but unless he does so he is, 
in the absence of notice, liable to suffer through 
his interests not being brought to the notice of 
the Court. 

Secondly the Magistrate’s order was wrong on the 
mérits. The circumstances were such that under 
section 178 of the Contract ‘Act the pledges to the 
appellant were valid, if in accepting them he acted 
in good faith. lt has not been suggested in this Court 
that he did not act in good faith, nor does there seem 
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to be anything in the trial record to suggest absence 
of good faith. So far as the record goes therefore, the 
pledges were valid as against the owners of the 
property and the appellant was entitled to retain 
possession of the property until the amounts due on 
pledges were repaid. The Magistrate should therefore 
have returned the properties to the appellants and not 
to. the compiainants. . 

This is a well-established principle. See the cases 
of S. Aviet v. K.E. and D. Manuel (1), R.M.P.A. 
Anamale Chetty v. Mrs. Basch (2), and K.E. v: 
Po Chit (3). 

The properties have, however, been actually 
returned to the complainant-respondents and for them 
it is argued by Mr. Gregory that this Court has now 
no power to deal with the matter and has no power to 
order restitution. For the first part of this contention 
he relies in the words in section 520 of the Code— 
“Any Court of appeal . . . . may direct any 
order under section 517... . to be stayed 
pending consideration by the former Court.” His 
argument is that when the. order has been carried 
out it clearly cannot be suspended and the Court of 
appeal has no jurisdiction at all. I am unable to 
accept this contention or to hold that the suspension 
of the order is a necessary preliminary to the exercise 
by the Court of appeal of the powers conferred by 
the Iast words of the section, viz., ‘‘and may modify» 
alter or annul such order and make any further 
orders that may be just.” . 
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For the contention that the Court has no power 


to order restitution Mr. Gregory relies on the case of 
Kyin Tan v. E Cho (4), in which it was held by 


(2) 4 L.B.R. 25, (3) (1923} # Ran. 199. -'° 
(2) 11 L.B.R. 217. (4)-4 L.BLR. 14. 
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Hartnoll, J., that the High Court had no such power.: 
That decision was’ reviewed by the present Chief 
Justice of this Court in Mu Thein Nu v. Ma The Hnit 
(1), in which the learned Judge held, following the. 
cases of Kirpal Singh v.- Labhu (2) and Sheonandan: 
Singh v.Bholanath (3), that the High Court has power: 
to order restitution, .,. This decision was in fact obiter, 
but the reasoning contained in the judgment and in; 
the cases relied upon commends itself to meas correct. 
In my opinion the decision in Kyin Tan's case-was, 
wrong. The learned Judge seetus to have overlooked, 
the last words of section 520— “may fag 
make any further orders that maybe just.” Iti is 
clearly just that when. a Subordinate Court has made 
over property to a person who is not entitled to its 
possession the High Court should remedy the error 
by restoring, the property to the person properly 
entitled to its possession: No doubt the dispute 
between the parties cannct be finally settled by. the 
Criminal Courts, but must, unless the parties come 
to a private agréement, be decided by.a Civil Court. 
But even so it is unjust. to the’ appellant that he 
should be deprived of the possession to which he is 
entitled and should. be placed in such a position that 
he must himself institute the~ civil proceedings or 
else suffer the loss of his money. ~ 
Section 561a of the Code supports 1 the view that 
this Court has the power to order restitution and I 
have no hesitation in holding that it has such power. 
_ The case is somewhat complicated by the fact, 
stated by Mr. Gregory, that the complainant in one 
case has already returned to the actual owner some 
diamonds which were returned to him under the 
Magistrate’s order.: These diamonds were, he Says, 





(1) Cr, Rev. No. 2358 of 1919. (2) 30 P.R. (1895), 
£3). 18 C.W.N, 1147. 
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made over to the complainant, who is a jeweller, to 
be set as buttons. Complainant passed them on to 
Shwe Yin to do the work. On return of the diamonds 
to him by the Court he has made them over to the 
actual owner. The owner is not before the Court and 
I do not think that any order binding on him can or 
should be passed. But it is necessary to place the 
appellant as nearly as possible in the position in which 
he was before he was deprived of the property by its 
seizure by the police and the subsequent erroneous 
order of the Magistrate. To attain that end I pass 
the following order, 

I direct that each of the respondents do return to 
the appellant, through the trying Magistrate, such of 


the articles returned to him by that Magistrate as are 


still in his (respondent’s) possession. I further direct 
that in respect of such articles as are not now in his 
possession each respondent do similarly pay to the 
appellant such sum of money as may be due on the 
pledges of such articles. 

The order of the Magistrate directing return 
of the articles to the complainant-respondents is 
set aside. 


G.U.B.C.P.0.—No, 76, M. of Information, 29-12-57—600,-IX. 
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tained a review iu respect thereof. Held, that the word “ error” 
in Order 47, Rule 1 of the Civil Procedure Code, is not confined to 
an error of fact but also to an error on a point of law apparent on 
the face of the record, and therefore the lower Court was justified 
in reviewing its previous order. Chhajju Ram v. Neki, 3 Lah. 
137 P.C. ; Jatra Mohan Nedhu v. Aukil Chandra, 24 Cal. 344; 
Sharup Chand v. Pat Dassee 14 Cal, 627 —referred to. 


Ma Hta Y1v. Ma Pwa HNIT wa ove 


CoMPANIES Act (VII oF 1913), s. 109— Non-regestrationof mortgage by 


Company, effect of —Security void against liquidator or creditor, 
but not against the Company. A mortgagecreated by a Company 
registered under the Companies Act on its landed property if not 
registered with the Registrar as required by law is void only as 
against the liquidator and any creditor of the Company, but cannot 
be repudiated on that ground by the Company itself while it is a 
going concern, The section makes void the security and not the 
debt, and that too only against the liquidator and the creditor, not 
the Company-grantor. In re Monolithic Building Co., Tacon v. 
The Company, [1915] 1 Ch. Div. 643—followed. 
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Res supicaTa—Civil Procedure Code (Act Vof 1908), s. 11, Explanation 
1V—Previous claimas kittima whether operative as bar to further 
claim as apatitha. Where a previous claim as a hittima child has 
been adjudicated upon, a subsequent claim as an apatitha is 
barred under the provisions of section 11, Explanation IV of the 
Civil Procedure Code, Fateh Singh and others y. Jagannath 
Baksh Singh and another, 52 1.4.100, Guddappa v. Tirkappa, 25 
Bom, 189 ; Kameswar Pershad v. Rajkumari Ruttan Koer and 
others, 20 Cal.79 ;Ma Mya Me v. Maung Ba Dun, 2 L.B.R. 224 ; 
Masilamania Pillaiv. Thiruvengada Pillai and ot hers, 31 Mad. 
385—referred to, Maung Tha Sov, Lu Pe,C.M A. 100 of 1926, 
C.C.L.B.—adtstin guished. 
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SPECIFIC PERFORMANCE OF CONTRACT FOR SALE, DECREE FOR—Court’s 
power to fix date for performance and its discretion to extend 
time—Order granting extension not appealable, Held, that if no 
date has been fixed in a decree for specific preformance of a 
contract of sale, such a date may be fixed by the Court which made 
the decree after the decree has been passed, and that, whether 
the date is fixed in the decree or in a subsequent order, the Court 
which made the decree has a discretion to extend thetime. Such 
an order is not appealable. Abdul Shaker v. Abdul Rahinan, 
46 Mad. 148; Rumbhatiu v. Anuniabhat lu, 90 1.C. 605 ; Thirukona 
v. Nakenda, 49 Mad. 691—refer red to. 


Ko Ba CHIT AND THREE v. Ko THAN DAING AND ONE nis 615 


TRANSFER OF Property Act (IV oF 1882), s.53—Jutention to defeat 
all creditors, when to be inferr ed—Altaching creditor whet her can 
sue on hisown behalf only, Defendant's sister transferred all 
her landed property to defendant. with whom she was living. ‘The 
alleged consideration was only about half the value of the 
property. The alleged object of the sale was to pay off the sale 
proceeds to some creditor who had made no demands, and for 
whose debt the defendant’s sister was said to be only liabie jointly 
with her two sisters. The sale was effected during the pendency 
of a monetary suit by the appellants against defendant’s sister and 
her husband who was living separately from his wife. She got 
the suit. postponed on the ground of illness, but really to gain time 
to effect the transfer of Jand, and then allowed the suit to go 
ea=parte, An ante-dated agreement between the sisters wasalso 
effected to make the sale appear genuine. Appellarits attached 
the property in execution of their decree, but the respondent 
Caused the atlachment to be removed on the strength of the sale 
deed, Apyellants filed a declaratory suit against her under the 
provisions ef Order 21, Rule 63 of the Civil Procedure Code. 
Held, that under the circumstances of the case, the debtor’s 
intention must be taken to defeat and delay not only the appellants, 
but all other creditors as well, and that the respondent being not 
a bond fide purchaser, the sale must be set aside, Held, also, that 
a creditor whose attachment has been raised and who avails 
himself of the right given by Order 21, Rule 63 of the Code can 
sue on his own behalf alone for having the alienation declared 
void. without mention of any other creditors or their debts. K.P. | 
Pokker v, B. P. Kunhamad, 42 Mad, 143—followed, 
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Liuitation Act (IX oF 1908), Scuep. I, ART. 144—Time runs only 
on possession becoming adverse—Father's possession not necessarily 
adverse to his children—Gifi distinguished from partition—Mesne 
profits when recoverable. A father on his remarriage made over 
by registered deed the land in suit to his four children by his 
deceased wife towards their mother’s share of inheritance in full 
satisfaction. He continued to be in possession but the property 
was managed for the joint benefit of the co-owners. Held, that 
such possession was not adverse to the claim of the heir of one of 
his children for partition, made after twelve years from the date 
of the deed, Mesne profits are claimable only when the 
posse:sion of the defendant is wrongful. Held, also, that a dis- 
position of property by way of gift by 4 Buddish intended to take 
effect after his death. is void, but a partition Of property by a 
father with his children on his remarriage is notsuchagift. Ma 
Thein Myaing v. Maung Gyi, 1 Ran. 351—dist inguished. 


MauncG AUNG TON v. MauNG SAN NYUN AND OTHERS axe 576 


MoTRGAGE DEED NOT DULY ATTHSTED—Ad mission of the deed whether 
sufficient—Evidence Act (I of 1872), s. 70—Admission cannot 
validate mortgage deed insufficiently attested—Transfer of 
Property Act (1V of 1882),s.59. Held, that section 70 of the Indian 
Evidence Act applies only to a document which is duly attested 
and that a mortgage deed not duly attested is invalid, in spite of 
the admission o! the deed by the mortgagor. Aung Rhi v. Ma 
Aung Krwa Pru andone, 1'Ran. 557—distinguished. Hira Bibiv. 
Hari Lalli, 5 Pat, 58 P.C.—followed. ; 


MAUNG Po GYI AND ONE v, MaunG Min Din... wad 561 


MortGaGE—Personal covenant to pay not always implied—Equitable 
mortgage by deposit of title deeds—Personal covenants when 
excluded—Personal decree when granted. Held, that a personal 
covenant cannot be implied in an anomalous mortgage, where no 
personal obligation to repay is provided for, Held, further, 
that whilst in an ordinary case of an equitable morlgage there 
would be a personal convenant to repay, where the ransaction 
was contemporaneous with a registered mortgage which 
determines the terms of the contract belween the parties, the 
personal liability is not always presumed but would follow the 
registered mortgage. Held, also, that unless a personal 
covenant to repay appears in the mortgage ‘transaction, a 
personal decree may not be granted. Peli v. Gregory, 52 Cal. 
860—referred to. 


GUPTA v, ADMINISTRATOR-GENERAL OF BURMA aaa 558 


PERSONAL COVENANT NOT IMPLIED IN AN ANOMALOUS MORTGAGE ove 558 


PHONGYI WHETHER COMPETENT TO ENGAGE IN SALE OR PURCHASE 
OFPROPERTY see ove cop eke ee 


PROVINCIAL INSOLVENCY ACT (V oF 1920), s. 56. suB-SEC. (2) (b)— 
Remuneration of receiver on Sale of mortgaged propert y—Value 
of equity of redemption only to be taken. Where an insolvent’s 
property subjeci to a mortgage is sold free from the mortgage 
and the receiver realises the purchase money, the whole of it is 
not assets available for distribution but only such part as remains 
in his hands after paying off the mortgage and it is only on Such 
part that the receiver is entitled toremuneration. In re Official 
Assignee's Commission, 36 Cal. 990; S. Narayan v. Atmaram 
Govind, 7 Bom, 455; S. Narayan v, K, Vithoji, 12 Bom, 272— 
referred to, : : 
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UsurY Laws RepraL Act (XXVIII of 1855), 8. 2—Usurious Loans 
Act (X of 1918)—A greed rate of intercst when must be allowed— 
Harsh and unconscionable bar gain—Transact ion becoming har sh 
by debtor's foolishness, effet of. Under the provisions of the 
Usury Laws Repeal Act, in any suit in which interest is recoverable 
the Court is bound to give interest at the rate agreed upon 
between the parties. In order that the Usurious Loans Act 
may apply, the terms must be shown to be so harsh and 
unconscionable as to indicate undue influence. A Mohamedan 
woman and her son aged 45 gave a bond for Rs, 827 repayable 
within a year with interest at 25 per cent. per annim, and as 
security mortgaged their property worth much more than the debt. 
if the debt was not paid within the year, interest was to be 
compounded yearly. By non-payment and by not selling a part 
of their property to pay off the debt, the debtors allowed the debt 
to grow into upwards of Rs. 6,000. Held, that the créditor was 
entitled to recover his full amount as the transaction was not in 
itself harsh or unconscionable, and its operation became harsh 
simply through the foolishness and delay of the debtors. 
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made over to the complainant, who is a jeweller, to 
be set as buttons. Complainant passed them on to 
Shwe Yin to do the work. On return of the diamonds 
to him by»the. Court he has made them over to the 
actual owner. The owner is not before the Court and 
I do not think that any order binding on him can or 
should be passed. But it is necessary to place the 
appellant as nearly as possible in the position in which 
he was before he was deprived of the property by its 
seizure by the police and the subsequent erroneous 
order of the Magistrate. To attain that end I pass 
the following order. 

I direct that each of the respondents do return to 
the appellant, through the trying Magistrate, such of 
the articles returned to him by that Magistrate as are 
still in his (respondent’s) possession. I further direct 
that in respect of such articles as are not now in his 
possession each respondent do similarly pay to the 
appellant such sum of money as may be due on the 
pledges of such articles. 

The order of the Magistrate directing return 
of the articles to the complainant-respondents is 

«set aside. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge Kt., K.C., Chief Justice, and Mr, Justice Brown. 


GUPTA 
v. 
ADMINISTRATOR-GENERAL OF BURMA.* 


Mort gage—Personal covenant to pay not always implied—Equitabl e mort gage 
by deposit of title deeds—Personal covenants when excluded—Per sonal 
decrec when granted. 

Held, that a personal covenant cannot be implied in an anomalous mort-. 
gage, where no personal obligation to repay is provided for. 

Held further, that whilst in an ordinary case of an equitable mortgage 
there would be a personal covenant to repay, where the transaction was 
contemporaneous with a registered mortgage which determines the terms of 
the contract between the parties, the personal liability is notalways presumed 
but would follow the registered mortgage. 

Held also, that unless a personal covenant to repay appears in the mortgage 
transaction, a personal decree may not be granted, 


Pell v. Gregory, 52 Cal. 860—referred to. 


Halkar—for Appellant. 
Dadachanji—for Respondent. 


RUTLEDGE, C.J., AND BRown J.—This is an appeal 
from an order of this Court on the Original Side 
refusing to grant a personal decree to the appellant on 
a mortgage which her late husband had obtained from 
one Maricar, Rangoon. The mortgage is registered 
and dated the 24th March 1921. There is a covenant 
by the motgagor to pay interest at Rs. 1-8 per cent. per 
mensem, but nowhere in the mortgage deed is there 
any covenant to repay the principal. On the same day, 
but subsequent to the execution of the mortgage deed, 
the mortgagor deposited certain title deeds not men- 
tioned in the mortgage deed as further security, thus 


. * Civil Miscellaneous Appeal No. 176 of 1926, 
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creating an equitable mortgage in respect of the said 
sum. . . 

It has been urged on behalf of the appellant that the 
learned trial Judge was wrong in considering that the 
mortgage deed created a mortgage by way of conditional 
sale, that the Court should have held that there was a 
clear implied covenant to pay, and, further, that if an 
express covenant to pay was necessary in order to 
obtain a personal decree, au equitable mortgage in 
respect of the same transaction is in fact a simple 
mortgage and in all simple mortgages there is an 
express covenant to pay. Further, he relies upon the 
preliminary decree which gave the mortgagee power 
after the property mortgaged had been sold to apply for 
- such decree. 

With regard to the latter point, we do not think 
that it helps the appellant in any way. There is 
nothing to prevent the mortgagee applying for a 
money decree, but, in the words of Mr. Justice Mukerji 
in the case of Pell v. Gregory (1): ‘‘ When such appli- 
cation is made, the question whether such a decree 
should or should not be passed has to be decided. It 
is not as if the latter decree has to be passed as a 
matter of course. It has to be found that the net 
proceeds of the sale held under the decree under 
Rule 5 are insufficient and that the balance is legally 
recoverable and this may give rise to such question 
as whether the mortgagor is under a personal liability 
or whether the mortgagee is not precluded by the 
terms of the mortgage from realising his dues 
otherwise than out of the property sold, or whether the 
right to enforce such liability has been extinguished 
by the statute of limitation at the time the suit was 
instituted.” 


——_——_——— 
(1) (1925) 52 Cal. at p. 860. 
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It seems clear to us on an examination of the 
mortgage deed that it is not a simple mortgage nor an 
English mortgage, because in both instances according 
to section 58 of the Transfer of Property Act, the mor- 
gagor binds himself personally to pay the. mortgage 
money. We are not prepared to say thatit satisfies the 
definition of a mortgage by conditional sale and it is 
clearly not a usufructuary mortgage. That being the 
case, we can only style it an anomalous mortgage. 

In the several cases cited on behalf of the appellant, 
the one that goes furthest to help him seems to be 
1.L.R. 30 Allahabad, p. 388, but in this case the mort- 
gage is not set out in the report, but the judgment 
states that “the appellant executed a deed of simple 
mortgage in favouroftherespondent. The money was 
payable on demand.” If the money was payable on 
demand there seems clearly an admission of liability 
to pay it. This fact would clearly distinguish that 
decision from the facts of the presentcase. As the 
present Chief Justice of Bengal observes at page 843 
of Pell v. Gregory (1): “In India a mortgage does 
not necessarily import a personal obligation to repay. 
Primd facie, this obligation is present in simple mor- 
gages and of course in English mortgages. Primd 
facie, it is not present in mortgages of conditional sale 
and in usufructuary mortgages. In each case, the 
question is one of construction of the mortgage instru- 
ment and the personal liability to repay may become 
barred before the right of recourse to the mortgage. 
property is barred.” 

On our construction of the mortgage deed before 
us, we are Of opinion that a personal decree cannot 
be obtained in respect of the balance due. But it 
has been urged for the appellant that we must presume 
a personal covenant to repay in the equitable mortgage 
by deposit of title deeds. In an ordinary case of an 
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equitable mortgage, there is usually some contempo- 1927 
raneous acknowledgment such a promissory note, Gupta 
which would clearly amount to a promise to repay, Apmins 
but in altransaction like the present, which was almost wee oe 
contemporaneous with the execution ot the registered Burma. 


mortgage, we can only look to the terms of the Rurrepce, 
registered mortgage to ascertain the contract between Psa ig I. 
the parties. There is absolutely no evidence on the 
-record to show that there was any separate agreement 
in respect of the deposit of title deeds. 

In these circumstances we are unable to imply 
such a covenant to repay as would enable us to grant 
aipersonal decree. In these circumstances, we think, 
that the judgment appealed from is correct and the 


appeal must be dismissed with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Carr and Mr. Justice Mya Bu. 


MAUNG PO GYI AND ONE 1927 


v. April 25, 
MAUNG MIN DIN.* 


Mortgage deed not duly attested—Admission of the deed whether sufficient— 
Evidence Act (I of 1872), s. 70—Admission cannot validate mortgage deed 
in sufficiently attested—Transfer of Property Act (IV of 1882), s. 59. 
Heid, that section 70 of the Indian Evidence Act applies only toa document 
‘which is duly attested and that a mortgage deed not duly attested is invalid, in 
spite of the admission of the deed by the mortgagor. 
Aung Rhiv. Ma Aung Krwa Pru and one, 1 Ran. 557—distinguished. 
‘Hira Bibi v. Har: Lall, 5 Pat. 58 P.C.—followed. 


Ba Han—for Appellants. 
Tun Aung—for Respondent. 


CarRR AND Mya Bu, JJ.—On the 19th September, 
1924, the respondent filed this suit on a mortgage 
* Letters Patent Appeal No, 109 of 1926, 


562 


1927 
MAunc 
Po Gy 
AND ONE 

Ue 
MAUNG 
Min Din. 
CARR, AND 
Mya Bu, JJ. 


INDIAN. LAW REPORTS. §[ VoL. V 


deed executed on the 10th March, 1919, by the 
defendant-appellanis: The defendants admitted exe- 
cution of the deed and raised certain contentions with 
which we are not now concerned. But in paragraph 
2 (c) of their written statement they also said: ‘‘ The 
deed produced by the plaintifé not having been executed 
according to law should not be admitted in evidence.’” 

The mortgage deed itself was attested by only 
one witness and so did not comply with the pro- 
visions of section 59 of the Transfer of Property Act, 
which has been in force in Upper Burma since the 
year 1914, 

Certain issues of fact were framed and tried and on 
these the Township Judge found in favour of the plain- 
tiff. Then, it appears, during the final argument, the 
pleader for the defendant contended that the deed was 
invalid as a mortgage for want of due attestation. 
On this the Township Judge framed the curiously 
general issue ‘Is the plaintiff entitled to get a decree 
as prayed for in the plaint?”’ After a short adjourn- 
ment he heard arguments on this issue and finally 
dismissed the suit on the ground that the deed was 
invalid as a mortgage. 

On appeal to the District Court the decision was. 
reversed and the plaintiff obtained a decree. The 
District Judge said : ‘It appears to me that the learned 


Judge has overlooked that fact that the mortgage 


deed in question has been admitted by the only 
two defendants who remained joined, and thus the 
document does not need proof. In such a case 
imperfect attestation does not arise.” . 

The defendants appealed to this Court in Civil 
Second Appeal No. 514 of 1926. Curiously enough 
they did not in their grounds of appeal raise the 


question of the invalidity of the mortgage. But this 


question was clearly argued and the learned Judge 
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agreed on it with the Judge of the istrict Court. 
He said: “ Except on the question of the effect of 
inadequate attestation of the mortgage deed in suit 
the lower Courts came to concurrent findings of fact 
in. favour of the respondent-plainitiff Maung Min Din. 
_Onthe question of attestation the lower Appellate 
Court was clearly right [see the case of Aung Rhi 
v. Ma Aung Krwa Pru and one (1).]” 

The defendants then applied under section 13 of 
the Letters Patent of this Court for a certificate that 
the case was a fit one for appeal. The learned Judge 
granted a certificate and this appeal results. 

Substantially the only ground taken is that the 
mortgage deed was not attested as required by section 
59 of the Transfer of Property Act and was there- 
fore invalid as a mortgage. 

_ Appellants rely on the case of Hira Bibi v. Ram 
Hari Lall (2), which isa very recent decision of the 
Privy Council. In that case the mortgagor had 
admitted execution of the mortgage but denied its 
validity. On the evidence it was shown that although 
. the deed purported to be attested by two witnesses 
those witnesses were not present when she signed it 
and did not see her sign. It was held both by the 
High Court of Patna and by the Privy Council that 
this was not due attestation of the deed as required 
by section 59 of the Transter of Property Act. This, 
it may be noted,is well settled law under numerous 
decisions’ but the law has been somewhat modified 
by Act XXVII of 1926. 

The High Court held, however, following previous 
decisions that the deed was good as against the 
mortgagor because she had admitted having signed 
it. This decision is published in 6 Patna Law Journal, 
page 465—though the name of the defendant as 

(1) (1923) 1 Ran. 557, (2) (1925) 5, Patna 58. 
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there given is somewhat different. It was one of 
the decisions relied upon in Aung Rhi’s case. 

The Privy Council reversed this decision. Their 
Lordships held “that section 70 of the Indian Evi- 
dence Act, 1872, applies only to a document which 
is duly attested, and that as the mortgage deed was 
not attested within the meaning of section 59 of the 
Transfer of Property Act, 1882. it was invalid as 
against her (the mortgagor) in spite of her admission.” 

That decision is sufficient to conclude the present 
case and to show that judgments of the District Court 
and of this Court were wrong and must be reversed. 

Here it may be noted that Aung Rhi’s case is not 
really an authority forthe decison under appeal. 


What was held in that case was ‘‘that where the 
executant of an instrument admits its execution it is 


not necessary to prove due attestation of the same.” 
That is a very different thing from the proposition that 
adinission by the executant of execution is sufficient to 
validate a mortgage deed which has not been duly 
attested as required by section 59 of the Transfer of 
Property Act, which is in effect the proposition upheld 
in the judgment under appeal. [t may be added that 
the ruling in Aung Rhi’s case was obiter, since the judg- 
ment shows that the learned Judge had found that 
the deed in question had in fact been duly attested. 

We allow this appeal, set aside the judgments 
and decrees of the District Court, and of this Court and 
restore the judgment and decree of the Township 
Court. The respondent will also pay the costs of the 
appellants in all three appeals, 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. : 
1927 
MAUNG BA THEIN ees 
April 5.~ 
vw, 


MA THAN MYINT anp Two.* 


Res judicata—Civil Procedure Code (Act V of 1908), s. 11, Explanation Rian 
Previous claim as kittima whether operative as bar to further claim aS 


-apatitha, 


Where a previous claim as a hittima child has been adjudicated upon, a 
subsequent claim as an apatitha is barred under the provisions of section 11, 
£xplanation IV of the Civil Procedure Code. 


Fateh Singh and others v. Jagannath Baksh Singh and another, 52 1A, 
100; Gudaappa, v. Tirkappa, 25 Bom, 189 ; Kameswar Pershad\v. Rajkumari 
Ruttan Ko-r and others, 20 Cal. 79 ; Ma Myz Me v. Maung Ba Dun, 2 L.B.R: 
224; Masilamnia Pillai v. Thiruvengada Pillai and others, 31 Mad, 385— 


referred to, 
Maung Tha Sov. Lu Pe, ©.M.A. 109 uf 1926, C.C.L..B.—distinguished. 


Kyaw Din—for Appellant. 
Eggar and Tun Byu—for Respondents. 


RUTLEDGE, C.J., AND Brown, J.—In Civil Regular 
No. 423 of 1923 of this Court, the appellant Maung Ba 
Thein, sued the respondents for the administration 
of the estate of the deceased U Myat San and Daw 
Lay and for possession of the entire estate. He 
claimed in that suit that he was the kittima adopted 
son of U Myat San and Daw Lay and as such hkittima 
adopted son that he was the sole heir. The adop- 
tion was denied and evidence was taken at length 
onthe point. It was decided that he had failed to 
prove his adoption and his suit was dismissed. He 
then filed an appeal against this decision and in his 
appeal he practically abandoned his claim as kittima 
son, but asked to be allowed to amend his plaint 


* Civil First Appeal No. 178 of 1926. 
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and to claim as an apatitha son. lt was held 


that the amendment could not be allowed and the 
appeal was dismissed. The decision of the Court on 
this point is to be found at page 483, Volume III, 
Indian Law Reports (Rangoon Series). 

Having failed in his previous litigation, the 
appellant then filed another suit for administration of 
the same estate in which he claimed to be the 
apatitha adopted son and asked for.a half of the 
estate. Objection was taken that he was debarred: 
from bringing this second suit by virtue of the 
previous litigation. On this point, the learned Judge 
on the Original Side held in favour of the appellant, 
but after taking evidence afresh, he came to the 
conclusion that the claim as apatitha son was not 
made out and dismissed the suit. 

The appellant has now appealed against this. 
decision. The merits of the case have been argued 
before us at some length, but if the contention that 
the appellant was debarred from bringing the suit 
is correct, then the consideration of the merits of 
the claim is clearly unnecessary and we propose there-. 
fore to deal with this point first. 

The learned Judge on the Original Side dealt with 
the point entirely under the provisions of Rule 2 of 
Order 2 of the Code of Civil Procedure and held that. 
the causes of action in the two suits were different and 
that this Rule therefore did not bar the bringing of the 
present suit. Butit seems to us that the question 
should have been considered on wider grounds. 
Does the bringing of this second suit offend against 
the general principle of res judicata? It is true that 
Rule 2 of Order 2 of the Code of Civil Procedure 
is no bar to the present suit if the causes of action are 
distinct in the two suits, but the term *‘ cause of action.” 
has never been definitely defined and has at different 
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times been given difterent meanings. It seems to us 
that the matter should be considered with reference to 
the provisions of section 11 of the Code. That section 
lays down that “no Court shall try any suit or issue in 
which the matter directly or substantially in issue 
‘has been directly or substantially in issue in a 
former suit between the same parties or between parties 
under whom they or any of them claim, litigating 
under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and 
finally decided by such Court.” And in accordance 
with the provisions of Explanation IV of that section : 
“Any matter which might and ought to have been 
made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly 
and substantially in issue in such suit.” 

Now the matter directly and substantially in issue 
in the previous suit in this case was the plaintiff's 
claim to a right to administration of the estate of 
the deceased. He did not in that case actually raise 
his claim as apatitha and his claim as apatitha was 
not therefore in fact actually decided by the Court» 
but the question for decision now is whether his 
claim as an apatitha was aclaim which he might and 
ought to have made ground of attack inthe former 
suit Ifthatistthe case then it must be held that 
by. its decision in the former suit, the Court has 
impliedly decided this point. 

The interpretation of the corresponding section 
of the Code of Civil Procedure of 1882, section 13, was 
considered by their Lordships of the Privy Council 
in the case of Kameswar Pvrshad v. Rajkumari 
Ruttan Koer and others (1). After setting: out the 
wording of thesection and the explanation in —— 
~~ ee Lp (Beas 20 al, Fos 
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the Lordships proceeded at page 85 of the judg. 
ment as follows :—‘ Their Lordships think that the 
present ground of attack was a good ground of attack 
in the suit of 1876, because the money had not been 
paid in Scptember 1875, the date named in the bond. 
That it‘ might’ have been made a ground of attack 
is Clear. That it ‘ought’ to have been appears to their 
Lordships to depend upon the particular facts of each 
case. Where matters are so dissimilar that their union 
might lead to confusion, the construction of the 
word ‘ought’ would become important; in this case 
the matters were the same. It was only an alternative 


‘way of seeking to impose a liability upon Run. 


Bahadur, and it appears to their Lordships that the 
matter ‘ought’ to have been made a ground of attack 
in the former suit, and therefore that it should be 
‘deemed to have been a matter directly and sub- 
stantially in issue’ in the former suit and is res 
judicata.” 

There are therefore two questions for usto consider. 
Firstly, might the present claim have been made a 
ground of attack in the former suit; and secondly, 
ought it to have been so made? 

We do not think that there is any great difficulty 
in answering the first question. The causes of 
action in the two suits may not have been identical, 
but there is no provision in the Code which forbids 
the joining of causes of action in several suits. Rule 
1 of Order 2 lays down that “every suit shall, 
as far as practicable be framed so as to afford ground 
for final decision upon the subjects in dispute and 
to prevent further litigation concerning them.” And, 
under Rule 3, ‘‘save as otherwise provided, a 
plaintiff may unite in the same suit several causes 
of action against the same defendant, or the same 
defendants jointly.” Itwas heldinthe case of Ma 
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Mya Mev. Maung Ba Dun (1), that “an alternative claim 

-to the status of adoption either by the kittima or 
by the apatitha mode may be made,” and we see 
no reason to differ from this decision. It is true 
that it has since been held that the kittima and 
the apatitha are two distinct forms of adoption to 
which entirely different considerations apply [Maung 
Tha So v. Lu Pe (2)], but in that case the question 
at issue was as to whether an amendment to include 
a claim as apatitha should be allowed in appeal, and 
it is clear that different considerations would apply 
in such a case from those applicable to a decision 
aS to whether the two different claims might have 
been joined together in the firstinstance. We are 
of opinion that this claim as an a@patitha son might 
have {been joined in the first case if it had been 
raised in the plaint. Lhe Appellate judgment of 
this Court already referred to on the case contains 
nothing at all inconsistent with this view. 

The point next for consideration is whether an 
apatitha claim ought to have been madea ground 
of attack in the previous suit. In the case of 
Guddappa and another v. Tirkappa (3), the plaintiffs 
had sued to recover certain land alleging that on 
the death of the widow of the former owner they 


became entitled as reversiorers. They had previously 


sued the defendant for the same land claiming 
as the surviving members of the joint family to 
which the former owner belonged. That suit had 
been dismissed, and it was held that the second 


suit was barred by the principles of res judicata. 


Sir Lawrence Jenkins in his judgment in that 
case, after referring to the words of their Lordships 
of the Privy Council in Kameswar Pershad’s case 


(1) (1904) 2 L.B.R. 224, (2) C.M.A. p, 100 of 1916, C.C.L.1, 
(3) (1900) 25 Bom. 189. os 
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1927 already quoted, went on to say: “The test, there- 
oe fore, proposed whereby to determine whether it 

uv. ought to have been matter of attack is this : are the 
Ms ata matters so dissimilar that their union might lead to 
anDTwo. confusion?’’, and he came to the conclusion that in 


Ruttepce, the circumstances of that case, the answer to the 
C.J., AND : < r 
Brown, J. Question must be in the negative. 

Now it has been held that the causes of action 
based on an apatitha claim and based on a kittima 
claim are distinct, but it by no means necessarily 
follow that the matters are so dissimilar that their 
union might lead to confusion and we do not think 
that there is such a dissimilarity. There is no 
suggestion hear of any documentary adoption. In 
both cases the plaintiff has tried to establish his 
claim by evidence of the original making over in 
adoption and by evidence of his treatment as an 
adopted child after the original alleged adoption. 
Had the claim as apatitha been raised in the 
previous suit, it may be that the previous suit 
would have been slightly prolonged, but the 
inconvenience thereby caused is not in any way 
comparable to the inconvenience caused by the 
trying of two separate suits, nor can we see that 
that joining of the two claims could have led to any 
confusion. In both cases, the matter for decision 
was first of all whether the plaintiff was entitled to 
administration of the estate. He claimed in the first 
case that he was entitled to the whole estate as 
hittima son. He might have made an alternative 
claim that he was entitled to half the estate as 
abatitha son and we are unable to hold that the 
joining of the two claims would have led to. any 
serions confusion at all. The present case seems to 
us to be at least as strong as the Bombay case we 
have referred to, The High Court of Madras in the 
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case of Masilamania Pillai v. Thiruvengadam Pillai 1927 
and others (1), came by a majority to a similar Mavne 
_ ; . . ? : BA THEIN 
decision in a case in which the circumstances were v. 
not dissimilar to those of the present case. In that MA&Z#AN 


MYINT 
case, the question for decision was whether a person ND TWo. 


who has sued to recover property as the reversionary RUTLEDGE, 
heir of the deceased on an alleged relationship to Ba oy 
the deceased, is, when such suit is dismissed, 
debarred by section 13, Explanation II (corre- 
sponding to section 11, Explanation IV of the present 
Code) of the Code of Civil Procedure from bringing 
another suit for the same property as reversionary 
heir under a different kind of relationship. The 
learned Chief Justice, Sir Arnold White, held that 
in such a case there was no bar, but the majority 
of the Court was of a different opinion, and, in our 
view, the judgment of the majority of the Court 
was the correct one. Mr. Justice Miller at page 391 
of the judgment, makes the following remarks: ‘I 
am unable to see any hardship or injustice in 
requiring a plaintiff suing to recover possession of 
land on the ground of heirship to state all the facts 
on which he bases that claim even though that 
may amount to the presentation of an alternative 
case. I agree with the remark of Jackson, J., in 
Denobundhoo Chowdry v. Kristomonee (I.L.R. 2 Cal. 
152) that ‘the balance of ‘public convenience js 
very much in this country at least in favour ofa 
stringent rule’. Holloway, J., also in Chinniya 
Mudali v. Venkatachella Pillai (3 M.H.C.R. 320), 
expresses the opinion that ‘it is most desirable and 
very commendable for a Court to compel the bringing 
forward of every ground of relief and, by deciding 
upon it, to puta check upon constant litigation’, I 
am inclined to think the ends of convenience and 
(1) (1908) 31 Mad. 385. as 
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justice will be found best served by a rule which 
requires a plaintiff if he sues for possession of land, 
relying on a title as owner, to put forward all the 
grounds available to him and within his knowledge 
at the date of his plaint, on which can honestly 
support that title, even though some of them may 
have to be stated as alternative to others.” 

With these remarks we entirely concur and al- 
though of course the fact that it is desirable that 
a certain course should be taken is not the same 
thing as the proposition that in law such a course 
must be taken, nevertheless we think that there is 
ample authority in the provisions of Explanation 
IV to section 11 of the Code of Civil Procedure for 
holding that in the present case, this claim of 
apatitha should have been made in the earlier case 
and therefore cannot be adjudicated on now. 

In a recent case before their Lordships of the 
Privy Council, Fateh Singh and others v. Jagannath 
Bakhsh Singh and another (1), the appellants brought 
a suit to set aside a gift made by Hindu widow out 
of her husband's estate. They alleged that that they 
were presumptive heirs. After the death of the 
widow, the appellants applied to amend their plaint 
by setting up a family custom of inheritance, and 
be claiming possession of a share in the whole 
property. Upon that application failing, and the 
plaintifis admitting that apart from the alleged 
custom they could not succeed, the Subordinate 
Judge dismissed the suit, but gave them liberty to 
file a fresh suit for possession. Subsequently the 
appellants brought the suit to recover from parties 
to the former suit a share in the property, basing 
their clam upon family custom. Their Lordships 
of the Privy Council held that the suit was barred 

- (1) (1924) 52 I.A; 100, 
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by res judicala under the provision of section a ial 
Explanation IV of the Code of Civil Procedure’ MauNe 
BA THEIN 
The circumstances of that case were not very similay v 
to those in the present case, but we quote the case “MazHay 


MYINT 
as an authority for a broad construction of the XD Two. 
provision in the explanation. : RUTLEDFE, 


In our opinion, the present suit was barred by paiia? 
the principles of res judicata. That being so, the 
suit must fail and it is unnecessary for us 3 to discuss 
the merits of the case. 

We dismiss this appeal with costs. - 


APPELLATE?CIVIL. 
Before Sir Guy Rutledge, Kt,, K.C., Chief Justice,'and Mr. Justice Brown. 


ADMINISTRATOR-GENERAL OF BURMA 1927 
ba Mar. 29. 
M. E. MOOLLA. * 


Contract Act (IX of 1892), s. iscitdesyobtin of interest if paid. monthly in 
*- advance not a penalty. 

A debtor promised to. pay lis ‘cteditor the principal sum “* with interest 
thereon at one per Cent. per mensem, or if paid monthly in advance at 114 


annas for each Rs, 100 per mensem. ” Held, that such an arrangement i is a i 
and not penal.. 


: or Das.x. The Easter’ Mor tgage and Agency Co, Ltd. ge C.W.N. 271. 
C.—followed, ; 


Dantra—for the Applicant. 
- Burjorjee—for the Respondent. 


RUTLEDGE, C.]J.,: “AND Brown, J.—Mr. Burjorjeé 
raised a preliminary objection on the ground that 


this was in fact a consent Genres and that consequently 
no appeal lay. — : 





* Civil First Appéal ‘No. 11 of 1926. 
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We have perused the records in. the .case..and it 
seems clear to us that while all other points were 
‘settled between the parties, question of the rate 
of interest was left to the decision of the Court, 
not, as Mr. Burjorjee would have it, as an arbitrator 
or persona designata, but. the Court exercising its 
ordinary Original Jurisdiction. That being so, an 
appeal lies in the ordinary way from the Court’s 
decision. . 

The written statement, we may note, was filed 
after the parties had entered into their agreement of 
21st November 1925. The promissory notes in suit 
have the following provision “On demand I, the 
undersigned, Mahomed Ebrahim Moolla promise to 
pay Mr. S. T. Andrews or order the sum of Rupees 
One hundred thousand bearing interest at one per 
cent. per mensem, or, if paid monthly i bie advance, 
at 11£.annas for each Rs. 100 per mensem.’ 

The learned Judge has held ‘that the higher rate 
of interest amouts to a penalty within the meaning 
of section 74 of the Indian Contract Act and relies 
on a decision of the Calcutta High Court, 22 C.W.N., 
page 226. It was not pointed out to the learned 
Judge that that decision had been ‘overruled by 
their Lordships of the Privy Council very distinctly, in 
MotiLal Dasv. The Eastern Mortgage and Agency 
Co. Lid. (1), where Sir John Edge observes at page 
271 : “The trial Judge rightly held that the 94 per 
cent. interest was not penal interest. The decree of 
the High Court must be varied in the manner _here- 
after mentioned.” The’ final decision, tnerefore, in 
that case, so far from supporting the learned Judge, 
was a clear decision to the contrary. 

Reliance has been placed on the course of conduct 
between the parties in that Andrews never charged 

(1) (1920) 25 C.W.N.268, 
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the higher rate of interest through default had been 
made in payment and that Andrews by his letter to 
the respondent dated the 5th May 1920 states: “J 
will not require you to pay interest at the higher 
rate if you pay it to my credit to Messrs. Thos, 
Cook & Sons, Rangoon branch, within five days of 
the due date of payment at the lower rate.” In 
order, however, to avail himself of this concession 
“by ‘the creditor, respondent would have to show 
that he had in fact complied with the condition, 
which he manifestly did not do. 

In our opinion, ‘section 74.does not apply to the 
transaction at all. Respondent promised to pay 
interest at 12 per.cent. On the;loan, but he had the 
option of paying the interest in advance monthly 
and in such case a lower rate of interest would be 
charged. We can see nothing in the nature of a 
ypenalty in this arrangement and while a creditor 
like Mr. Andrews can make any concession to his 
‘debtor which he may choose, a person in a fiduciary 
relationship like the Administrator-General has no 
power to make such .cancession. 

For these reasons, we consider the decision of 
the trial Court wrong. We accordingly allow the 
appeal and declare the interest to be 12 per cent. 
per annum. The appellant is entitled to costs ten 
gold mohurs. 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


MAUNG AUNG TUN 
Ye 
MAUNG SAN NYUN AnD oTHERs.* 


Limitation Act (IX of 1908), Sched. I, Art. 144—Time runs only ox 
possession becoming adverse—Father’s possession not necessarily adverse 
to his children—Gift sia daca from partition—Mesne profits when 
vecoverable. 

A father on his remarriage made over by ie deed the land in suit 
to his four children by his deceased wife towards their mother’s share of 
inheritance in full satisfaction. He continued to be in possession but the 
property was managed for the joint benefit of the co-owners. 

Held, that such possession was not adverse to the claim of the heir of one of 
his children for partition, made after twelve years from the date of the deed. 
Mesne profits are slateaable only when the possession of the defendant is 


wrongful. 

Heid, also, that a disposition of property by way of gift by a Buddhist 
intended to teke effect after his death, is void, but a partition of property by 
a father with his children on his remarriage is not such a gift. 


' Ma Thin Myaing v. Maung Gyi, 1 Ran, 351—distinguished. 


Kalayanwalla---for Appellants. 
_ Surty—for 1st Respondent. 
; Tun Aung—for Sth Respondent. 


Brown, J.—The 5th defendant tespontiont! U Po, 
a Burman Buddhist, by his wife Ma Pu Lay had 
four children, Ma E Mai, Ma E Tin, Maung San Nyun 
and Ma E Mi, Ma E Mai, the eldest child is still 
alive and has given evidence in the case. Ma E Tin, 
the second child, was the wife of the plaintiff-appellant 
Maung Aung Tun. She died childless in the year 
1921. Maung San Nyun is the 1st defendant- 
respondent. Ma E Mi, the youngest child is dead, 
and her heirs are her husband, the 2nd respondent, 


* Civil Second Appeal No. 544 of 1926, 
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Maung Ohn. Pe, and her children the 3rd and 4th 
respondents.. After the death of Ma Pu Lay, UW Po 
married again-and, about the time of the remarriage 
he executed a registered deed whereby he made 
over the land. in suit outright to his four children 
by Ma Pu Lay towards their mother Ma Pu Lay’s 
share: of inheritance in full. satisfaction. Originally 
only Maung San Nyun.and Maung Ohn Pe were 
joint as defendants the plaintiff’s case being that 
since the death of his wife these two defendants 
have refused to allow.him any: share of the profits 
of the land and he sued for partition and mesne 
profits. Subsequently he added U Po as 3rd 
defendant on the ground that he had been told 
that U Po was in possession of the land. 

The execution of the registered deed is not 
denied. The defence is that the claim is barred 
by limitation and that U Po never intended to 
make an outright gift of the land but merely intended 
to provide for the disposal of the land on his death. 

The trial Court held on the merits that plaintiff 
had failed - to substantiate his case and dismissed 
his suit. 

The lower Appellate Court did not consider the 
merits of the case but dismissed the suit solely on the 
ground that it was barred by limitation. 

The plaintiff has now y come to this Court in second 
appeal. 

Iam unable to agree with the finding of the 
District Court on the point of limitation. The learned 
Judge remarks that the article of the Limitation Act 
applicable is admittedly Article 144 and then goes on 
to say that as it is twelve years since the deed was 
executed the suit is barred. Heappears, however, to 
have overlooked. the fact that limitation under Article 
144 does not begin to run until possession becomes 
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adverse to the plaintiff. Even if it were admitted 
that U Po had been in uninterrupted possession’ of the 
Jarid since the date of execution of the deed that 
would not necessarily ‘conclude the casé. There 
would be no mnecessaty presuription from this 
possession that his possession was-adverse to the claim 
of his children, and in a suit under Article 144, the 
burden of proving that possession’ is adverse rests on 
thé defendant. 

It has been suggested before me that the article 
applicable is Article 127, It seems to me at léast 
doubtful whether the property in the present suit can 
be called a joint family property within the meaning of 
that article. But, even if the article were applicable, 
limitation under it does not begin to run until the 
exclusion from the property becomes known to the 
plaintiff. There is no evidence that plaintiff was in 
any way excluded from his rights to the property, 
at any rate, prior to the death of his wife in 1921. 
As regards possession since the execution of the 
deed, the evidénce is conflicting. 

His Lordship after discussing the éviderice’ held 
that the land was managed for the benefit of the 
co-owners and that U Po was not if’ uninterrupted 
possession of the land from the date of the deéd 
until the filing of the suit. Ma E Mai the first 
daughter had conveyed all her share in the land to her 
brother and sisters]. His Lordship proceeded :— 

The présent appeal is filed under the provisions of 
section 100 of the Code of Civil Procedure, and this. 
Court cannot, therefore, interfere on a pure question 
of fact. But it doés not appear from the judgment 
that the Additional District Judge really considered 
the evidence on this point at all, All that he remarks 
is ‘‘ Ftom the evidence it would appear that U Po has 
been it uninterrupted possession of the land from the 
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date of execution of the deed, and his children had 

derived no bénefit from the land.’” It is impossible to 

hold, on a bare statement of this sort made simply in 

connection with a point of limitation, that the evidence 

on this point of possession was really considered by 

the learned Judge. I am‘of opinion that the suit was 
" not barred by limitation. 

‘It is, however, urged on behalf of the respondent 
that even so the suit must fail. The deed on which 
the plaintiff relies is merely a deed of gift, and it 
is contended that the gift was never accepted by the 
donees. I think, however, that there is sufficient 

- on thé record to justify the view that it was accepted. 
Five years after its execution Ma E Mai executed 
a registered deed whereby she purported to convey all 
her rights in the land to her brother and sisters» 
thereby clearly recognising that she hada right to the 
property, arid I see no reason to discard all the evidence 
as to Ma E Tin’s having at least had some share in the 
profits of the land. I do not think the case can fail on 
this ground. There may, however, be a somewhat 
more difficult question as to whether the gift was valid 
at all. U Pourges that it was never his intention 
to make an outright gift and that his intention was 
merely that the property should go to his children on 
his death. If this intention of his is absolutely clear 
from the subsequent conduct of the parties then, on 
the authourity of Ma Thin Myaing v. Maung Gyi (1), it 
might be necessary to hold that evidence of intention 
contradictory to the terms of the document was ad- 
missible that the dispcsition of the property was 
really in the nature of a will and that, therefore it was 
invalid. But I think the circumstances of the present 
caSe can clearly be distinguished from those of 
Ma Thin Myaing’s case. In that case the transaction 
— ii tae.  ° = = 
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was a gift pure and simple. In this case it partakes of 
the nature of a partition by a father with his children 
on his remarriage. U Po himself says that he had no 


other property at the time; but, on this point, the 


evidence seems to be against him. His. witness Kya 


Zan says that there is another land measuring about 25 


acres which belongs to U Po and Ma Pu Lay.. Po 
Mya, a witness for the plaintiff, says that at the time of 
the execution of the deed the land lying north of 
Dabein was in U Po’s land, which land was apparently 
distinct from the land in suit. There: is nothing, 
therefore, on the record to justify the contention that 


- U Po had parted with all his property, and the 


transaction was really in the nature of a partition on 
remarriage. Further the evidence that U Po merely 
intended that this document should operate as a will 
is unconvincing. U Po Shan the trother of Ma Pu 
Lay says that U Po at first did not want to make over 
the land but yielded to persuasion on the understand- 
ing that the children were to take the land only after 


his death. Kya Zan merely says that U Po was not 


willing but yielded as pressure was put upon him and 
on his being told that he would not have to part with 
the land forthwith. Kya Zan definitely says there was 
no understanding when he was to part with the land. 


‘Maung Ba Thein, one of the attesting witnesses, 


merely says that the deed was executed in order that 
the children might get the land. Even Ma E Mai, 
U Po’s daughter, says in her evidence “‘ Nothing was 


said about when the deed was to take effect.’’ It 


seems to me to be impossible, therefore, to hold that 
U Po’s intention was that the gift should have no effect 
until his death. The children may have agreed to his 


working the. land for a time but there is nothing to 


show that they agreed that he should treat the.land as 
hisown. The wording of the document is, on the 
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face of it.very clear, and even if oral evidence is 
admissible to show that it was not in fact an outright 
gift that evidence. would have to be clearly con- 
vincing. It does not seem to me that convincing 
evidence on the point has been produced. The result 
of the giftif valid is that the property vested in Ma 
E Tin before her death and now goes to the plaintiff 
as her heir. Were the gift not valid the property of 
U Po would go to his surviving children on his death 
to the exclusion of the plaintiff. Ever since the gift 
the land has stood in the names of the children and 
land revenue has been paid in their names. The 
eldest daughter Ma E Mai has definitely recognised the 
gift by a deed of conveyance of her share in the 
property. Inall the circumstances I am unable to hold 
that the deed was not what it appears on the face-of it, 
a deed of outright transfer. That being so the 
plaintiff is, in my opinion, entitled to the one-third of 
the property that he claims. He is of course not 
entitled to mesne profits for more than three years 
before filing the suit. Nor am I satisfied that he has 
made out his claim for mesne profits prior to the 
institution of the suit- at all. Mesne profits are 
claimable when the possession of the defendant is 
wrongful. The original plaint speaks of a notice as 
to partition having issued to the then defendants 
(amongst whom U Po was not included) in February 
1925. But prior to that date it is not shewn that the 
plaintiff did not acquiesce in the lands being managed 
by U Po. There is evidence to which I have already 
‘alluded as to documents having been handed over 
to U Po after Ma E Tin’s death, and it would appear 
to have been recognised that so long as the property 
remained undivided the plaintiff was not the proper 
person to look after the property. Ma E Tin as the 
eldest child was in a different position. It must I 
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think be held that the plaintiff did’ not insist on_ 
partition at the time, and allowed the ptoperty .to 
be managed as a whole for the joint benefit of the 
co-owners, There was no wrongful possession arid 
no question of mesne profits prior to February 1925 
arises, The suit was instituted in June 1925 and it 
does not appear that any claitn was made from 
U Po before then. The plaintiff has made no claim 
in this suit for mesne profits subsequent to the 
institution of the suit. 

I set aside the decrees of the lower Courts, and 
pass a decree directing that the land be partitioned 
and the plaintiff-appellant be giver posséssion of a 
one-third portion thereof. The claim as to mesne 
Profits prior to the institution of the suit is disrnissed. 

The defendants Maung San Nyun and U Po wilt 
pay the appellant his costs throughout on his claim for 
partition and possession only. 





APPELLATE CIVIL. 
Before Mr. Justice Brown, 


MAUNG SHWE AN AND ONE 
v. 
MAUNG TOK PYU anpb oneE.* 


Limitation Act (IX of 1908), Sched. I, Arts, 123, 144—Go-heir’s suit for @ 
share inthe corpus of an inheritance governed by Article 123—Suit for 
distribution of estate, where one terson holds property for benefit of all 
the heirs by consent, governed by: Article 142 or 144. 

Heid, that the appropriate article for suits, instituted by co-heirs for a. 
share in the corpus of an inheritance is Article 123, of the Limitation Act. 
But where a person holds the property with the consent, express or implied,. 
of all the heirs on behalf of them all, then a suit for distribution of such an. 
estate is governed by Article 142 or 144 of the Limitation Act. 

The descendants of a person by his former wife had a right to claim 
partition of his estate as his heirs against his second wifé.and her children on 





* Civil Second Appeal No, 373’of 1926. 
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that person’sydeafti, hey did not do so and allowed the estate to remain in 
the hands of the second wife for more than thirteen years. and she, as the 


evidence showed, did not recognise the rights of thé descéridants arid did not’ 


hold the estaté jointly for herself and the descendants. 


Held, that Article 123 of the Limitation Act applied and their claim was 
barred by limitation. 


_. Maung Po Kin v. Maung Shwe Bya, 1 Ran. 405 ; Ma Tok and nine v, Ma 
Yin and seven, 3 Ran.-77 ; Tun Tha v. Ma Thit, 9 L.B.R, 56—referred to, 


Ko. Ko-—for Appellants. 
Loo Ni—for Respondents. 


Brown; J.-The: plaintiff-respondents Maung Tok 
Pyu and’ Ma Me’ Ma, are the grandchildren of one U 
Kadoot, deceased by his first wife Ma Gya U. Their 
parents are dead. Ma Gya U died many years ago 
and U Kadoot then married one Ma Su. By Ma Su he 
had three children arid he died abcut 25 years before 
the present suit was brought. The respondents filed a 
suit for partition of his‘ estate. They joined as defend- 
ants, Ma Su and her children or grandchildren and 
others who are or have been in possession of the estate 
property. The suit was contested by Maung Po Sein a 
son of Ma Su and by other defendants. The trial 
Court gave the plaintiffs a decree and Ma Su, Maung Po 
Sein and the present two appellants appealed to the 
District Court but were unsuccessful. The original 
defendants who are descendants of Ma Su have not 
appealed in this Court, this appeal having been filed by 
Maung Shwe An and Ma Zin, who are in possession 
of a major part of the property, a piece of paddy land. 
Fhe main objection taken to the suit in the lower Courts 
was that the suit was barred by limitation. Both the 
lower Courts-have found in favour of the plaintiffs on 
this point, but, unfortunately, neither Court seems to 
have appreciated fully what the law of.limitation on the 
point is. z Sor 
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It was held in the case of Maung Po Kin v. Maung 
Shwe Bya (1), that the appropriate article for suits 
instituted by co-heirs for a share in the corpus of an 
inheritance was Article 123 of the Limitation'Act. This 
was based on a previous decision by their Lordships 
of the Privy Council in the case of Tun Tha v. Ma Thit 
(2), and the ruling has been followed in the case of 
Ma Tok and nine v. Ma Yin and seven (3). It may 
therefore be taken as settled law that ordinarily such a 
suit as the present is governed by the provisions of 
Article 123 of the Limitation Act. 

As pointed out by Lentaigne, J., in Maung Po Kin’s 
case, however, there is an exception in a case where the 
co-heirs including the plaintiff claiming a share have - 
gone into possession and the-plaintift is subsequently 
ousted and refused his share. Similarly, if the heirs 
agreed amongst themselves that one of the heirs should 
hold the whole estate on behalf of them all, they might 
then sue for a distribution of the estate and claim that 
the provisions of Article 142 or 144 of the Limitation 
Actapplied. But, unless it can be shown that whoever 
holds the property is holding it with the. consent, 
express or implied of all the heirs on behalf of them all 
then the article applicable is Article 123. The Court 
below have found that the defendants did not establish 
the 12 years’ adverse possession of the Jand ; but they 
assumed that the article applicable was Article 144. If 
Article 123 is applicable then it is quite clear that the 
suit has long been barred by limitation., The question 
for decision, therefore, is whether after the death of U 
Kadoot the land has been held by Ma Su or anyone 
else jointly on behalf of all the heirs recognising their 
claims as heirs. The descendants of U Kadoot by his 
former wife undoubtedly hada right to claim partition 


(1) (1923) 1 Ran. 405, (2) (1916) 9 L.B.R. 56. 
; (3) (1925) 3 Ran. 77. 
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as heirs of U Kadoot against Ma.Su and the surviving 


children by her on U: Kadoot’s death. 
* * * * 


On the evidence his Lordship held that Ma Su did 
not hold the property jointly on her own behalf and on 
that of the plaintiffs. U Kadoot’s children by his former 
wife could have sued for partition of the estate on U 
Kadoot’s death. But it was also open to them to allow 
the estate to remain undivided in the hands of Ma Su 
and to sue for their share of the estate as vested in Ma 
Su on her death. But the evidence did not show that 
Ma Su recognised the vested rights of the plaintiffs in 
the land. Article 123 applied and the period of 12 
years allowed expired some 13 years before the suit 
was brought. His Lordship set aside the decree of the 
lower Courts and dismissed the suit with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Mya Bu, 


AUNGBANZAYA Co., Ltp. 
v% ; 
C.R.M.A. CHETTYAR FIRM.* 


Companies Act (VII of 1913), s. 109—Non-registration of mortgage by Compan y, 
effect of —Security void against liquidator or creditor, but not against 
the Company. ; . 

A mortgage created by a Company registered under the Companies Act on 
its landed property if not registered with the Registrar as required by law is 
void only as against the liquidator and any creditor of the Company, but can- 
not be repudiated on that ground by the Company itself while it is a going 
concern. The section makes void the security and not the debt, and that too 

only against the liquidator and the creditor, not the Company-grantor, 


In re Monolithic Building Co., Tacon v, The Company, £1915] 1 Ch.Div; 
643— followed. 


Kirkwood—for Appellants. 
Aiyangar—for Respondents, 





- - «* “#Givil Miscellanedis Application: No. '43 of 1927. 
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HEALD AND Mya. Bu, JJ.—The ‘respondents, a 
Chettyar firm, sued petitioners, who are a Company 
registered under the Indian Companies Act, to recover 


a sum of over Rs. 60,000 as being due on mortgage of 


the Company’s mill and other properties.. Petitioners 
admit the debt and the mortgage, but plead that respond- 
ents are not entitled to a mortgage decree, because 


‘section 109 of the Indian Companies Act says that 
‘every mortgage created by a:Company and being a 


mortgage on immoveable property shall so far as 
any security on the company’s property is thereby 
conferred be void against the liquidator and any 
‘creditor of the company unless the. prescribed 
particulars of the mortgage together with the 
instrument by which the mortgage is evidenced 
or a copy thereof are filed with the Registrar for 
registration, and because this mortgage was not so 
registered. are 

The trial Court rejected this defence on the ground 
that section 109 had no application :to the case, 
because no question of any claim by a liquidator or 
any creditor of the company arose, and gave respond- 
ents a mortgage decree. 

Petitioners appealed to this Court and the Bench 
before which the appeal was heard dismissed it sum- 
marily-on the same ground. 

_ Petitioners now apply for leave to appeal to His 
Majesty in Council on the ground that the appeal 
involves a-substantial question of law. 

Petitioners’ learned advocate admits that he cannot 
refer us to any Indian authority which supports his 
contention that a mortgage which is not registered 
in accordance with the provisions of section ‘109 can 
be repudiated by the Company ‘itself while it is a 
going concern, but he has suggested that the English 
case In re Monolithic Building Co.,, Tacon v. The 
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Company (1), supports his contention. A reference 
to that case shows that there the question of the 
validity of the unregistered mortgage arose between 
the mortgagee and another creditor of the company 
and that there was no question of* repudiation by the 
company itself. The learned Master of the Rolls 
said in his judgment: “Of course the deed is not 
void to all intents and purposes. It is a perfectly 
good deed against the company so long as it is 
a going concern.” Similarly Phillimore, L.J., said 
““We have to construe section 93 of the Statute. 
Jt makes void a security; not the debt, not the 
cause of action, but the security, and not as against 
everybody, not as against the company-grantor, but 
against the liquidator, and against any creditor, and 
it leaves the security to stand as against the company 
while it is a going concern.” The relevant words of 
the English Statute [section 93 of the Companies 
(Consolidation) Act, 1908] are identical with those of 
section 109 of the Indian Companies Act, and it was 
on a consideration of the law as stated by those 
learned Judges that we dismissed the petitioners’ 
appeal summarily. 

We are of opinion that the law on the question 
which petitioners wish toraise is perfectly plain, and 
therefore we find that the proposed appeal to His 
Majesty in Council does not involve any substantial 
question of law, and that therefore the case does -nct 
fulfil the requirements of section 110 of the Code. 

The petition is accordingly dismissed with costs. 
Advocate’s fee to be five gold mohuyrs. 


(1) [1915] 1 Ch. Div. 643. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


‘R.R.O.O. CHETTYAR FIRM 
v. 
MA SEIN YIN.* 


Transfer of Property Act (IV of 1882), s.53——Intention to defeat all creditors,when 
to be inferred—Attaching creditor whether can sue on his own behalf only. 


* Defendant's sister transferned all her landed property to defendant, with 
whom she was living. Thealleged consideration was only about half the value 
of the property. Thealleged object of the sale was to pay off the sale proceeds 
to some creditor who had made no demands, and for whose debt the defendant’s 
sister was said to be only liable jointly with her two sisters. The sale was 
effected during the pendency of a monetary suit by the appellants against 
defendant's sister and her husband who was living separately from his wife. 
She got the suit postponed on the ground of illness, but really to gain time to 
effect the transfer of land, and then allowed the suit to go e«-farte. An 
antedated agreement between the sisters was also effected to make the sale 
appear gneuine. Appellants attached the property in execution of their decree, 
but the respondent caused the attachment to be removed on the streegth af 
the sale deed. Appellants filed a declaratory suit against her under the 
provisions of Order 21, Rule 63 of the Civil Procedure Code, 

Held, that under the circumstances of the case, the debtor’s intention must 
be taken to defeat and delay not onlythe appellants, but all other creditors. 
as well, and that the respondent being not a bond fide purchaser, the sale must 
be set aside. ; ; 

Held, also, that a creditor whose attachment has been raised and who avails 
himself of the right given by Order 21, Rule 63 of the Cade can sue on his own 
behalf alone for having the alienation declared void, wiihout mention of any 
other creditors or theirdebts, eee Be 


K, P..Pokker v. B. P. Kunhamad, 42 Mad, 143—followed. 


Naidu—for Appellants. 
Paw Tun—for Respondent. 


RUTLEDGE, C.]., AND BROWN, J.—The appellants 
brought a suit in the Township Court of Théngwa 
under Order 21, Rule 63, Civil Procedure Code praying 


* Letters Patent Appeal No. 77 of 1926, 
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that a certain transfer to the respondent-defendant 
dated 4th March 1924 may be declared null and 
void and that an attachment by the appellant in 
Civil Execution No. 23 of 1924 may be restored, 
The Township Judge dismissied appellant’s suit finding 
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that the transfer was a genuine one and not fraudu- Ruvttzper, 


lent or benami. 

On appeal, the District Court found that the 
transaction was void under section 53 of the Transfer 
of Property Act, being made with intent to defeatef and 
delay the transferor's creditors. 

On appeal to this Court, the decision of the 
District Court was reversed and that of the Town- 
ship Judge restored, but the learned Judge gave a 
certificate under the Letters Patent, one of the ques- 

“tions for further consideration being whether he was 

right in holding that the plaint was merely one to 
avoid a sham transaction. Clause 5 of the plaint 
runs as follows: “That the alleged sale was a 
fraudulent and benami transaction deliberately made 
up by Ist and 2nd defendants with a view to defraud 
the creditors and to defeat the execution of the said 
_decree by rendering the attachment of the said land 
ineffective.” 

It cannot be alleged that this paragraph is artistic, 
but in dealing with pleadings in this. country and 
especially in the districts, we must bear in mind the 
advice on more than one occasion given by their 
Lordships of the Privy Council that pleadings should 
not be construed too strictly, and construing this 
paragraph in its broad general meaning, we are of 
opinion that two claims are made in it: (a) that the 
transaction was fraudulent and without consideration:; 
and (b) that it was entered into with the view of 
defrauding and defeating the creditors and is thus 
void under section 3 of the Transfer of Property Act, 
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The Township Judge did not direct his attention 
to the second ground and we consider that the District 
Judge was perfectly justified in going into this ques- 
tion. Section 53runs as follows: ‘‘Every transfer 
of immoveable property made with intent to defraud 
prior or subsequent transferees thereof for considera- 
tion, or co-owners, or other persons having an inter- 
est in such property or to defeat or delay the creditors 
of the transferor is voidable at the option of any person 
so defrauded, defeated or delayed. 

‘“Where the effect of any transfer of immoveable 
property is to defraud, defeat, or delay any such 
person, and such transfer is made gratuitously, or for 
a grossly inadequate consideration, the transfer may 
be presumed to have been made with such intent as 
aforesaid. 

“Nothing contained in this section shall impair 
the rights of any transferee in good faith and for 
consideration,” 

One Ma Ko, together with her sister, Ma Sein Yin 
the respondent, and another sister and brother were 
the surviving co-heirs of their parents, the estate 
consisting of certain paddy land at Thongwa in the 
Hanthawaddy district. Ma Ko was the wife of a 
village headman Maung Ba Sein and it is clear that at 
the time of this transaction, Ba Sein was jointly inter- 
ested with his wife in the land in question, which. 
accrued to them partly by inheritance during coverture 
and partly by purchase of the shares of other co-heirs. 
At or before the dates material to this case they 
had separated but were not divorced and Ma Ko 
was living with her unmarried sister, the respondent 
Ma Sein Yin. 

The appellants sued Ba Sein and Ma Ko in the 
Township Court for a debt of Rs, 580 with interest. 
‘Ma Ko obtained an adjournment on the plea of 
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illness, but did not defend the suit which was decreed 
ex parte and in execution the land in question was 
attached. Ma Sein Yin applied for removal of the 
attachment and produced a registered sale deed dated 
the 4th March 1924 purporting to be a conveyance 
by Ma Ko to her of the attached property for Rs. 2,000. 
On the strength of this, the attachment was raised, 
hence the present suit. 

We may here mention that the husband Ba Sein 
filed a suit in the Subdivisional Court of Kyauktan, 
Civil Regular No. 31 of 1924, attacking this transfer 
as collusive and claiming in any case that his interest 
in the suit land had not been affected thereby. This 
suit was finally determined in his favour and a certain 
portion of the land was partitioned and handed over 
to him, 

It is not alleged that after the conveyance of 
this property, Ma Ko had any other assets with 
which to pay her debts and it is not alleged that 
she was in any way indebted to her sister, Ma Sein 
Yin. So far as this transaction is concerned, Ma 
Sein Yin was 2 mere volunteer. The sister’s case is 
that Ma Ko sold this land to pay her debts to one 
Yan Nga. The sisters are evidently very interested 
witnesses and a perusal of their evidence does not 
favourably impress us. 

Yan Nga is the only outside witness that they 
have called and he does not corroborate them. He 
states that he lent Rs. 1,500 to the three sisters, Ma 
Ko, Sein Yin and Ma Su. They did not tell him 
for whom the money was borrowed. Sein Yin, 
Ma Ko and Ma Su came and repaid the money.” 
The learned Judge in second appeal concludes that 
the sisters Sein Yin and Ma Su were merely sureties 
for Ma Ko. We do not consider that Yan Nga’s 
evidence gives any basis for this presumption. 
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We may also note that this witness, who is a 
large land-owner, values the land sold at Rs. 200 at. 
Rs. 250 an acre.. This for 18 acres would indicate 
the value as from Rs. 3,600 to Rs. 4,500. He is not 
likely, being a witness for the respondent, to over- 
value the land and if we take the mean figure, it 
will indicate that the land was sold at half its value. 
No satisfactory explanation has been given why Ma 
Ko should discharge a debt which her sisters, who 
are apparently much better off, were equally responsi- 
ble for. We are in agreement with the Dhistrict 
Judge when he says: “Consequently, even if it be ~ 
held that the consideration money obtained by Ma 
Ko from Ma Sein Yin was used for this purpose, the 
facts are that Ma Ko paid off ithe whole of the debt 
for which she was only jointly responsible with two 
others and adebt of which there is not a tittle of 
evidence that any demand for payment had ever been 
made.” 

We are also in agreement when a little further 
on the same learned Judge remarks : “The facts 
therefore are that Ma Ko obtained an adjournment in 
the original suit which she never intended to contest 
and so postponed the date on which an ex parte 
decree was passed and then utilised the period of this 
adjournment to make a conveyance of her property 
to her own sister with whom she was living at the 
time. The inference that thistransaction was entered 
into for the purpose of putting this property out of 
the reach of the appellants-is very strong.’’ Ma Ko’s 
object may not have been solely to defeat and delay 
the appellant’s claim. She was at the time on bad: 
terms with her husband and living apart from him 
and the second motive may have been and probably 
was to deprive him of his rightful share in the joint 
property. This, in our opinion, does not affect the 
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question. ‘When we find a person without pressure 
conveying all her property away to a sister with whom 
she was living under circumstances like the present, 
the intention must be taken to defeat and delay not 
only the creditor who has taken proceedings against 
her, but all other creditors as well. The learned 
District Judge comments with regard to Ma Sein Yin’s 
knowledge as follows: “Ma Sein Yin and Ma Ko 
were living together. She must have known of the 
suit against Ma Ko and she must have known of the 
application for an adjournment, for her own brother 
(it ought to have been ‘cousin’) San Nyun made 
the application. She must also have known that 
Ma Ko did not intend to defend the suit, yet between 
the date of adjournment and the date fixed for hearing 
she purchased Ma Ko’s. property. The agreement 
Exh. A written on old stamp paper shows the mala 
fides of Ma Ko and Ma Sein Yin. It alleges to 
be dated in January, yet Maung Po Yu, from whom 
the stamp paper was purchased, says it was not 
purchased from him until April. Peria Pillay has 
also given evidence that an attempt was made to 
purchase an old stamp sheet from him. It therefore 
- appears that this agreement was not executed until 
after the deed of sale had been executed and that 
the agreement was purposely ante-dated in order to 
make the sale appear genuine.” 

On the evidence, we consider that these obser- 
vations of the Districe Judge are justified. For these 
reasons we consider that.the transfer of the 4th of 
March by Ma Ko to the respondent was made with 
intent to defeat and delay Ma Ko’s creditors. 

A point is mentioned in the reasons for the certi- 
ficate of the learned Judge that in this case the 
intention proved was merely to defeat the appellants 
and that according to certain decisions of this Court 
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and its predecessor, this is not sufficient. As we have 
already remarked, however, the only inference that 
we can draw from the transfer by a debtor of all her 
property in such circumstances is that she did it not 
merely to defeat the creditor who has taken proceed- 
ings, but to defeat all creditors in general. 

A further point was urged that a creditor must sue 
not merely on his own behalf but on behalf of all 
other creditors. There is no doubt a considerable 
body of legal authority to that effect. This may well 
be in the case of a creditor who has not obtained a 
decree or effected execution by attachment, but, in 
our opinion, it cannot apply to a case of a creditor 
whose attachment has been raised and who avails 
himself of the right given by Order 21, Rule 63! see 
K. P. Pokker v. B. P. Kunhamad (1)]. The English 
rule on which the contention that a creditor must sue 
in a representative capacity rests is set out in Halsbury’s 
Laws of England, Volume XV, at page 89: “In an 
action to set aside an alienation under the Statute 13 
Eliz. C. 5, a creditor could sue on behalf of himself 
and all other creditors of the grantor, except where 
he has recovered judgment for his debt, in which 
case he could obtain an order declaring the alienation 


as void against him and containing consequential 


directions for the satisfaction of his debt alone with- 
out mention of any other creditors on their debts.” 
For these reasons, we set aside the judgment 
appealed from and restore the judgment of the District 
Court. Appellants are entitled to costs throughout. 


(1) (1918) 42 Mad, 143, 
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APPELLATE CIVIL. 


Before Sir Guy Betledes Kt., K.C., Chief Justice, and Mr. Justice Brown, a6 
CO-OPERATIVE TOWN BANKOF PADIGON_,-s, 


Vv. 
S.V.K.V. RAMAN CHETTYAR anp ong.* 


Civil Procedure Code (Act V of 1908), O. 21. rr. 16, 53—Righis of a transferee 
of a decree—Code regulates procedure, does not affect substantive right — 
Decree realised by a judgment-creditor of decrze-holder by execution before 
transferee takes action, effect of—Transferee's right against judgment” 
creditor. 


The Civil Procedure Code regulates procedure, lays down the method by 
which substantive rights can be enforced, but does not ordinarily affect or 
confer such rights. A decree can be transferred by assignment in writing and 
the completion of such transfer, just as a transfer of any other kind of property, 
does not depend upon any recognition by the Court. Order 21, Rule 53 of the 
Code allows a judgment-creditor of a decree-holder to attach and realise the 
latter’s decree, bat it does not follow that he would be necessarily entitled 
personally to the beneficial interest of his execution if in fact at the time of his 
€xecution the attached decree had ceased to be the property of his judgment- 
debtor who had, prior to the attachment, validly transferred and assigned the 
decree to another person. The transferee could either apply in time for 
removal of attachment on the decree, or else, if the decree is realised, flea suit 
against the judgment-creditor to recover the money, 


Sadagopa Chariar v.Raghunatha Chariar and others, 33 Mad. 62—followed, 

Puthiamdi Mammed v. Avalil Moidin, 20 Mad, 157—dissented from. 

Co-operative Town Bask of Padigon v.S.V.K.V. Raman Ciettyar and one, 
4 Ran. 426—set aside. 


Thein Maung—for Appellant. 
Chari—for Respondents. 


RUTLEDGE, C.J.. AND Brown, J.—The second res- 
pondent Maung Myo obtained a money decree against 
one Maung Po Hlaing. This decree was attached by 
the Ist respondent S.V.K.V. Raman Chettyar in exe- 
cution ofadecreeagainst Maung Myo. After obtaining 
the attachment the Chettyar applied to the Court under 


* Letters Patent Appeal No, 156 of 1926 arising out of Civil Second Appeal 
No. 589 of 1925—(1926) 4 Ran. 426, 
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the provisions of Rule 53 of Order 21 of the Code of 
Civil Procedure and was allowed to execute the decree 
against Po Hlaing. A sum of Rs. 2,700 had been 
deposited in Court towards the satisfaction of the decree 
against Maung Po Hlaing and the respondént Chettyar 
withdrew this sum in execution of that decree. The 
plaintiff-appellants, the Co-operative Town Bank of 
Padigon, claimed that prior to the attachment of the 
decree by the Chettyar Maung Myo had transferred the 
decree to them... They say that the Chettyar executed 
his decree and the decree against Maung Po Hlaing 
without their knowledge, the transfer having been made 
to them before the attachment. The Chettyar had no 
right in that decree, and they therefore claim to recover 
Rs. 2,700. The Chettyar did not admit the assignment 
to the Bank, and pleaded that-in any case the plaintiffs 
were estopped from making this claim for this money 
now. These questions have not yet however been 
adjudicated upon. The suit was dismissed on the 
ground that, the respondent Chettyar having executed 
the decree in accordance with the provisions of the 
Code of Civil Procedure, the mere fact that the Bank 
had a previous assignment of the decree would not 
give them any right to follow the money in the hands 
of the Chettyar. The suit was dismissed by the trial 
Court and by the District Judge in appeal, and these 
decisions were affrmed on second appeal by.a single 
Judge of this Court.* . 

The point raised is a difficult. point of. law, on 
which we have been unable’ to find any clear judicial 
pronouncement, and has, in our opinion, been quite 
rightly certified as a fit case for appeal under clause 
13 of the Letters Patent. A number of cases have 
been cited in favour of the respondents to the effect 


that the only person entitled to execute a decree is 


* See (1926) 4 Ran: 426, - 
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the person who has followed the procedure laid down 
in Order 21 of the Code of Civil Procedure. We do 
not -however think that these decisions necessarily 
conclude the matter. The Code of Civil Procedure, as 
the term implies, regulates procedure, and does 
not ordinarily affect substantive rights, and although 
the executing Court was bound to allow the Chettyar 
to execute his decree, it does not necessarily follow that 
the Chettyar was entitled to retain the benefit of that 
decree for his own purpose. The holder of a money 
decree acquires no right, title or interest in the 
property of his judgment-debtor merely by virtue of 
that decree, and he has no right to execute this 
decree against any property that is not the property 
of his judgment-debtor at the time of attachment. 
If then at the time of the attachment of the decree 
in this case the Chettyar’s judgment-debtor had no 
longer any rights in the decree attached, the Chettyar 
could obtain no rightsin that decree and could 
not utilize that decree for the purpose of satisfying 
his debt. Rule 16 of Order 21 provides for the 
application by the assignee of a decree to the Court 
to be allowed to execute the decree. The rule does 
not however say, and we know of no other provision 
of law to that effect, that the assignment has no legal 
force until the assignee is brought on the record under 
the provisions of Rule 16. It was held in the case 
of Puthiamdi Mammed v. Avalil Moidin (1), that all 
that the transferee of a decree gets in law for the 
money paid by him to the decree-holder for the 
transfer of his decree is an agreement to transfer it, 
not a complete transfer until recognised by the Court. 
If. this decision is sound law, then we think this 
appeal is bound to’ fail: But this decision has been 
dissented from by another Bench of the same Court 
(1) (1896) 20 Mad. 157. 
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in the case of Sadagopa Chariar v. Raghunatha 
Chariar and others (1).. The learned Judges who 
decided that case remarked in their judgment : ‘ There 
is nothing in section 232, Civil Procedure Code, to 
suggest anything of the kind. On the other hand 
it can be gathered from the section itself that the com- 
pletion of the transfer does not depend upon any 
recognition by the Court, for it begins by saying ‘If 
a decree be transferred by assignment in writing,’ 
thus assuming that there has been a complete transfer.’” 
With these remarks we agree. We see no reason 
why the transfer by.a decree-holder of his rights in the 
decree should not operate on the date of transfer any 
more than in the case of the transfer of any other 
kind of property. The Code of Civil Procedure lays 
down the method by which the rights can be enforced,. 
but does not itself confer the rights, and it seems to 
us that the transferee of a decree purporting to contract 
would put in an application under Rule 58 of Order 
21 of the Code of Civil Procedure to remove an attach- 
ment of the deree made subsequently to this transfer 
whether he has himself taken steps to be entered on 
record in place of the original decree-holder or not. 

It is suggested on behalf of the respondents that the 
rights of a transferee of a decree are set forth in Rule 
16 of Order 21 and the rights of an attaching decree- 
holder in Rule 53, and that whichever party enforces 
his rights to his decree is entitled to the benefit of 
those rights. It has been pointed out that clause 3 
of Rule 53 lays down that the holder of decree sought. 
to be executed by the attachment of another decree 
of the nature specified in sub-rule (1) shall be deemed 
to be the representative of the holder of that decree, 
and that no such words occur in Rule 16 dealing with 
the transferee by assignment. It is clear that so faras. 

(1) (1999) 33 Mad, 62, 
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the executing Court is concerned the provisions of 
Rules 16 and 53 must be followed. But we are unable 
to agree that it further follows that, when the attaching 
decree-holder has executed the decree, he is neces- 
sarily entitled personally to the beneficial interest of 
his execution if in fact at the time of the execution 
he had no legal right to execute it on his own account, 
In such circemstances it seems to us that he must 
be regarded as the trustee of the person beneficially 
entitled to the profit of the decree. In this view of 
the law the order dismissing the suit in the present 
case cannot be confirmed. The Chettyar raised in his 
written statement, amongst others, the defence that the 
appellants were estopped from claiming the money 
now. That may or may not be so, but that will depend 
on the facts of the present case which have not yet 
been tried. 

We accordingly set aside the decrees of the lower 
Court dismissing the suit, and direct that the suit of 
the plaintiff-appellants be readmitted and heard on its 
merits. The costs of this appeal and of the appeals 
before the District Judge and the single Judge of this 
Court will be borne by the respondents, The appellants 
will be entitled to a refund of the court-fees paid 
by them in the three appeals. 
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APPELLATE CIVIL. 
Before Mr, Justice Heald, and Mr, Justice Mya Bu. 


NADESAN CHETTIAR 
v. 
SHANKARAN CHETTIAR.* 


Limitation Act (1X of 1908), s. 14—Same cause of action—Good faith—Suit 
on loan cannot be converted into one on a promissory-note, 

On the last day of limitation a suit was filed against the respondent on an 
alleged loan at ‘Thénzé. The transaction, to the knowledge of the agent who 
verified the plaint, took place at Rangoon and was in fact a conditional 
guarantee by the respondent for the debt of another person. Respondent had 
signed a promissory-note in favour of the plainttff’s firm, but which was not 
sued upon, The plaint was returned to be filed in Rangoon. Plaintiff now 
purported to sue on the promissory-note and claimed exemption from the law 
of limitation. 

Held, that the present claim of the plaintiff was totally a distinct cause of 
action from the former and could not be allowed, and asit was already barred 
he could not claim exemption under the provisions of section 14 of the Limita- 
tion Act, as it was not the same cause of action, and as the suit et Thonzé was 
based on statements of facts and of jurisdiction which were false to the 
knowledge of the person filing it, 


Ma Shwe Myav. Mo Hnaung, 4 U.B.R. 30 P.C.—followed. 


Halkar—for Appellant. 


Mani—for Respondent. 


HEALD AND Mya Bu, JjJ.—The Chettiar firm of 
M.T.T.K.M. which was a partnership of three partners, 
namely, Somasundram, Arunachellam and the present 
appellant, Nadesan, carried on a money-lending 
business at Thonzé by an agent Ranganathan. It 
had made advances to one M. A. Mamsa of Rangoon 
and when accounts were settled between them it was 
found that Mamsa owed them Rs. 895. Respondent 
Shankaran Chettiar, who was clerk toa Chettiar firm 





* Special Civil First Appeal No. 45 of 1926, 
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in Rangoon, guaranteed payment of this amount to 
the M.T.T.K.M. firm and gave their agent Ranga- 
nathan a document the effect of which was as follows :— 
“T promise to pay M.K.M. Ranganathan Chettiar the 
sum of Rs. 895 received by me in cash with interest 
at 1 per cent. per mensem from this date, namely 
the 14th of February 1921.” 

On the 14th of February 1924 Somasundram and 
Arunachellam, two of the three partners in the 
M.T.T.K.M. firm sued respondent to recover Rs. 895 
with interest in respect of this transaction, their plaint 
being verified by Ranganathan. They instituted the 
suit at Tharrawaddy and they alleged that respondent 
had borrowed the sum of Rs. 895 from their firm 
at Thénzé., which is within the jurisdiction of the 
Tharrawaddy Court. In their plaint they did not 
refer to the document mentioned above but they 
mentioned it in an annexure to their plainit as one 
of the documents on which they relied. They 
filed the suit as two of the three partners in the 
M.T.T.K.M. firm and they impleaded the present 
appellant Nadesan, the third partner, as a formal 
defendant on the ground that the firm had ceased 
to do business and that he was unwilling to join as 
a plaintiff. The suit, as has been said, was filed on 
the 14th of February 1924, that is on the last day 
of limitation, and appellant, though he was aa formal 
party, was not a plaintiff in the suit. On the 21st 
of March 1924 appellant appeared as a defendant 
and said that he was willing to be joined as a 
plaintiff. Somasundram and Arunachellam applied 
for leave to amend their plaint, and on the Ist of April 
1924 on amended plaint, was filed in which all the 
three partners were made plaintiffs and the present 
respondent was made the sole defendant, the statement 
of claim being the same as in the earlier plaint. This 
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1927 amended plaint was signed and verified. by Ranga- 

Navesan nathan as agent for Somasundram and Arunachellam 

CHETTIAR 

v. and by Vengadasalam as agent for appellant. 

Se Respondent then filed a written statement in which 

weipeans 82 pleaded that the transaction which was the basis 

MyaBu, JJ. of the suit took place in Rangoon and not within 
the jurisdiction of the Tharrawaddy Court, that it 
was not true that he had borrowed Rs. 895 from 
the M.T.T.K.M. firm, but that the truth was that 
he had guaranteed that M. A. Mamsa would pay 
that sum to the firm and for that purpose had given 
to the firm the document mentioned in the list 
appended to the plaint. He said that it was agreed 
as a condition precedent to the attaching of any 
obligation under that document that the firm should 
first apply to Mamsa for payment, and he pleaded 
that because they had not applied to Mamsa he was 
not liable to pay the amount. 

The Tharrawaddy Court framed a preliminary 
issue as to whether or not it had jurisdiction, that 
is as to whether the cause of action arose at Thonzé 
or at Rangoon. 

Appellant then filed an application for the examin- 
ation of the partner Somasundram and the agent 
Ranganathan on commission at Devakota, they having 
left Burma and gone to that place. The commission 
was issued and Ranganathan, who it will be 
remembered had himself verified both the plaints 
said that while he was agent of the M.T.T.K.M. - 
firm the present respondent undertook to pay to the 
firm Rs. 895 due by another (clearly Mamsa), and gave 
him the document, which was written in Rangoon, 
He said however that the money was payable at 
Thénzé. On Ranganathan’s admission that the docu- 
ment was given in Rangoon, coupled with the evidence 
of respondent and his witnesses; the Tharrawaddy 
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Court found that the cause of action arose in Rangoon 
and that it had no jurisdiction to try the suit. 

The plaint and the amended plaint were accord- 
ingly returned to the plaintiffs, that is to the three 
partners, for representation inthe proper Court. They 
were presented in the Small Cause Court of Rangoon 
without delay, but before the case came on for trial 
there appellant filed an amended plaint in which he 
claimed to sue alone, as one of the partners of the 
M.T.T.K.M. firm. on the basis of the document as a 
promissory-note. He claimed exemption from the law 
of limitation on the ground that he had been in 
good faith prosecuting against the respondent another 
suit on the promissory-ynote in the Tharrawaddy 
Court. 

An issue was raised as to whether or not appel- 
lant was entitled to the benefit of section 14 of the 
Limitation Act, and the learned Judge held that 
because the cause of action in the Tharrawaddy Court 
and that in the Rangoon Court were not the same, 
the one being an alleged loan and the other a claim 
on a promissory-note, and because the suit was not 
prosecuted in the Tharrawaddy Court with due 
diligence and in good faith since Ranganathan who 
filed it knew that there was no question of a loan 
and. knew also that the transaction took place in 
Rangoon, appellant was not entitled to the benefit 
of section 14 of the Act. He accordingly dismissed 
appellant’s suit. 

Appellant appeals on the grounds that the cause 
of action was the same throughout and that the 
date which ought to have been considered for 
purposes of limitation was the date on which the 
suit was filed in the Tharrawaddy Court. 

In view of the fact that there was no delay 
between the return of the plaints and their being 
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filed in the Small Cause Court, we are of opinion 
that if it could be held that appellant was prosecuting 
the suit or proceedings in the Tharrawaddy Court 
with due diligence and in good faith from the 14th 
of February 1924, that is from the date on which the 
period of limitation for the suit came to an end, 
and if the cause of action was the same in the 
Tharrawaddy Court as it was in the Rangoon Court, 
then appellant would be entitled to the benefit of 


section 14. ae een 
As a matter of fact appellant did not actually 


- become a plaintiff in the Tharrawaddy Court until 


the Ist of April 1924, that is until some consider- 
able time after the expiry of the period of limitation 
forthe suit, and therefore it would be difficult to 
regard him as having been prosecuting the suit from 
the 14th of February 1924, but supposing that 
it is possible to regard the suit which was instituted 
on the 14th of February 1924 as a suit by the 
partnership, and to regard appellant as having been 
added as a plaintiff on the 1st of April 1924 merely 
as an additional representative of the partnership, even 
then it would in our opinion be impossible to regard a 
suit which was instituted by two other partners on 
the last day of limitation and in which appellant was 
not at that time a plaintiff as having been prosecuted 
by appellant with due diligence and in good. faith so 
as to give appellant the benefit of-section 14 after 
the two other co-partners had withdrawn from the 
suit, as apparently they did, in a case where the 
suit was based on a statement of facts which was 
false to the knowledge of the person who filed it, 
and was filed in the Tharrawaddy Court when the 
person who filed it knew that the cause of action 
arose in Rangoon, and when further the’ present 
cause of action, which is based on the document as a 
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promissory-note, was not the cause of action in the 
suit as originally instituted. 

We are of opinion that the Small Cause Court was 
right in holding that appellant’s present claim to sue 
on the document as a promissory-note was barred by 
limitation at the time when it was made, and we may 
add that in our view the amendment which appellant 
proposed to make by his latest plaint was an amend- 
ment which he was not entitled to make since, as 
their Lordships of the Privy Council said in the case 
of Ma Shwe Mya v. Mo. Hnaung (1), “no power has 
yet been given to enable one distinct cause of action 
to be substituted for another, nor to change by means 
of amendment the subject-matter of the suit.’ The 
claim which was embodied in.the original plaint and 
in the first amended plaint has now been abandoned 
and could not have succeeded and since the claim 
which appellant now wishes to make is long time- 
barred and is a claim which in any case he ought not 
to be allowed to make in the suit, we have no 
hesitation in finding that his suit was rightly dismissed 
and we dismiss the appeal with costs. 


(1) (1920) 4 U.B.R. 30, 
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APPELLATE CIVIL. 
Before Mr. Justice Brown. 


MA SAW 
v 
MAUNG KYAW GAUNG.* 


Citil Procedure Code (Act V of 1908), s. 47, O. 21, rr. 90, 92—No suit lies 
against order. made under O, 21, R.92-0f the Code—No suit (if any) lies 
against auction-purchaser without adding decree-holder to sel aside sale 
on ground of fraud. 

Appellant who was.one of the judgment-debtors unsuccessfully applied to 
have the sale of.a piece of paddy land set aside on the ground of fraud: She 
then filed a suit.against the auction-purchaser-alone,to have the sale set aside, 

Held, that even if the provisions of section 47 of the Code did not apply 
as between an auction-purchaser and a judgment-debtor (which was doubtful) 
the suit. could not be set aside against the auction-purchaser alone without 
being also set aside against the decree-holder. 

Held, also, that the judgment-debtor having failed in her application under 
the provisions of Order 21, Rule 90 of the-Code, no suitcould be maintained by 
her-under-the provisions of Rule 92, clanse 3. 


P. K. Sanyal v. K. D. Sanyal, 19 Cal. (P.C.) 683—referred to, 


Robertson—for Appellant. 
Khoo—for: Respondent. 


Brown, J,—The appellant, Ma Saw, was one of 
the judgment-debtors in a decree passed in Civil 
Regular No. 26 of 1923 of the Subdivisional Court 
of Tavoy. In execution of that decree a piece of 
paddy land was attached and sold. Ma Saw applied 
to the executing Court to have this sale set aside on 
the ground of fraud and material irregularity in con- 
ducting the sale ; but her application was dismissed. 

Some ten months later she filed the suit out of 
which this appeal has arisen. In that suit she has 
not made the original decree-holder a party but has 


* Civil Second Appeal No, 541 of 1926. 
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mamed one defendant cnly, Maung Kyaw Gaung, the 
auction-purchaser. She asked to have the sale set 
aside on the grounds of various irregularities and 
fraud in connection with the sale. The trial Court 
dismissed the suit on the ground that the matter in 
issue. fell within the scope of section 47 of the 
Civil Procedure Code and that no separate suit 
therefore lay. On appeaiithe District Judge confirmed 
the decree of the trial Court holding that. the suit 
was not maintainable under the provisions of section 
47 read with those of Rule 92 of Ordier 21 of the 
Code of Civil Procedure. Ma Saw has now come in 
second: appeal to this Court. 

I have been referred. to a number of conflicting 
decisions on the point whether a claim between an 
auction-purchaser and a judgment-debtor can be 
adjudicated on by the executing Court under 
the provisions of: section 47 of the Code of Civil 
Procedure. But I do not think that it is necessary 
to decide this doubtful point as in any case I do 
not think that the present suit, as framed, lies. As 
I have said, the decree-holder has not been: joined 
as a party to. the suit; but it seems to me that 
without the decree-holder being joined as a party, 
the points at issue cannot be decided. as the decree- 
holder is: quite clearly very much interested in the 
sale of the property; and the sale cannot be set 
aside as regards the auction-purchaser without also 
being set. aside as regards the decree-holder. For 
the suit to succeed, it seems. to me therefore neces- 
sary that: the decree-holder also’ should have been 
added as a party and in the case of Prosunno Kumar 
Sanyal v. Kali Das Sanyal (1), their Lordships of 
the Privy’ Council held that a case for setting aside 
the sale by a judgment-debtor against the decree- 


(1) (1892) 19 Cal, 683. 
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holder and the auction-purchaser did fall within the 


scope of section 244 of the old Code of Civil 


Procedure corresponding with the present section 47. 
On this ground alone it could be held in the present 
case that the present suit did not lie. But on 
another ground also I think it clearly does not lie. © 

Ma Saw was a judgment-debtor in the earlier 
case and she made an application under the pro- 
visions of Rule 90 of Order 21 to have the sale set 
aside. Orders were passed against her under the 
provisions of Rule 92 of that Order and the sale 
was confirmed. Clause (3) of Rule 92 clearly provides 
that no suit to set aside an order made under this 
rule shall be brought by any person against whom 
such order.is made. : , 

It has been suggested that Ma Saw has come t 
Court in this case in a different capacity from that 
in which she came in the execution proceedings. 
She claimed in her plaint that she..was.one of the 
co-owners of the land and as. such. intended. purchas- 
ing the. land. If what she means is that she merely 
wanted to exercise the rights of any member of the 
public to purchase at the auction sale, then iit seems 


to me that her suit must fail as she would have no 


cause of action, no material interest of hers having 
been affected; if, on the other hand, her. claim is 
that as a co-owner she had a special right to purchase 
the whole land then clearly she comes within the 
scope of Rule 90 of Order 21 under which any 
person whose interests. are affected by the sale may 
apply. In these circumstances it seems to. me to be 
idle to deny.:that she did not in her: personal capa- 


city make an application under Rule 90. and: that: the 


claim she now-makes is not also one. which she 
could have made under Rule 90. The facts, which 
she alleges in her plaint, are that she went to the 
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place of sale on the date and time appointed, that 
BO one appeared, that finally she left the place and 
that the sale took place after her departure without 
any information whatever. This was in substance 
what she alleged in: ‘her application for setting aside 
the sale before the executing Court. She makes a 
vague allegation in paragraph 8 of her present plaint 
that “ plaintiff further avers that there was fraud and 
collusion between the Bailiff. and the purchaser as 
the whole matter was arranged between them so 
that the purchaser would get. the properties. cheap.” 
This ground is so vague as- really | to constitute no 
cause of action whatsoever. ss 

It has been contended - that if. the provisions of 
Rule 92 be rigorously enforced; grave injustice may 
be done in a case of fraud: which is:only discovered 
at a subsequent date. The ‘mére fact’ that the 
application of a rule of law may work injustice is 
not by itself a sufficient reason for not following 
that rule of law if it is clear and unmistakable. But 
in the present case there is no allegation that any 
fraud has been committed which was not capable 
of discovery in time to make the necessary applica- 
tion under Rule 90.. The fraud now. alleged if any 
is fraud in conducting the sale and there is no real 
allegation of fraud in the present suit beyond the 
allegation made in the previous execution pro- 
ceedings. The suit is merely an attempt to- have a 
further adjudication on the point decided in those 
proceedings. 

I am of opinion that the present suit was waked 
by the provisions of Rule 92 of Order 21. 

I dismiss this appeal with costs. 
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APPELLATE CIVIL. 
Before Mr. Justice Maung Ba, 
MA HTA YI 
v. 

MA PWA HNIT.* 


Civil Procedure Code (Act V of 1908), 0. 47—Grounds for review—When @ 
error of law can te reviewed, - 


Where a Court wrongly applied in a case the principle of res judicata and 
then entertained a review in respect thereof. 

Held, that the word ‘terror ” in Order 47, Rule 1 of the Civil Procedure 
Code, is not confined to an error of fact but also to an error on a point of 
law apparent on the face of the record, and therefore the lower Court was. 
justified in reviewing its previous order. 


Chhajju Ram v. Neki, 3 Lah, 137 P.C.; Jatra Mohan Nedhu v. Aukil 
Chandra, 24 Cal. 334 ; Sharup Chand v. Pat Dassee, 14 Cil. 627—-referred to. 


Po Aye—for A pplicant. 


Maung Ba, J.—This revision application arises out 
of an application for leave to sue as a pauper. 

Applicant, Ma Pwa Hnit, applied to the Sub- 
divisional Court of Kyaiklat for leave to sue as a pauper 
for the recovery ofa share of inheritance in the estate of 
her deceased husband. The learned Judge dismissed 
her application on the ground that she had no chance of 
succeeding in her claim. The learned Judge came to 
that finding in deciding the preliminary issue whether 
her petition disclosed any cause of action. 

I shall not, however, go into the question whether 
the learned Judge’s findingis correct ornot, The point 
which I am called upon to decide is whether the order 
of the learned Additional District Judge, who reviewed 
his own order passed on appeal, is correct or not. 


* Civil Revision No. 122 of 1927. 
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About a year after the dismissal of that application, 


applicant filed a similar application in the District-Court. 


of Pyapén. An objection was taken that the second 
application was barred by resfudicaia by reason of the 
previous application, which had been dismissed by the 
Subdivisional Court. The learned Additional District 
Judge allowed the objection to stand and held that her 
second application was barred by res judicata. The 
learned Judge wasthen asked to review that order passed 
by him. He decided that the law of res judicata was 
not applicable but that he should have dealt with the 
second application under Rule 15 of Order 33, Civil 
Procedure Code. He further held that a review could 
be granted where an error on a point of law was ap- 
parent on the face of the judgment, 

From that order granting the review, the present 
application for revision has been filed. It is urged 
that a review cannot be granted on the ground that 
a previous interpretation of law was erroneous. 

It is necessary to examine the language of Order 47, 
Rute 1 which defines the limits within which review 
of a decree or order is permitted. Those limits are 
three in number :— 

(1) discovery of new and important matter or 
evidence, which, after the exercise of due 
diligence, was not within his knowledge or 
could not be produced at the time when the 
decree was passed or order made ; 

(2) some mistake or error apparent on the face 
of the record, and . 

(3) for any other sufficient reason. 

With regard to the first two cases, the language is 
plain enough, but with regard to No. (3) it is somewhat 
difficult to determine what reason should be considered 
sufficient. In the case of Chhajju Ram v. Neki\1), a 
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Full Bench of the Privy Council has defined what that 
reason is. Viscount Haldane, who delivered the 
judgment of the Bench, at page 133 observed :— 
“For it is obvious that the Code contemplates pro- 
cedure by way of review by the Court which has already 
given judgment as being different from that by way of 
appeal to a Court of Appeal. The three cases: in which 
alone mere review is permitted are those of new material 
overlooked by excusable misfortune, mistake or error 
apparent on the face of the record, or ‘any other 
sufficient reason’.” At page 135, his Lordship further 
observed :— They think that Rule 1 of Order XLVII 
must be read as in itself definitive of the limits within 
which review is to-day permitted, and the reference 
to practice under former and different statutes is mis- 
leading. Soconstruingitthey interpret the words ‘any 
other sufficient reason’ as meaning a reason sufficient 
on grounds at least analogous to those specified 
immediately previously.”’ 

So it is clear that out of the three grounds justi- 
fying a review, No. 3 is at least analogous with grounds 
1 and 2, In the present case, the Additional District 
Judge in the first place applied wrong law. It there- 
fore follows that there was an error of law apparent 
on the face of the record. It has been urged that 
the word “error” in Rule 1, Order 47 is restricted 
to an error of fact. The rule itself does not mention 
whether the word is to be thus restricted, so I do not 
think that the argument is maintainable because it 
would involve an importation of some words which 
do not appear in the Rule. That a review is allow- 
able where an error on a point of law was apparent 
on the face of. the record has been adopted in the 
case of Sharup Chand v. Pat Dassee (1) and Jatra 


Mohan Nedhu v. Aukil Chandra (2). 


(1) (1887) 14 Cal. 627. (2). (1896) 24 Cal. 334, 
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I therefore hold that the construction put by the —-1927 
learned Additional District Judge on Rule 1, Order 47, Ma Ht Yi 
is correct and this application for revision a bis Ma Pwa 


dismissed. | on 


Maune Ba, 


APPELLATE CIVIL, 


Before Mr. Justice Maung Ba. 
e 1927 
KO SIT KAUNG anpD onze —_ 
f June 28. 


PERIAKARUPPAN.* 


Civil Procedure Code (Act V of 1908), s. 39, O: 21, rr. 5, 6—Transfer of decree for 
. execution—Same Judge presiding over the two Courts in one place, effect of. 


. Held, that where the same Judge presides over two Courts in the same place 
and has only one common clerical establishment, it is not material irregularity 
if the Judge without transferring a decree for-execution from ‘one such Court to 
the other in accordance with the provisions of Order 21, Rule 6 of the Civil 
Procedure Code, attaches property in execution of the decree of the former 
Court situate within the jurisdiction of the latter Court. 


Prem Chand Dey v. Mokhoda Debi, 17 Cal. 099—distinguished. 


Surti—for Applicant. 


Maunc Ba, J.—In this revision case an inter- 
esting point of law has arisen. 

The Subdivisional Judge of Twante in execution 
of a decree passed by him as Subdivisional Judge of 
Twante attached property which is situated within 
the local limits of the Subdivisional Court of 
Kyauktan without a previous transfer of the decree 
under Order XXI, Rule 6. : 

The Subdivisional Judge was asked to remove 
the attachment on the ground inter alia that the 
attachment was bad for want of jurisdiction. The 








* Civil Revision No. 95 of 1927, 
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1927 Subdivisional Judge overruled the objection. The 
aes present application has been made to revise that 
anp ong decision. Section 39 of the Civil Procedure Code 
pena provides how a decree may be executed where a 

kanveraN- person against whom the decree is passed has. 

scent Ba, property within the jurisdiction of another Court. 
The Court may in such a case transfer the decree 
to the other Court. On making such a transfer, 
Rule 6 of Order XXI mentions three documents 
which should be transmitted. 

A Full Bench of the Calcutta High Court in the 
case of Prem Chand Dey v. Mokhoda Debi (1), has. 
held that a Court has no jurisdiction, in execution 
of a decree, to sell property over which it had no 
territorial jurisdiction at the time it passed the order 
‘of sale and that such a sale must be set aside as 
being without jurisdiction. 

It has been urged that the same principle should 
ordinarily apply to the present attachment. No 
difficulty would be experienced in applying that 
principle if the Subdivisional Court at Twante and 
the Subdivisional Court at Kyauktan were presided. 
over by different Judges. But in the present case 
the two Courts were presided over by one Judge 
who sat at Rangoon. No doubt it might appear 
ridiculous for the Judge to transfer the decree to 
himself with all the necessary documents. Actually 
.the Judge sat in one office and had the same 
clerical establishment. The object of transmitting 
those documents is to convey the necessary inform- 
ation to the Judge of the other Court. In the 
present case there was no necessity to transmit such 
information because the same Judge sat at the same 
place as Judge of the two Courts. Possibly the system 
of one Judge presiding over more than one Court is 

(1) (1890) 17 Cal. 699, ii 
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peculiar to Burma and not known in India. The 
Civil Procedure Code has made no provision for 
such exigency. Rule 5 of Order XXI says where 
the Court to which a. decree is to be sent for 
execution is situated within the same district as the 
Court which passed such decree, such Court shall 
_send the same direct to the former Court. As the 
two Courts are situated in the same district and if 
the law, as it stands, is to be literally enforced, the 
Subdivisional Judge might as well pass the record 
from one hand to the other. It must be conceded 
that the omission to make a formal transfer in the 
present case amounts to an irregularity but in my 
Opinion that irregularity is not a material irregularity 
affecting the jurisdiction of the Court. 

I therefore hold that it is not a fit case to 
exercise the powers of revision under section 115 
seeing that there has been no material irregularity 
accompanied by substantial failure of justice- 

The application is dismissed with costs. 





APPELLATE CIVIL, 
Before Mr, Justice Heald and Mr. Justice Mya Bu, 


KO BA CHIT AND THREE 
v. 
KO THAN DAING anp ONE.* 


Specific performance of contract for sale, decree for—Court's power to fix date 
for performance and its discretion to extend time—Order granting 
extension not appealable. 

Held, that if no date has been fixed in a decree for specific performance of 

a contract of sale, such a date may be fixed by the Court which made the decree 

after the decree has been passed, and that, whether the date is fixed in the 

decree or in a subsequent order, the Court which made the decree has 2 

discretion to extend the time. Such an order is not appealable. 





* Civil First Appeal No, 114 of 1927. 
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' Abdul Shaker v, Abdul Rahaman, 46 Mad. 148; Rambhatlu v, Anuniabhatlu, 
90 1.C. 605 3 Thirukona v. Nakonda, 49 Mad. 691—vreferred to, ; 


Tambe—for Appellants. 
Thein Maung—for Respondents. 


HEALD, J.—Respondents sued appellants for 
specific performance of a contract to sell certain lands 
to them for Rs. 14,380, of which Rs. 700 had already 


-been paid as earnest money. The Court granted them 


a decree directing that.on respondents’ paying to the 
appellants the balance of the purchase money, viz. 


Rs, 13,680, the. appellants should convey and transfer 


the lands in suit to the respondents. . | 

The third appellant then applied to the Court to fix 
a time within which payment should be made and the 
Court after hearing both sides said that “ by an 
accidental omission, the period. within which the 
purchase price was to be paid had been omitted from 
the judgment and decree and that under the provisions 
of section 152 of the Code and by consent of the 
parties the date is now fixed on the 3rd of January 
1927.” The decree was amended accordingly. 

On the 3rd of January the Ist respondent asked for 
an extension of the time up to the end of January and 
after hearing both sides the Court extended the time 
up to the 24th of January. 

. On the 24th of January the ist respondent asked for 
a further extension of time up to the 31st of January. 
Appellants did not oppose the extension but left the 
matter to the Court and the Court granted an extension 
up to the 31st of January but said that no further time 
would be granted thereafter. 2 

The money was not paid by the 31st and se Court 
granted a further extension up to the Ist of March. _ 
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On the 14th of February respondents. paid the full 
amount into Court and the Court called on appellants 
to register the conveyance. by the 9th of March. ~ 

On the 1st of March the appellants filed the present 
appeal on the grounds that the Court was wrong in 
granting any extension, and should have held that the 
contract was rescinded when respondents failed to pay 
on the date fixed. 

It is clear that the only extension of which appellants 
could complain was the last, since the extension up to 
the 31st of January was granted by consent. 

The first question which arises is whether or not the 
learned Judge’s order of the 4th of February whereby 
the last extension of time was granted is appealable. 

The powers of the.Court which at the instance of 
the purchaser passes a decree for. specific performance 
of a contract for sale, to fixa time within which the 
contract should be performed and in its discretion to 
extend that time were considered in the case of Abdul 
Shaker v. Abdul Rahiman (1), and it was held that 
decrees for specific performance are anomalous and are 
in the nature of preliminary decrees, that in the case of 
such decrees the Court which made them retains 
control of the suit after the passing of the decree and 
that the Court has power to fix a date for the 
performance of the contract and in its discretion to 
extend that time. In amore recent case in the same 
High Court, namely, the case of Thirukona v. Nakonda 
(2), it was suggested that the power to extend the 
time for payment in the case of decrees for specific 
performance is an inherent power of the Court, andina 
still more recent case, Rambhatlu v. Anuniahbhatlu (3), 
which does not seem to have been officially reported, 
the decision in Abdul Shaker v. Abdul Rahiman (1), 





(1) (1922) 46 Mad. 148, 
(2) (1926) 49 Mad. 691, (3) 90 I.C. 605. 
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was followed. I would therefore hold that if no date 
has been fixed in the decree for performance of the 
contract, such a date may be fixed by the Court which 
made the decree after the decree has been passed, and 
that, whether the date is fixed in the decree or in a 
subsequent order, the Court which made the decree 
has a discretion to extend the time. 

The question then arises whether an order granting 
an extension of time in such a case is appealable. In 
the case last cited an objection to the trial Court’s order 
refusing an extension of time was taken by way of 
revision, which suggests that the order was not regarded 
as being appealable.. An orderrefusing an extension of 
time for the payment. of mortgage money is specially 
made appealable as an order by Order 43, Rule 1 (0) and 
that fact seems to show that the Legislature regarded 
such an order as not being appealable as a decree 
as being the determination of a question within 
section 47 of the Code. An order allowing an 
extension of time for the payment of mortgage 
money is. not specially made appealable as an 
order and therefore is not appealable at all unless it is 
appealable as being the determination of a question 
under section 47 of the Code. But if an order refusing 
an extension is not such a determination, it would be 
difficult to hold that an order granting an extension is 
such a determination, and I have no doubt that an 
order granting an extension of time in the case of 
mortgage money is not appealable. But if neither an 
order refusing an extension of time nor an order 
granting an extension of time for the payment of 
mortgage money can be regarded as being the 
determination of a question under section 47 of the 
Code,.it- would clearly be. difficult to: hold that an order 
granting or refusing an extension in the case of a decree 
for specific. performance such as that inthe present case 
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is the determination of a question under section 47, and 
if it is not-such a determination it is ‘certainly not 
appealable. I would: therefore hold that the order 
against which appellants desire to appeal is not 
appealable. . | 

I may however add that if the order in this case 
were appealable, or if the present application had been 
an application for revision, I should still refuse to 
interfere. The lower: Court undoubtedly had a 
discretion to.extend the time for payment and an 
Appellate Court is always reluctant to interfere with the 
exercise of discretion by a lower Court unless it is 
clearly shown that the discretion has been improperly 
exercised. Im this caSe I see no reason to believe that 
the lower Court exercised its discretion improperly. 

I would accordingly dismiss the appeal with costs. 


Mya Bu, J.—I concur. 





APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Mya Bu. 


NABIN. CHANDRA DEB 
v. 
MI ROBEYA AND oNE.* 


Usury.Laws Repeal Act (XXVIIL of 1885), s.2—Usurious Loans Act (X of 
1918)—Agreed rate of interest when must be allowed—Harsh and 
unconscionable targain—Trunsaction becoming harsh by debtor’s foolish~ 
ness, effect of. 

Under the provisions of the Usury Laws-Repeal Act, in any suit in which 
interest is recoverable the Court is bound to give interest at the rate agreed 
upon between the parties. In order that the Usurious Loans Act may apply, 
the terms must be shown to be so harsh and unconscionable as to indicate 
undue influence. A Mohamedan woman and her son aged 45 gave a bond for 
Rs, 827 repayable within a year with interest at 25 per cent, per annum, and 
as security mortgaged their property worth much more than the debt. If the 
debt was not paid within the year, interest wasto be compounded yearly, By 


* Civil. First Appeal No. 299 of 1926. 
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non-payment and by not selling a part of their property to pay off the debt, the 
debtors allowed the debt to grow into upwards of Rs, 6,000. 


Held, that the creditor was entitled to recover his full amount as the tran, 
saction was not itself harsh or unconscionable, and its operation became 
harsh simply through the foolishness and delay of the debtors. 


Banerjee—for Appellant. 
K, &, — Resperaen. 


HEALD, |—The respondents Ma Robeyaand Abdul 
Hakim are an elderly Mahomedan woman and her 
son, the son being 45 years of age. 

In 1916 they owed to appellant Rs. 596 under a 
decree and Rs. 231 on a promissory note and in 
order to secure payment of those debts they executed 
a mortgage bond in appellant’s favour for Rs. 827. 
The bond recited the details of the debt and con- 
tained an undertaking on the part of respondents to pay 
the debt within a year, with interest at 25 per cent. 
per annum, and astipulation thatif the debt was not paid 
within the year, interest should be compounded yearly. 

The debt was not paid within the year and has 
admittedly not yet been paid in full, and appellant 
sues respondents on the bond. He gives credit for 
Rs. 1,600 received as interest and sues for Rs. 4,224-4 
further interest as well as Rs. 827 the original 
principal. 

Respondents plead that the transaction was unusual 
and usurious and that they are entitled to the benefit 
of the Usurious Loans Act. 

The learned Judge held that the suit was not a 
suit to which the Usurious Loans Act applied, but 
he was nevertheless. of opinion that he had a dis- 
cretion to give equitable relief, and he allowed simple 
interest only, 

Appellant alleges in appeal that in the absence of 
any pleading of undue influence the Court was not 
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entitled to allow interest otherwise than in accordance 
with the terms of the bond. 
Section 2 of the Usury Laws Repeal Act (XXVIII 
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interest is recoverable, the amount shall be adjudged 
or decreed by the Court at the rate agreed upon by 
the parties. Unless therefore the terms of the agree- 
ment between the parties were so harsh and uncon- 
scicnable as to show that consent to them must have 
been induced by undue influence, the Court was 
bound to decree interest at the contract rate. 

- The circumstances which, it is suggested, indicate 
undue influence are— 

(1) that one of the parties to the contract was 
an elderly Mohamedan woman ; 

(2) that the value of the property given as 
security was out of proportion to the 
amount of the debt ; 

(3) that in view of the value of the security 
the interest was unduly high ; and 

(4) that the result of the transaction is that for 
a debt of Rs. 827 respondents have to pay 
Rs. 6,651-4-0. 

It seems to me that these considerations, even 
taken together, are not sufficient to warrant an infer- 
ence that the relations subsisting between the parties 
were such that appellant was in a position to dominate 
the willof the respondents. The debtors were mother 
and son, and the son was some 35 years of age. There 
is nothing to suggest that the son was not then in a 
position to assist and advice his mother in the manage- 
ment of her affairs, as he is admittedly assisting and 
advising her now. The debt, in comparison with the 
value of their property, was very small, the property 
which they gave as security being, according to the 
‘lower Court, worth about Rs. 9,000 while the debt 
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was only Rs, 827. Respondents could therefore have 
rid themselves of the debt forthwith by selling a 
mere fraction of the property which they admittedly 
possessed. It is irue that the security given was 
unnecessarily large, but they need never have given 
security at all, and the only presumption which can 
be drawn from their giving it is that they desired to 
keep their property and had no doubt that they would 
be in a position to pay off the debt without selling any 
of their lands. If they had paid the debt within a 
reasonable time they would not have been adversely 
affected by the fact that they had given as security more 
property than was necessary, and I do not think that 
the fact that they gave so large a security for so 
small a debt indicates in the circumstances of the 
case that appellant was in a dominant position and 
used that position to obtain an unfair advantage. 
The unfairness of the advantage which appellant 
actually gained was due not to appellant’s being in a 
position to dominate the will of respondents but to 
respondents’ disregard of their own interests, and is 
therefore no indication of undue influence. As for 
the rate of interest, which works out for the first 
year at slightly over Rs. 2 per cent. per mensem, it 
is certainly not unusually high for this country even 
when the security is good, and respondents doubtless 
thought that the stipulation that interest should be 
compounded yearly would not affect them as they 
intended to repay the debt within the first year. 

I am of opinion that the transaction was not in 
itself harsh or unconscionable and that its terms are 
not such as to indicate that it was induced by undue 
influence. Its operation has become harsh by reason 
merely of the foolishness of the debtors who when 
they could have paid off the debt by the sacrifice 
of a small portion of their property preferred to pay 
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interest on it and to give security which was unneces- 
sary, and who in spite of the fact that they had 
agreed to pay compound interest neglected to pay 
the debt, for many years, with the result that after 
some years the amount due as interest yearly was 
more than the amount of the original debt. It is of 
course a hard case, but I think that the learned 
Judge in the lower Court forgot that it is hard cases 
that make bad law, and that his reasons for giving 
relief were sentimental rather than judicial. 

I would therefore set aside the judgment and 
decree of the lower Court and give appellant a decree 
for the full amount claimed with costs. 


Mya Bu, J.—I concur. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and My, Justice Mya Bu, 


R.M.M. CHETTYAR FIRM 


v. 
U HLA BU.* 


Provincial Insolvency Act (V of 1920), s, 56, sub-sec. (2) (b)—Remuneration 
of receiver on sale of mortgaged property—Value of equity of redemption 
only to be taken, 


Where an insolvent’s property subject to a mortgage is sold free from the 
mortgage and the receiver realises the purchase money, the whole of it igs 
not assels available for distribution but only such part as remains in his 
hands after paying off the mortgage and it is only on such part that the 
receiver is cntitled to remuneration. 

In re Official Assignee’s Commtission, 36 Cal. 990; S. Narayan v. Alnaram 
Govind, 7 Bom. 455 ; S. Narayan v. K, Vithoji, 12 Bom, 272—referred to. 


P. B.Sen—for Appellant. 
U Thein Maung—for Respondent. 


* Civil Miscellaneous Appeal No. 216 of 1926. 
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HEALD AND Mya Bu, JJ.—The respondent, a pleader 
of Pyinmana, was appointed Receiver of the estate 
of Maung Po Tok, who on his own application was 
adjudicated insolvent in Civil Miscellaneous 49 of 
1925. As Receiver, the respondent took possession 
of certain articles of jewellery and immoveable 
property set out in his list filed at page 16 of the 
record. All the properties were mortgaged or pledged 
with the appellant Chettyar firm. Most, if not all 
of these properties, were sold by the respondent, 
who filed his accounts on the 6th July 1926 (page 23) 
which shows a sum of Rs, 3,686-10-6 as having 
been realised, from which two sums, namely, Rs. 10 
being the cost of notices for the sales and Rs. 368 
being the Receiver’s commission were deducted. 

On the 2ist August 1926, the appellant firm 
tendered a proof of debits due to them by the 
insolvents amounting to Rs. 20,413-8-0 out of which 
the Court admitted Rs, 12,641-6-0. Subsequently the 
appellant on finding that a sum of Rs. 378 had been 
deducted from the proceedsoaf sale conducted by the 
Receiver applied to the Court objecting to the 
deduction and pointing out that the appellant firm 
were the insolvent’s secured creditors and that the 
amount realised by the Receiver was the proceeds of 
sale of properties pledged or mortgaged tothem. By 
an order dated the 30th September 1926, the Court 
dismissed the application and it is against this dis” 
missal the appellant firm have appealed, 

The Court appointed the Receiver under section 56 
of the Provincial Insolvency Act, 1920. Under. sub. 
section (2) 'b) the Court could fix the amount to be 
paid as remuneration for the services of the Receiver 
out of the assets of the insolvent. This remunera- 
tion was fixed in the shape of a commission at 10 
per cent which is an excessive rate. However the 
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District Court having fixed the remuneration at that 
rate the Receiver was entitled to get his remuneraiion 
at the raie so fixed but only out of the assets of the 
insolvent. Where any part of the insolvent’s properly 
is subject to a mortgage, it is only the valuc of the 
insolvent’s right to redeem that property which can 
be his assets available for disivibution. A Recciver 
is bound as a condition of dealing with isortyaved 
property to pay off the mortgage. The only interest 
the insolvent had and which vests in the Receiver 
was the equity of redemption jsee Shridhar Narayan 
v. Atinaram Govind (1) and Shridhar Naray:n v- 
Krishnaje Vithoji (2)}. Thus if the property that 
vests in the Receiver is subject {oa morigage or incuum- 
brance, it is only the equity of redemption which can 
be counted as assets going into the Recciver’s hands. 
Where therefore any part of the insolvent’s properly 
subject to a mortgage is sold free from the mortgage 
and the Receiver realises the purchase money, the 
whole of it is not asseis available for disinbutien but 
only such part as remains in his hands 2 ter paying 
off the mortgage and it is only on such part that 
the Receiver is entitled to remuneration. This view is 
supported by In re Official Assignee,s Commission (3). 
The learned counsel for the respondent argues that 
this case is-inapplicable to the one uncer consider- 
ation because the Official Assignee is governed by a 
special Act with which we are not concerned. We 
are unable to accept this argument inasmuch as the 
principles underlying the decision are the same as 
those upon which we are to proceed to decide the 
case. Even apart from the authorily of this ruling 
we are satisfied that the Receiver is not entitled to 
remuneration on the whole of the proceeds of sale 


(1) (1883) 7 Bom. 455 at p. 458 (2) (1887) 12 Bom. 272 at p, 273. 
(3) (1909) 36 Cal, 990. 
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of property which is subject to a mortgage and that 
his remuneration should be calculated only on the 
portion of such proceeds remaining in his hands 
after satisfying the mortgage debt. Moveable property 
held by a creditor in pledge must obviously be on 
the same footing as property subject to a mortgage 
for the purpose of the question before us. . 

[The case was remanded for calculation of the 
Receiver’s commission. The Court noted also that 
the ordinary commission of a Receiver and also under 
Rule 20 of the Insolvency Rules is five per cent. ] 


APPELLATE CIVIL. 


Before Mr. Justice Maung Ba. 


U TEZA 
v. 


MA E GYWE anp oTHERs,* 


Buddhist Ecclestastical Law—Phongyi whether competent to engage in sale or 
purchase of property—Such transaction inimoral within the meaning of 
8. 23, Contract Act (IX of 1872), 


Where a Buddhist monk claims to have purchased a house and sued for 
possession thereof, held that the personal law of the monk, asdefined by the 
Vinayas, prohibited sale and purchase of property by Buddhist monks, and that 
therefore the purchase alleged by hlm was unlawiul within the purview of 
Section 23, Contract Act, and his suit must be dismissed. 

Ma Pwe v. Maung Myat Vha, 2 U,B.R, (1897-01) 54 ; Po Thin v. U Thi Hla, 
1 U.B.R, (1910-13) 183 ; Shwe Tony. Tun Lin, 9 L.B.R. 220 F.B.— referred to, 

U Tilawka v, Nga Shwe Kan,2 U.B.R. (1914-16) 61—followed, 


Myint Thein—for Appellant. 
Ba Tun—(2) for Respondents. 


Maunc Ba, J.—In this appeal an interesting point 
of Buddhist Ecclesiastical Law is involved. 
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Appellant U Teza is a Buddhist monk who has 
been in the order for over 23 years. He brought a 
suit against the children of Ma Oh to get them 
ejected from a house alleging that he had bought 
it by a registered deed from those defendants for 
Rs. 100 with borrowed money, The deed of con. 
veyance was signed by defendants 1 and 2 for them- 
selves and on behalf of their minor brothers. It 
transpired later that defendant 2 also was a minor 
at the time. The validity of the sale deed has been 
attacked on three grounds, vig, (i) that plaintiff 
fraudulently induced them to sign it by misrepresent- 
ing that it was a mortgage deed, (ii) that defendants 
3 to 5 were minor pupils of the plaintiff and were 
not aware of the transaction, and (iii) that plaintiff 
being a phongyi is divested of all worldly things 
which are not meant for religious purposes and so 
has no right of possession over the suit house and site, 

As regards the first ground the learned Town" 
ship Judge held that no fraud has been proved. As 
regards the second ground the learned Judge ex, 
pressed an opinion that there is no law at the present 
day which says that monks are not allowed to buy 
and sell houses though the ideal bikkhu would shun 
to do such things. As regards the third ground the 
learned Judge was of opinion that the sale was for 
the benefit of the minors and so was binding on 
them. He accordingly decreed the suit. 

On appeal to the District Court of Amherst the 
learned Additional Judge accepted the findings of 
the lower Court regarding the first and the third 
grounds of attack, but as regards the question of 
minority, the learned Judge, relying upon the Privy 
Council ruling of Mohori Bibee v. Dhurmodas Ghose 
(1), held that the contract was void so far as the 
GY (4903) Cal. 539. , 
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minors were concerned. He therefore modified the 
decree of the lower Court by granting a decree to 
the extent of a fifth share in the suit house and 
land. Againstthat modified decree this second appeal 
has been filed, 

As regards the question of fraud and minority I 
need only say that the decision of the lower Appellate 
Court on those points is perfectly correct. As 
regards the remaining question as to whether a 
Buddhist monk is prohibited by his personal law to 
engage in worldly transactions it is one which entails 
some difficulty in answering because the case law 
as it now stands is that a Buddhist monk can possess 
property. 

It is necessary to ascertain the consequences of 
joining the order. It is needless to say that it has 
generally been accepted that a Buddhist layman 
embracing religious life dies a civil death ; in other 
words he is divested of all his property of which he 
is possessed. That principle has been adopted by the 
late Mr. Burgess in the case of Ma Pwe v. Maung 
Myat Tha (1). The learned Judicial Commissioner 


referred to the Buddhist Scriptures. At the same 


time the learned Judicial Commissioner admitted 
that in modern days Burman Buddhist monk’s vows 
of property sit lightly onthem. He further observed : 
“There can be no doubt that such relaxation of 
ancient austerity has to be confined with in reasonable 
limits, and that it does not extend to the renunci- 
ation of the world involved in the formal adoption of 
religious life. The service of God and Mammon 
cannot be combined. To retain the sensual enjoy- 
ments of the secular and ai the same time to 
pretend to the sanctity of the sacred life would 
be to turn the whole thing into a sham and farce, 
~ « oii mas = — 
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and would be unquestionably offensive to popular 
sentiment,” ~ 

I fully endorse his: view. However it cannot be 
denied that a Buddhist monk can receive gifts even in 
the form of poggalika as distinguished from sanghika. 
A sanghika gift is a gift made to‘ the order in general 


or to the Sangha residing in a particular locality 


A poggalika g gift isa gift made to an individual monk: 

It is a personal gift, but it must be remembered that it, 
is a religious gift made witha view to providing the 
monk ar his requirements as a monk. So it has 
been held that a monk can possess property ; but, this; 
in my opinion, should not be taken to mean that a monk 
can enter into worldly transactions as an ordinary 
layman for his personal profit. It is true that section 
409 of the Kinwun Mingyi’s Digest lays down.a rule of 
disposal regarding property acquired by a monk by 

agriculture or trade, or by usury. But this does not 
mean that such acquisition is in accordance with his 
personal law. In my opinion Jurists anticipated such 
cases where monks might disregard their own personal 
law and acquire property by employing themselves as 
laymen. The Jurist accordingly laid down that such 
property which was of a non-religious character should 
go to the monks’ own relations and not to the Order. 
Evidently the Jurist treated such rahans as ordinary 
Jaymen so far as the property was concerned because 
a true rahan ceases to have any relations in the world ; 
he no longer addresses his parents as father and mother 
but would address them in the same way as he would 
any other layman or laywoman by such epithets as 
“taga” and “‘tagamua.”’ 


Evidently, the case of U Tilawka v. Nga Shwe Kan . 


(1), decided by the late Mr. McColl, Judicial Commis- 
sioner, Upper Burma, has not been brought to the notice 
. (1) 2 U.B.R, (1914-16) 61. 
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of the learned Additional District Judge. In that case 
a Buddhist monk brought a snit for redemption of a 
pisce of paddy land alleged to have been mortgaged by 
him asamonk. The learned Judge rightly applied the. 
personal law of the monk and that personal law is the 
Vinaya, The Vinaya, no doybt, prohibits a monk from 
engaging in worldly transactions as an ordinary layman 
as will beseen from sections 18, 19 and 20 of Patinzakkha 
Nissagiya Pakittiya Dhamma. They are as follows :— 

(i) “ Whatsoever bhikku shall receive gold or silver. 
or get someone to receive it for him or allow it .to be 
kept in aepostts for him—that is Pakittiya offence involv- 
ing forfeiture. ” 

(ii) “ Whatsoever bhikku shall engage in any one 
of the various transactions in which silver is used—that 
is Pakittiya offence involving forfeiture. ” 

(iii) ‘“‘ Whatsoever bhikku shall engage in any one 
of the various kinds of buying and selling—that is 
Pakittiya offence involving forfeiure. ” 

There can be no doubt that monks should regulate 
their lives according to the Vinaya and backslidings 
should be discouraged. In thecase of Shwe lonv. Tun 
Lin (1), the Thathanabqing of Mandalay expressed the. 
opinion that when a matter concerning rakansinvolved 
a dispute about property between monks themselves 
or between monks and laymen, the case coming before 
an ecclesiastical tribunal, the case is decided according 
to the rules laid down in the Vinaya. It is observed in 
Po Thin's case (2), that although in any case the strict 
rules of Vinaya are sometimes departed from by many 
monks yet there are other monks who try to conform to 
them as well as the times would permit. It is also 
observed in Shwe Ton’s case that members of the Holy 
Order in Burma still profess to regulate their lives by 
the strict rules of the Vinaya although backslidings 

(1) 9 L.B.R. (1917-18). 220. (2) 1. U.B.R. (1940-43) 183, 
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and eccentricities on the part of individual monks 
U nai 


are sometimes tolerated,. 
As regards these backslidings and eccentricities of Mak Gywe 
some individual monks, I agree with the late Mr. McColl OTHERS. 
that we should enforce the resolution of the venerable yo gy, 
Bhikkus passed at the first Council held after the. death J. 
of Buddha. The resolution was that none of the precepts 
laid dowm by Lord Buddha should be abolished or 
altered. Again at the subsequent Council held at 
Vesali where 700 Bhikkus were present it was resolved 
that the rule as to gold and silver should not be relaxed. 
and that a precedent was no excuse for doing what was 
forbidden. In the course of his judgment the learned 
Judicial Commissioner mentioned 2 case as showing to 
what length some monks are willing to go in disregard of 
their vows. He referred toa case where a Buddhist 
monk brought asuit in the District Court of Mandalay 
for restitution of conjugal rights, though sexual inter. 
course is the first of the four cardinal sins which a 
monk can commit. The learned Judge also made the 
following pertinent remark :— 
‘‘ A Buddhist monk who has taken vows of poverty 
and who professes to have abandoned the pleasures of 
the world, bringing a suit for his own personal profit is 
not an edifying spectacle, and I do not think such monks 
have any cause for complaint, if their vows are regarded 
‘by the Courts in a more serious light than they regard 
them themselves.’ 
From the texts already quoted above it is clear 
that a bhikku shall not engage in any transaction in 
which silver is used, and he shall not engage in any 
transaction of buying and selling. The case here is that 
the monk borrowed Rs. 100 and bought the house; he 
then brought a suit out of which this appeal has arisen 
to recover possession of the house. His conduct is 
what is prohibited by the Vinaya, his personal law. 
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We have seen that a layman on entering the Order’ 
dies a civil death and becomes divested of all his pro- 


Mae Gywe perty possessed by him asa layman. This is because 


Suess 


Maune Ba, 
J. 


he has renounced the world. How can it be logical to 
hold that a person civilly'dead can emp oy himself as.a 
layman and enter into worldly transactions while he ‘is 
still in the Order? He professes to regulate his life in 
accordance with the Vinaya, a code of discipline for the 
Sangha and that Vinaya clearly prohibits such conduct, 

Section 23 of the Contract Act lays‘down that the 
consideration or object of an agreementis lawful unless 
forbidden by law or is of such a nature that, if permitted, 
it would defeat the provisions of any law, or if the 
Court regards it as immoral, or opposed to public: 
policy ; and that every agreement of which the object 
or consideration is unlawful is void. 

I am of opinion that the transaction in the present 
case falls within the scope and purview of this Section.. 
There can be no doubt that the transaction offends the 
personal law of Buddhist monks and is immoral. I 
therefore set aside the decree of the District Court and 
dismiss the suit ; each party to bear his own costs. 


G.B.C.P.O.—No, 71, M of Informatign, 8-1-58—600—1x. 
Ed 
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for winding-up a company, Held, that an alleged agreement 
between parties, prior to the passing of the decree and relating 
to the execution of that decree and not embodied in the decree 
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Maung Po Kaing, 4 Ran. 118- followed. Held, that where a 
secured creditor gives an estimate of his securitv, under the 
provisions of the Presidency-Towns Insolvency Act, section 12 (2), 
the Court will vot enquire into its correctress if it is a genuine 
estimate, Held, that a prohibitory order served on an attorney 
of the managing director of a private company which had no 
secretary was duly served, though it was addrcssed to the secretary 
of the Company. eld, that where there are other creditors 
whose consent has not been oLtained, the Court cannot allow 
the petition of a ljudication to be withdrawn on the insolvent 
offering to pay the full amount due by him to the adjudicating 
creditor, as that night resultina fraudulent preference in favour of 
one creditor to the detriment of other creditcrs. Held, that 
having regard to the facts of the case, the large personal liabilitv 
of the insolvent, his predominant holding of shares in the 
Company whose assets are mainly the private property of the 
insolvent transferred to the Company, it was just and equitable to 
wind-up the Company. 
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ConTRAcT AcT (IX OF 1872), ss. 15, 72--"* Coercion "'—Suit to recover 
moneys paid to remove wrongful attachment. The Chettyar firm 
obtained a money decre: against two persons personally, though 
they weve decribed in the plaint as partners of a firm. In 
execution of the decree the Chetty firm attached the goods of the 
appellant as partnership property of its judgment-debtors and 
alleged that appellant was also a partner, bnt the procedure laid 
down in Civil Procedure Code, Order 21, Rule 50 (2) was not 
observed. Appellant paid the decretal amount to prevent his 
goods being seized and, on failing to remove the attachment, 
filed a suit for the recovery of his money against the Chettyar 
firm to whom it had been paid. Held, that the word ** Coercion ” 
in section 72 of the Contract Act is used in its general sense and 
that if a third party was coerced into paying the money in 
satisfaction of a decree against a judgement-debtor and wasnot 
himself liable for the money, the money was paid by him under 
coercion within the meaning of section 72 of the Act, and a svit 
did lie to recover that money. Seth Kanhaya Lall v. The 
National Bank of India, Ltd,, (1913) 40 I.A. 56 P.C.—followed. 


Au CHoon v, T.S. FIRM... abe we ine 653 
CRIMINAL PROCEDURE CODE, SECTION 412 eee aa ie 710 


iv INDEX 


CRIMINAL PROCEDURE CODE, SECTION 488, RES JUDICATA WHETHER 


APPLICABLE To ees a ave aes ose 
DECLARATORY SUIT WITHOUT CONSEQUENTIAL RELIEF WHEN 
PERMISSIBLE IN ATTACHMENT ... ia ‘es = 
DETERMINATION OF RIGHTS OF PARTIES TO AN EXECUTION, WHAT IS 
NOTA vee eee wate one nee ree 
EJUSDEM GENERIS, MEANING OF ait ron dion ane 
EVIDENCE AcT, SECTION 91, WHEN SECONDARY EVIDENCE OF A PALM 
LEAF DOCUMENT EXCLUDED... ee A oe 
EvInENct ACT, SECTION 91, PROOF OF MORTGAGS INVALID FOR WANT 
OF REGISTRATION HOW FAR EXCLUDED Ses. way ose 


EVIDENCE AcT (I oF 1872), s.92— Oval agreement on a matter an which 
the deed is silent—Sale—Reg istration of sale deed without tayment 
of consideration—Purchascr's title. The defendant-vendor of a 
piece of land pleaded that he agreed to sell the lind to the 
plaintifis for Rs. 480 on condition that they paid the interest on 
the purchase-money paid by him at the auction smounting 
approximately to Rs. 300, The document wis silent as to any 
payment cf Rs, 300 as pu: hase-money or otherw.se and there 
was no recital of receipt of consideration. Held, that section 92 
of the Evidence Act docs not bar oral proof of the ag-eementasa 
preliminary to a sale for Rs. 480. Held, further, that, if the 
purchase price has not been paid, registration of a sale deed 
would entitle the vendee to a decree for possession only on 
payment of the purchase price. Baijnath Singh v. Palti#,30 All. 
125; Pounayya Gotunden v. Muthu Goundon, 17 Mad. 146; 
Ramalinga Mudaliv. Ayy :dorat Nainar, 28M .d. !2i—vef:rred to. 


MAuNG MON v. MA KIN OH AND ONE ooo xe 


EVIDENCE AcT (I oF 1872), s,92—Oral evidence to proveo outright 
sale by deed to te a mo't gage inadmissible, Where a registered 
instrument clearly showed a transaction between the ; arties to be 
a sale, oral evidence to show thatit was intended to be mortgage 
or that there was a contempoianeous oral or unregistered 
agreement, forming part of the same transaction, to re-sell the 
property is inadmissible in evidence. It is otherwise, when 
the agreement to r:-sell'sa distinct transaction. Section 92 of the 
Evidence Act will not allow oral evidence of intention of parties 
to a deed to construe such deed. Balkishen Das v.legge, 22 All. 
149, Maung Bin vy. Ma Hlain3, 3 LB.R. 100,Maung Wala v. 
Maung Shwe Gon, Ran. 472; Ma Thaungv. Ma Than, 5 Ran. 
175; North Eusteru Railway Co. v. Lord Hastings (1900) A.C. 
270; Watchem v. Attorney-General of East Africa Pretectorate, 
(1919) A.C. 533—referred to. Bajinath Singh v. Hajee Vulley 
Mahomed Hajee Abba, 3 Ran, 10¢—distinguished 


Maunc SHWE HPOO AND EIGHT v, Maunc TuN SHIN AND 
THREE tee ane aay see poe 


EVIDENCE OF AN INVALID MORTGAGE PERMISSIBLE TO NFGATIVE A 
CONTRACT TOSELL ... see. se : 

EXECUTED AND UNEXECUTED DOCUMENTS, SECONDARY EVIDENCE OF ,.. 

INNOCENCE OF PLAINTIFF WHETHER NECESSARY TO PROVE IN SUIT 
FOR MALICIOUS PROSECUTION .. aes . seo 


JUDGMENT-DEBTORS LEGAL REPRESENTATIVE CLAIMING ATTACHED 
PROPERTY WHETHER FALLING UNDER sECTION 47, CIVIL 
PROCEDURE CODE oss see _ a aes 


ore 
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MALICIOUS PROSECUTION, WHAT MUST BE PROVED IN SUIT FOR DAMAGE 
FOR oe oon eee eve vee was 


MORTGAGE, ORIGINATING IN SIMPLE FORM, BURDEN OF PROOF TO 
EXPLAIN NALURE OF POSSESS:ON OF MORTGAGEE _ ove see 


MORTGAGE, PROOF OF AN INVALID ORAL USUFRUCTURY, WHEN AND 
HOW FAR PERMISSIBLE ry vee eee one 


MORTGAGE WITHOUT POSSESSION OF MOVABLES—Sale by mortgagor in 
possession —Title of purchaser taking in Sood faith. Held, that 
the purchaser from the mortgagor in good faith Of movables 
mo ‘tgaged without possession takes the same free from the 
mortgagee’s lien. Dearle v. Hall, 38 Eng. Rep.475 ; Manackyee 
Pallanjee v.S. A. Meyappa Cnetiy, 7 L.B.R. 336; Narasiah v. 
Venkataramiah, 42 Mad. 59 ; Oo Tha Way and iwo v, Ko Aung 
Doon and one,\ B.L.R. 18—re ferred to. Ko Kywet Nee v. Ko 
Koung Bone, 5 W.&. 189 ; Tatham v. Andree,1 Moo. PC. 386; 
The Orient Bank of India, Ltd. tin liquidation) v. Mussamat 
Ghulam Fatima and one, 1 Lah. 422— distinguished. 


BACKER KHORASANEE v. ANMED ESMAIL JAMAL oo 
MovaB es, MORIGAGE OF, SUBSEQUENT PURCHASER'’S TITLE ee 


PRACTICE IN APPEAL AGAINST ACCQUITAL WITHOUT JURISDICTION BY 
LOWER APPELLATE COURT ‘ais ies ee wee 


PRESIDENCY-TOWNS INSOLVENCY ACT, SECTION 12(2), VALUATION OF 
SECURITY BY SECURED CREDITOR awe 


REGISTRATION Act (XVI of 1908), s.87— Whether AlBtratied valid if 
a bond is written on stamp of wrong kind, Held, that registration 
of a mortgage bond was not invalidated by the fact that it was 
written on a Stamp of the wrong kind. Sarda Nath Bhattacharya 
v. Gobinda Chandra Das, 23 C.W.N. 534—followed. 


$.R.M.M.A. CHETTYAR FIRM v. MA Pwa MAY AND ONE 


RES JUDICATA, DOCTRINE oF—Sfecific enactment and not general 
principle—Criminal Procedure Code {Act V of 1898), s.488-—-Pre- 
vious dismissal whether a bar to fresh application. Held,thatres 
judicata does not bar any proceedings by general principle 
but only by specific enactments and that dismissal for default of 
of a formal application under section 488, Criminal Procedure 
Code, would not bar a fresh application. Ma Su v. Paul Sassoon, 
1 U.BR. 11892-96) 64—referred to. Po So v. Ma Kyin Ma, 4 
L.B.R. 337—followed. 


MAUNG HLA MaunG v. MA ON KIN ... eee 


SIMPLE MORTGAGE—Subsequent transfer of possession to mort agee— 
Burden of proof to explain nature of possession. In 1905 the 
owner of the land in suit effected a rezistered simple mortgage in 
favour ot the Ist defendant-appellant and his wife (since deceased) 
to secure repayment of Rs. 1,500 and inte-est. A year later the 
mortgagor gave possession of the property to the Ist defendant- 
appellant. In 1926, respondents who are the heirs of the original 
morigagor sued appellants for redemption of the property alleging 
that possession was given for securin : interest. Appellants stated 
that the land was made over to them by way of sale in full satis 
faction of the mortage debt andinterest. The trial Court placing 
the burden of poof on the appellants, decreed the suit. Held, 
reversing the judgment, that the burden of proof, under the 
circumstunces of the case, lav on the respondents to show the natvre 
of the possession, and they having failed to prove how possession 
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passed, no presumption that the possession of the detendants 
was not adverse could be drawn. Fer RUTLEDGE, C.J.—Where 
land is mortgaged without possession and 4oss ssiuon is 
subsequently given to the moitgagee, who alleges it to be in 
virtue of an outright sale, the onus of showing then ture of the 
transaction is on the party out of possession in cases of long 
possession. When possession has been less than 12 years and 
where the title of the previovs owner is admitted, then the onus 
lies cn the person in possessicn who alleges an outright sale. 
ATA.R.M. Chetty Firm v. M.4.M, Mahomed Kasim and thirt.en, 
3 Ran. 367; Maung Ok Kyi and four v. Ma Pu and two, 4 Ran. 
368—referred to and explained. Maung San Min and one v. 
Maung To Hlaing and others, 4 Ran, 1—referred to. MaDunv. 
Lu O and one, 5 L.B.k. 40—dissented frum. 


MAUNG PWA AND OTHERS ¥. MAUNG Po SA AND OTHERS 


SPECIFIC RELIEF Act (I OF 1877', § 42—Declaratory suit without 


consequentiulrelief—Bare declaratory suit under O.21,R 6, of the 
Civil Procudure Code (Act V of 1908) when permissible. Held, that 
a person is bound to make a claiin or objection under O 23, R.58 
if he desires to sue for a bare declaration under O. 21, R. 63, of 
the Civil Procedure Code and that, although the provisions of O. 
21, R. 63, would not debar him, in case he failed to makeaclaim 
or objection under O. 21, R. 55, from suing for any relief to which 
he might be entitled, his suit, if it wasa suit fora bare declaration, 
would be barred by the proviso to section 42 of the Specific Re'ief 
Act if he was able to seek further relief than a mere declaration 
and omitted todoso. Chan Tat Thaiv. Ma Lat, Civil 2nd Ap. 
126 of 1915, Ch. Ct. ; Krishnam Soorayay Pathna Bee, 29 Mad, 
151; K.R.M.A.v. Po Thein, 4 Ran, 22; Ragunath Mukund v. 
Sarosh Kama, 23 Bom 266; Societa Coloniale Italiana v. 
Shwe Le, 4 L.B.R. 252 ; Wamanrao Damodar v. Rustomji Edalji, 
21 Bom. 70! —distinguished. 


U Po THEIN AND OTHERS ¥, O.A.0,K.R.M. FIRM oes 


Stamp Act (II OF 1899 AND I oF 1879)—Evidence Act (I of 1872), 


5. O1—-Secondary evidence of unstamped document whether 
adimissible—Executed. and unexecuted documents, Where a 
mo tgage transaction has not been reduced to the form of a 
document within the meaning of section 91 of the Evidence Act 
and where the Transfer of Property Act did not apply, then 
secondary evidence of a note thereof and oral evidence of the 
transaction of mortgage which wasitself oral is admissible, And 
where a formal deed of mortgage is drawn up on an unstamped 
palm leaf, so long 2s the mortgagor has not signed it, secondary 
evidence of its contents will be admissible, but if the deed has 
been executed by signing, secondary evidence is inadmissible for 
lack of stamping. I” re Chet Po,7 L.B.R. 77; Ma Ein Uv. Maung 
Aung Hmwe.2 U.B.R. (1897-01) 365 ; Ma Hla Uv. Ma Hta, L.P. 
Ap 131 of 1926; Maune Net v. Maung Hmo Zan, 2 U.B.R. 367— 
followed. Mi Ta v. Nga Sein, (1907-09) U.B.R. 5—-dissented from, 


Ma Saw v. MaUNG BA... : ae 


SuIT FOR MALICIOUS PROSECUTION—What points plaintiff must prove 


—Pr aintiff's innocense whether necessary. In a suit for 
cer ee prosecution the plaintiff should prove (1) 
that he was prosecuted by the defendant; (2) that the procerdings 
complained of terminated in favour of the plaintiff, if from their 
nature they were capable of so terminating; (3) that the p-osccu- 
tion was instituted against him without any reasonable and 
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probable cause; and (4) that it was due to a malicious intention of 
the defendant and not with a mere intention of carrying the law 
into effect. Balbhaddar Singh v. Badri Sah, 30 C.W.N. 366 ; 1 
Lucknow 215 (P.C.|\—followed. Padashin andonev.Maung Lun 
and one, 8 L.B.R. 78—dissented from. 


U Soe v, MauNG NGWE THA AND EIGHT ee — 705 


SUIT TO RECOVER POSSESSION OF LAND BASED ON TITLE MAINTAINABLE— 
Suit toredeem ausufructuary mortgage wit hout registered instru- 
ment not maintainble—Evidence Act (I of 1872), s. 91—Evidence 
not to prove mortgage but to negative evidence of contract of sale 
admissible—Pyatpaing whether a document recording terms of a 
contract. In 1917 respondents received Rs. 500 from appellants 
and made over possession of their land to appellants. No regis- 
tered document was executed, and in the revenue registers the 
transaction was entered as a sale, the parties having signed a 
byat paing. Seven years later the respondents sued appellants to 
recover possession of their land as the land was agreed to be return- 
ed on repayment of Rs. 500. Appellants pleaded that they were 
in possession of the land by virtue of a contract of sale, that the 
respondents’ suit was virtually for redemption of an usufructuary 
mortgage and that it should fail for want of a registered instru- 
ment. and that as the terms uf the contract between the parties 
were contained in their report to the revenue surveyor (pyatpaing), 
oral evidence to contradict the terns of the report was inadmissible. . 
The trial Court and. the Appellate Courts held that the respondents’ 
version was correct and gave them a decree. Held, that had the 
Suit of the respondents been one for redemption of an usufructuary 
mortgage, it would have failed, but the suit as framed was one 
for recovery of possession based on title and, there being no 
allegation of existence of an usufructnary mortgage in the plaint, 
was therefore maintainable. Held, also, that the respondents 
were entitled to bring rebutting evidence to negative the evidence ~ 
produced by the appellants as to the existence of a contract of sale. 
Such evidence is not in contravention of section 91 of the Evidence 
Act nor for the purpose of proving the terms of a mortgage. A 
byatpaing is a report of an actual sale, and does not purport to 
record the terms of a contract for sale, and is therefore not a 
document within the meaning of section 91 of the Evidence Act, 
so as to bar the production of oral evidence. Maung San Min and 
one v. Maung Po Hiaing and others, 4 Ran. 1; Ma Hiwe v. Maung 
Lun, 8 L.B.R. 534—referred to. 


MAunG Kin Lay AND ONE 1. MAUNG TUN THAING AND ONE ove 679 


CORRIGENDA. 
I.L.R, (1927) 5 Ran. 488.—Delete “not” in line 22. 


~ LLR. (1927) 5 Ran. 573.—Reference to Mati Lai 
Das’s case in the headnote (page 573) and at page 574, 
in the Table of Cases Cited (page ii) and in the 
Index (page iii) read ‘‘ Mati: Lal” instead of “ Moti 
Lal” and read “25 C.W.N. 265 P.C.” 


I.L.R. (1927) 5 Ran. Part 9 :— 

On page of Index, delete the seventh line from 
the top (viz. Ast X of 1918 : see Usurious Loans Act). 

On page v of Index, delete bottom line (viz. 
Usurious Loans Act. - - - 619), 

On page vi of Index in lines 1 and 2, delete the 
words “ Usurious Loans Act (X of 1918)”; in line 7 
insert a comma after the word “ parties.’”’ Delete the 
words “In order that the Usurious Loans Act may 
apply, the terms must” and substitute the words “ unless 
the terms can.” 

On page 619 similar alterations to be effected in 
the head notes to the case of Nabin Chandra Deb v. 
Mi Robeya and one. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., Re. Chief Justice, and Mr, Justice Mya Bu. 


BACKER KHORASANEE 
v. 
AHMED ESMAIJIL JAMAL.* 


Mortgage without possession of movables—Sale by mortgagor in possession— 
Title of purchaser taking in good faith. 

Held, that the purchaser from the mortgagor in good faith of movables 
mortgaged without possession takes the same free from the mortgagee’s lien. 

Dearle v. Hall, 38 Eng. Rep. 475; Manackjee Pallanjee v. S.A. Meyappa 
Chetty,7 LB.R. 336; Narasiah v. Venkat aramiah,42 Mad. 59; Oo Tha Way 
and two v. Ko Aung Doon and one, 1 B.L.R. 18—referred to. 

Ko Kywet Nee y. Ko Koung Bone, 5 W: 8.189; Tatham v. Andree, 1 Moo. 
PC. 386; The Orient Banx of India, Lid.(in liquidation) v. Mussamat Ghulant 
Fatima and one, 1 Lah. 422—distinguished. ‘ 


M. M. fawad—for Appellant. 
Young—for Respondent. 


_ RUTLEDGE, C.J., aND Mya Bu, J.—This is an 
appeal from the Original Side of this Court giving the 
respondent a decree, declaring that he has a lien on 
the stock-in-trade in shop No. 283, Dalhousie Street, 
Rangoon, for Rs. 2,200 being the balance due on a 
mortgage, Exhibit A, dated 1e 22nd of March 1926, 

The sole question in the case is whether the appel- 
lant, when he purchased, on the 9th of July 1926, the 
stock-in-trade of the first defendant Parekh, purchased 
it subject to the respondent's mcrigage. ltisadmitted 
that the respondent was never in possession of the 
stock-in-trade and it is also admitted that the appellant 
was not aware of the respondent’s mortgage when he 
purchased the stock-in-trade. 


LC ESTE CTS OULU Mr ree EE Sea 
* Civil First Appeal No. 231 of 1926 from theljudgment ofthe Original Side 
in Civil Regular: No, 351 of 1926. 
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INDIAN LAW REPORTS. [Von V 


Section 108 of the Indian Contract Act states :— 

“No seller can give to the buyer of goods a better title to 
these goods than he has himself, except in the following cases :— 

Exception.—When any person is by the consent of the owner 
in possession of any goods - .'+ + + + he may transfer the 
ownership of the goods of which he is soin possession. +. - + 
to any other person, and give such person a good title thereto, 
notwithstanding any instruction of the owner to the contrary : 


‘Provided that the buyer acts i good faith and under such 


circumstances which are not such as to raise a reasonable’ 
presumption that the person in possession of the goods or 
documents has no right to sell the goods.” 

Admittedly, the buyer in this case acted in good 
faith, and, though the respondent’s mortgage was 
registered, as mortgages of movables are not required 
to be registered, there was no duty cast on the buyer 
to make a search in the Registration Office to see if 
there was any encumbrance. The respondent, how- 
ever, urges that the exception only applies where a 
person is in possession of goods by the consent of the 
owner and that in this case the mortgagor was owner in 
his rights ; and that the exception would not cover him. 

On this point we are in agreement with the Madras 
High Court in Narasiah v, Venkataramiah (1), where it 
was held that— 

“Under section 108 of the Indian Contract Act a person 
in possessisn of movables, although not the owner, can pass the 
property in the goods to an innocent purchaser. Much more 
then would it appear that the real owner could pass the property, 
which was only subject to an undisclosed hpyothecation 
When goods were left in the possession of the mortgagor, a 
wide door is opened for fraud; when the equities between the 
innocent purchaser and the mortgagee have to be weighed, the 
preponderance must be given to the purchaser, for the mortgagee 
has by his omission to secuve possession of the goods facilitated 
the commission of the fraud. In this view we think that a 
bona fide purchaser of hypothecated. goods without notice of 
the encumbrance takes the goods free of it ; 


(1) (1918) 42 Mad. 59. 
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There is a decision to the same effect by the 

Recorder of Rangoon, Sir William Agnew, in Oo Tha 
Way and two v. Ko Aung Doon and one (1). ‘In that 
case the learned Recorder followed the principle 
of the English case of Dearle v. Hall (2) 

The learned trial Judge has relied upon a decision 
of the Lahore High Court in The Orient Bank of India, 
Lid., (in liquidation) v. Mussamat Ghulam Fatima and 
ane (3). That case, however, is clearly distinguish- 
able from the present case, in that the purchaser had 
knowledge of the prior encumbrance. With regard to 
two of the cases cited by the Lahore High Court, viz., 
in Ko Kywet Nee v. Ko Koung Bone (4), the purchaser 
had notice of the prior lien and in the Privy Council 
case from Ceylon, Tatham v. Andree (5), the case was 
decided under Roman Dutch Law, which has no 
application in British India. 

We may note that a Bench of the late Chief Court 
held in Manackjee' Pallanjee v. S. A. Meyappa Chetty 
(6) that: “Itis settled law that a bond fide incum- 
brancer without notice who is in possession of movable 
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property is to be preferred to an incumbrancer whose . 


security is of prior date, and in this case it is not 
disputed that the appellant obtained possession of the 

launch through the Court and is now through the Court 
in possession of.the sale proceeds. If Manackjee had 
notice of the S. A. Firm’s earlier incumbrance, the 
latter is entitled to priority and not otherwise.” 

The principle stated in section 108, Exception 1, 
of the Indian Contract Act, in our opinion, applies 
& fortiori to the present transaction. 

The appeal must accordingly be allowed, and the 
plaintiff-respondent’s suit dismissed with costs in both 
Courts. 


- (1) (1895) 1 B.L.R, 18. (3) (1920) 1 Lah. 422. (5) 1 Moore (P.C.) 386, 
(2) 38 English Reports 475. (4) (1866) 5 W.R. 189. (6) 7 L.B.R. 336. 
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May 12. 


INDIAN LAW REPORTS. [Vou. V 
APPELLATE CIVIL. 


Before Mr. Justice Pratt and Mr. Justice Otter. 
MAUNG MON 
v 
MA KIN OH anp one* 


Evidence Act (Iof 1872), s. 92—Ovral agreement on a matter on which the deed” 
ts silent—Sale—Registration of sale decd wit hout payment of consideration 

— Purchaser's title. ; 

The defendant-vendor of a piece of land pleaded that he agreed to sell the 
land to the plaintiffs for Rs. 480 on condition that they paidthe interest on the 
purchase money paid by him at the auction amounting approximately to Rs. 300,. 
The document was silent as to any payment of Rs. 500 as purchase money or 
otherwise and there was no recital of receipt of consideration. 

Held, that section 92 of the Evidence Act does not bar oral proo! of the 
agreement as a preliminary to a sale for Rs. 480. 

Hel » further, that, if the purchase price has not been paid, registration off 
a sale deed would entitle the vendee toa decree for possession iti on ee 
of the purchase price. 

Baijnath Singh vy. Paltu, 30 All. 125 ;-Pounayya Goundonyv. Muttu Goun 
don, 17 Mad, 146; ‘Ramalinga Mudaliv. Ayyadorai Nainar, 28 Mad. 124— 
referred to. 

Aung Thin—for Appellant. 

~ R.K. Banerjee—for Respondents. 

PRATT AND OTTER, JJ].—Ma Kin O on her own 
behalf and as guardian ad litem of her minor son 
Maung Kyaw Zan sued to evict Maung Mon from a 
piece of paddy land purchased from him by a registered 
deed (Exhibit A in Civil Regular Suit No. 8 of 1926 
of the Township Court, Myittha) and for mesne profits. 

‘The suit was originally instituted in the Township 
Court, but the Judge, after framing issues, hearing 
evidence in fuli, and the arguments of the pleaders,. 
decided that he had no jurisdiction and returned the 
plaint for presentation to the proper Court. 

The plaint was accordingly presented to the District. 
Court. | 

By consent the Judge of that Court decided the 
case on the issues framed and evidence recorded by the 


* Civil First Appeal No. 80 of 1926 (Mandalay). 
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Township Court, after hearing the arguments of the 
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advocates. .The evidence was not transferred to the MaUNG | Mon 
record of the District Court as it ought to have ma Kin OF 


Deen. 

Plaintiffs’ case as disclosed in evidence was some- 
what different to that set forth in the plaint. In the 
plaint it was stated that the land had been purchased 
for Rs. 480 as set out in the deed of sale. 

In the written statement defendant admitted ex- 
ecution of the deed of sale, but alleged that he refused 
‘to register it, be cause the consideration was not paid. 

In evidence plaintiff Ma Kin O admitted that she 
had only paid Rs. 300 out of the Rs. 480 specified in 
the deed of sale and expressed her willingness to pay 
‘the balance of Rs. 180. 

She also admitted that she actually only bought 
from defendant two-thirds of the land as alleged by him 
in his written statement. The one-third was arene ys in 
possession of plaintiff and is not in dispute. 

The two-thirds in question had been bought by 
‘defendant at an auction for Rs. 480. 

Defendant’s whole case was consequently not dis- 
‘closed till U Mon himself gave evidence as first witness 
‘cited by plaintiff. 

His case briefly was that he agreed to sell the land 
‘to plaintiffs for Rs. 480 on condition that they paid the 
‘interest on the purchase money paid by him at the 
auction for 16 months at 4 per cent per mensem, 
which approximately amounted to Rs. 300. 

Plaintiffagreed to do so and paid Rs. 300 on account 
-of interest on the price originally paid by defendant, 
and defendant gave her the conveyance for Rs. 480 
‘the same day. 

Plaintiff agreed to pay the purchase money Rs. 480 
‘at the time of registration ; but as she failed to do so, 
‘defendant refused to register the sale deed. 


AND ONE. 
PRATT AND 
OTTER, J]. 
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Apae The document was ultimately registered by order 
Mavnc Moy Of the Registrar under section 75 of the Registration 
Makin on Act. 
viene The District Court found that, as defendant had 
ncaa not mentioned in the sale deed that Rs. 300 had been 

"paid as interest on the previous purchase money, | 
evidence of the agreement to that effect was inadmis- 
sible under section 92 of the Evidence Act. 

It, held that by virtue of the sale deed plaintiff 
became legal owner of the land and was entitled to. 
eject defendant and to a decree for mesne profits. 

It is difficult to follow the reasoning of the learned - 
Judge of the District Court. 

The document was silent as to any payment of 
Rs, 300 as purchase money or otherwise. 

' ‘There was. no recital of receipt of consideration. 

There was therefore no reason why defendant 
should not prove that there was an agreement that. 
plaintiff should pay him Rs. 300, on account of 
interest on the money originally paid by him, as a 
preliminary to be given a conveyance for Rs. 480. 

Defendant was also equally entitled to prove an 
agreement that the ‘sale should not be completed by 
registration until the purchase money had been paid 
and that non-payment was his reason for refusal to 
register. 

The lower Court seems to have forgotten the 2nd 
and 3rd provisos to section 92. Defendant was 
entitled to prove failure of consideration. This point 
is not disputed. - Plaintiff admitted failure to the 
extent of Rs. 180 and defendant alleged tolal failure. 
The main question for decision is therefore whether 
the Rs. 300 paid on the day the conveyance. was 
executed was part of the Rs. 480 specified as considera~ 
tion in the deed of sale or was a preliminary payment 
on account of interest as alleged by defendant, made 
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as a condition of granting the conveyance for a further 
sum of Rs. 480, 

We have no hesitation in holding on the evidence 
that defendant has established his allegation that 
Rs. 200 was a preliminary payment and that no part 
of the consideration specified in the sale deed has 
been paid. 

It is however, argued that, even if it be conceded 
that the purchase money has not been paid, neverthe- 
less the transfer has been completed by registration, the 
title to the property is which plaintiff and she is still 
entitled to a decree as prayed. 

The authorities cited on behalf of plaintiff do not, 
however, support the contention that she is under the 
circumstances entitled to evict defendant uncon- 
ditionally and to recover mesne profits. 

In Ponnayya Goundanvy. Muttu Goundan (1), it was 
undoubtedly held that registration constitutes a suffi- 
cient delivery to pass the interest in the land sold. 

That was a case where earnest money had been 
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paid. But the important point is that plaintiff was — 


merely given a decree for specific performance on 
payment of the balance of the purchase money. 

In Baijnath Singh v. Paltu (2), it was held that ina 
sale of immoveable property non-payment of the pur- 
chase money does not preventthe passing of the owner- 
ship of the purchased property from. the vendor to the 
purchaser, and the purchaser can, notwithstanding 
such non-payment, maintain a suit for possession. 

In that case similarly a decree was given for 
delivery of the property on payment of the purchase 
money. 

Assuming therefore for the purposes of the 
argument that the effect of registration of the sale deed 


(1) (1893) 17 Mad. 146, (2) (1908) 30 All. 125 at p. 127. 
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was to pass the title in the property to plaintiff, she 
would only be entitled to obtain possession of the suit 
property on payment of the purchase money agreed 
upon, Rs. 480. : 

It should, however, be observed that there is 
authority for the proposition that where a transfer is 
intended to be effected only in the event of a certain 
condition being fulfilled and, that condition not being 


fulfilled, effect is not given to the intention to transfer, 


no property passes. 

Tt cannot be laid down as an invariable rule that 
mere registration of an instrument without reference to 
other circumstances operates to transfer the property ; 
vide the Madras case of Ramealinga Mudali v. 
Ayyadorai Nainar (1). ia, 

The advocate for plaintiff expresses his willingness 
to pay Rs. 480, if we find against him on the facts, and 


‘the advocate for defendant admits that plaintiff is 


entitled to possession on payment of Rs. 480. 

' The decree of the District Court will therefore 
be set aside and plaintiff will be given a decree 
for possession on payment of Ks. 480 within one 
month of the date of the decree. 

Plaintiff to pay the costs in both Courts. 

If plaintiff fails to pay the purchase money within 
the specified period the suit will stand dismissed with 
costs in both Courts. | 


(1) (1905) 28 Mad. 124. 
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APPELLATE CIVIL 
Before Mr. Justice Heald and Mr. Justice Mya Bu. 


R. JAGANATHAN PADAYACHI 
v. 
R.M.K.M.S. CHINNAYA CHETTIAR* 


Civil Procedure Code (Act V of 1908) .ss. 2 (2),47—Order for security to with- 
draw amount deposited by judgment-debtor, whether appealable— 
Determining the rights of parties to execution, when an order is uot. 

Held, that an order directing the decree-holder to furnish security on 

‘withdrawing the costs deposited in Court by the judgment-debtor is an order 

merely determining an incidental question :s to whether execution is to be 

carried oat in a certain way and does not amount to an o-der which con- 

-clusively determines the rights of the parties with regard to any matters 

jn controversy in the proceedings. 


Held, accordingly that such an order is not a decree within the meaning 
of section 2 (2) of the Civil Procedure Code and is not appealable. 
_ Husain Bhai and another v. Baltie Shah Gilani, 45 All, 733; Janardan 
‘ Triumbak Gadre v. Martand Triumbak Gadre, 14 Bow, 241; Mukhtar Ahmad 
v. Muqarrub Husain, 34 All 530: Rajendra Kishore Choudhury v. Mathura 
-Mohan Choudhury and others, 25 C.W.N. 555; Sarawat? Baritania v. 
‘Golap. Das Barman, 41 Cal. 160—referred fo. 


Sastry—for Appellant. 
- Doctor—for Respondent. 


' HEALD AND Mya Bu, JJ.—In Civil Regular No. 16 
‘of 1926 of the District Court of Hanthawaddy, the 
“respondent sued the appellant for recovery of a certain 
sum of money being the value of rental paddy 
alleged to be due to him by the appellant. 

On the 5th of October 1926 the suit was dis- 
missed and the respondent was ordered to pay the 
appellant a certain sum of money as costs of the 
‘suit. The respondent obeyed the order and deposited 
the amount in Court. It appears from the explana- 
tion of the learned counsel for the respondent that 
on or after the making of the deposit, the respondent 





* Civil Miscellaneous Appeal No. 57 of 1927. 
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applied to the Court that in view of other suits 
which he instituted in respect of the subject-matter 
of the unsuccessful suits the appellant might not be 
permitted to withdraw the amount in deposit with- 
out furnishing security. The District Court made 
an order on the 10th December 1926 granting the 
respondent’s prayer. 

The appellant has now appealed objecting to 
this order. 

The first and foremost question for determination 
is whether an appeal lies from an order such as 
this. 

The learned counsel for the appellant relies on 
the provisions of section 47 of the Civil Procedure 
Code and contends that the order under appeal 
relates to the execution of the decree in the suit 
between the appellant and the respondent and is a — 
decree within the meaning of section 2 (2). 

It should be noted. that there was, in fact, no 
application for execution. The money was paid into 
Court under the Court’s order of the 27th July 
1926, so that no application for execution was 
necessary. 

In any case, the learned counsel’s contention 
appears to us to be quite untenable. 

In Saraswati Barmania v. Golap Das Barman 
(1), it was pointed out that every order passed in 
relation to execution need not necessarily be deemed 
to come within the scope of the definition in section 
2 (2) of the Civil Procedure Code and held that 
‘fan order for security to stay execution is not an 
order determining any rights of the parties, and 
is neither an order under sectiont 47 nor is it a 
* decree,’ ” 


(1) (1914) 41 Cal, 160. 
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In 1921 a Bench of the Bombay High Court held 
the view that an order for stay of execution could 
not in anyway be considered as in the nature of 
a decree and should not therefore be deemed to 
be included within term “ decree” and ruled that an 
order for stay of execution of a decree was not 
an appealable order [| Janardan Triumbak Gadre v: 
Martand Triumbak Gadre (1)). 

The decision in Rajendra Kishore Choudhury v. 
Mathura Mohan Choudhury and others (2), is also 
to the same effect. 

In Husain Bhai and another v. Beltie Shah 
Gilani (3), a Bench of the Allahabad High Court 
following the principles laid down in an earlier case 
of the same Court [Mukhtar Ahmad vy. Mugqarrub 
Husain (4)], held that “no appeal will lie from an 
order staying execution of a decree for a definite 
period therein specified.” 

In our opinion an order such as the one under 
appeal merely determines an incidental question as 
to whether execulion is to be carried out in a 
certain way and does not amount to one which con. 
clusively determines the rights of the parties with 
regard to any matters in controversy in the proceeding- 
_ We therefore hold that the order sought to be 
reversed is not appealable. 

The appellant’s advocate urges. that the case may 
be regarded as a revision and the order in question 
set aside by us in exercise of our revisional powers- 

The respondent’s advocate explained to us how 
the District Judge came to make the order, and we 
think that the explanation is correct. It appears 
to us that though the order is not strictly justifiable 
by the rules of procedure, it is not at all improper 


(1) (1890) 14 Bom. 241, (3) (1924) 46 All. 733. 
(2) 25 C.W.N. 555. (4) (1912) 34 All. 530, 
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unjust or inequitable in substance. In these cir- 
cumstances we do not feel called upon to exercise 
our discretion to interfere with it in revision. 

In the result we disrhiss the appeal with costs, 
advocate’s fee two gold mohurs. 


APPELLATE CIVIL. 
Before Mr. Justice, Heald and Mr, Justice Mya Bu. 


MAUNG SHWE PHOO AnD EIGHT OTHERS 
v. 
MAUNG TUN SHIN AND THREE OTHERS.* 


Evidence Act (1 of 1872), s.92—Oral evidence to prove an outrigit sale by deed 
to be a mortgage inadmissible, 

Where a registered instrument clearly showed a transaction between the 
parties to be asale, oral evidence to show that it was intended to be a mortgage 
or that there was a contemporaneous oral or unregistered agreement, forming 
part of the same transaction, to resell the property is inadmissible in evidence. 
It is otherwise, when the agreement to resell is a distinct trasnaction. Section 
92 of the Evidence Act will not allow oral evidence of intention of parties toa 
‘deed to construe such deed, 

Balkishen Das v, Legge, 22 All. 149; Maung Bin \..Ma Hlaing,3 L.B.R.1C0; 
Maung Wala v. Maung Shwe Gon, 1 Ran, 472; Ma Thaung v. Ma Than, 5 Ran. 
175; North Eastern Railway Co. v Lord Hastings, (1900) A.C. 260; Watchem 
v. Attorney-General of East Africa Protectorate, (1919) A.C. 533—referred to. 

Baijnath Singh v. Hajee Valley Mahomed Hajee Abba, 3 Ran. 106— 
distinguished. 


Loo Nee—for Appellants. 
Thein Maung—for Respondents. 


HEALD AND Mya Bu, JJ.—The plaintiffs-appellants 
Nos. 1. 2 and 3 are the children of a deceased Karen 
couple named U Shwe Kyay and Ma No. Ma E Byu 
({plaintiff-appellant No. 9) is Ma No’s sister. The 
plaintiffs-appellants Nos. 4, 5, 6, 7 and 8 are the child- 
ren of Ma E Byu. 





* Civil First Appeal No, 203 of 1926. 
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There are two pieces of land in dispute. They are 
Holding Nos. 41 and 52 of 1924-25 situate in Tawnyo 
Kwin, Kyaunggon Township, Bassein District, measur- 
ing 27°63 acres and 16°37 acres respectively. 

It is not disputed that Holding No. 41 originally 
belonged to U Shwe Kyay and Ma No and Holding 
No. 52 to MaE Byu, and that prior to 1921 these lands 
were conveyed by U Shwe Kyay, Ma No, Ma E Byu 
and Maung Shwe Hla Tun (plaintiff-appellant No. 4) in 
favour of R.M.A.R.M. Letchamanan Chettiar by 
means of a registered deed of sale.. It would have 
been much more satisfactory. to know when and for 
what sum of money that conveyance was made, of 
which the record of the trial Court contains no inform: 
ation. But fortunately this information is not essen- 
tial for the proper adjudication on the points for decision, 

It is also not disputed that on the 17th May 1921 
R.M.A.R.M. Letchamanan Chettiar sold the lands to 
the plaintiffs-appellants for Rs. 1,700 by a registered 
deed of sale that the plaintiffs-aprellants in turn con- 
veyed the same to the defendants-respondents Nos, 1 
and 2 onthesame day by another registered deed of sale 
tor Rs. 3,000 that the former had to pay to the Chettiar 
altogether Rs. 3,400 for the landas well asin discharge 
of debts, that they paid up this amount by adding 
Rs. 409 tothe sum of Rs. 3,000 reccived from the defen- 
dant-respondents Nos. land 2,and that the latter sold 
these two pieces of land along with another piece (not 
- in suit) to the defendants-respondents Nos- 3 and 4 on 
3rd July 1924 for a sum of Rs. 11,000. 

The plaintiffs’ suit is for a decree directing the: 
defendants Nos. 3 and 4 to reconvey the plaint lands to 
them. The plaint isso defective that itdoes not even 
declare the plaintiffs’ readiness and willingness to pay 
the sum of Rs, 3,000 or any other sum ; and in order to. 
understand the true purport of their allegation reference 


645 


1927 


MAUNG 
SHWE [PHOO- 
AND EIGHT 


v. 
Mauns’ Tun. 
SHIN ND 
THREE 
HEALD AND 
Mya Bu, JJ. 


646 


1927 
MAUNG 
‘SHWE PHoo 
AND EIGHT 


v 
Maune Tun 
Sain AND 

THREE. 
ann 
HEALD AND 
Mya Bu, JJ. 


INDIAN LAW REPORTS. _[ VoL. V 


has to be made not only to the plaint but also to the first 
plaintifi’s examination for the purpose of framing issues 
and hisand Maung Shwe Hla Tun’s depositions. 

The allegations inthe plaintareto the effect that 
though the transfer by U Shwe Kyay, Ma No, Ma E 
Byu and Maung Shwe Hla Tun in favour of the 
Chettiar was by means of a registered deed of sale, it 
was merely “a temporary transfer on account of debts” 
due to the Chettiar ; that the sum of Rs. 3,000 men- 
tioned in the deed of sale in favour of the defendants 
Nos, 1 and 2 was not the price paid for the land but 
was money lent to them by the latter on the understand- 
ing (a) that the lands would be temporarily transferred 
by the execution of a deed of sale, (b) that the trans- 
ferees were to reconvey the land at .any time on pay- 
ment of Rs. 3,000 with interest at the rate of Rs. 2 per 
cent, per mensem and (c) that the plaintiffs would pay 
up the interest regularly once a year. The plaintiffs 
further alleged that the 3rd and 4th defendants 
purchased the plaint lands with notice of this arrange- 
ment between them and the 1st and 2nd defendants. 

The defence is denial of the alleged arrangement. 
The defendants contend that the transfer by the 
plaintiffs to the 1st and 2nd defendants was nothing but 
an out-and-out conveyance, 

When examined for the purpose of framing issues, 
plaintiff No. 1 stated “‘ we borrowed Rs, 3,000 from 
him (defendant No. 1) to pay off thé debts and irans- 
ferred the two pieces of land to him by a registered 
deed of sale. At the time of the transfer there was an 
agreement that the land would be conveyed to us 
at any time on payment of Rs. 3,000 bearing interest 
at 2 per cent. per mensem. 

Issues were then framed. The learned Additional 
District Judge, apparently losing sight of the importance’ 
of the distinction between prior, contemporaneous 
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and subseqent agreements with reference to the 
provisions of section 92 of the Indian Evidence 
Act, worded the first issue in a very general way as 
follows:— ‘‘Was there an agreement between the 
plaintiffs and defendants Nos. 1 and 2 that the latter 
would return the plaint land at any time on payment 
of Rs. 3,000 with interest at 2 per cent. per mensem ?” 
It was then pointed out on behalf of the defendants 
that the plaintiffs were seeking to prove by oral 
evidence that the sale effected by the registered deed 
was in effect only a mortgage or conditicnal sale and 
that such evidence was excluded by the provisions 
of section 92, Reply given on behalf of the plain- 
tiffs was that the agreement relied on by them was an 
agreement to resell or allow repurchase and _ that 
section 92: did not shut out oral evidence in proof 
of it. This gave rise to a preliminary issue which 
was decided in favour of the plaintiffs. Thus it 


was open to the plaintiffs to lead evidence to prove 


the agreement relied on. 
Maung Shwe Phoo (plaintiff No. 1) stated :— 


** We owed the Chettiar Rs. 3,400. Then we went to Ma 
Shwe Me who had dealings with the Ist defendant and asked 
her to see if I could raise a Ican from him. Tun Shin (ist 
defendant) said he would do business and made an appointment 
for the 11th Lazan Kason 1283 B.E. (17-5-21) at Kyaunggon, 
On that date we kept the appointment and met him . 

Shwe Hla Tun, Kya Tun (3rd plaintiff), the defendant(1st ela, 
dant) and I went to the Chetty. I asked. the Chetty to return our 
land in accordance with the promise. He agreed and made up 
the accounts and found that we owed Rs. 3,400 altogether. Tun 
Shin said he would pay this sum and we went to the registration 
office. The Chetty then gota deed drawn up conveying the land 
back to us. I the said to Tun Shin that I would get.a mortgage 
deed:drawn up but the defenglant said ‘No, let it bea deed of sale, 
similar to the Chetty’s.’ Transactions .of this kind are common 
in our part ofjthe world. Tun Shin promised that he would 
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return the land to us on payment cf Rs. 3,000 inserted in the deed 
of sale.” ae 
The only other plaintiff who gave evidence is Maung. 
Shwe Hla Tun. He said :— , 


“Then accounts were settled and Rs. 3,409 was found 
due. Maung Tun Shin said to the Chetty that he would pay 
this amount. Then we went cff to the registration office. First 
of all the Chetty signed a deedofa sale, reconveying the land 
tous. Tun Shin said,‘You must sell outright. Mortgages are 


{00 troublescme. You must do the same fcrmeas you did for 


the Chetty. .I don’t want your lands, You can have them back 
when you can redeem them, We agreed.” 

The above accounts of the transaction clearly 
show that the: plaintiffs’ case in reality was that the 
transaction contained in the deed of sale in favour 
of the first and second defendants was not a sale 
but a mortgage or a conditional sale by virtue of 
a contemporaneous oral agreement between-the parties 
to the transaction. The learned counsel for the 
appellants also made his position clear to us by 
stating that he relied on contemporaneous oral agree- 
mentand the surrounding circumstances and conduct of 
the parties to’ the transaction to show that the 
transaction was in reality a mortgage or a sale with 
a reservation in favour of the vendors for. repurchase. 
In these circumstances it is clear that the evidence 
adduced by the plaintiffs is obnoxious to the provisions 
of section 920f the Indian Evidence Act. See Maung 
Wala v. Maung Shwe Gon and one (1) which followed 
Maung Bin v. Ma Hlaing and others (2) and Balkishen 
Das and others v. W.F. Legge (3). For the appellants 
reliance is placed on the decision of the Privy Council 
in the case of Baijnath Singh v. Hajee Vally Mohamed 
Haiee Abba (4), wherein their Lordships observed 








- (3) (1923) 1 Ran, 472. (3) (1899) 22 All. 149, 
(2) (1905) 3 L,B.R4100, . (4) (1925) 3 Ran, 106. 


VoL. V] RANGOON SERIES. 


“section 92 merely prescribes a rule of evidence; it 
does not fetter the Court’s power to arrive at the true 
meaning and effect of a transaction in the light of 
all the surrounding circumstances.” This case is 
distinguishable from the one before us and also from 
the cases cited above. W,hat was sought to be proved 
in Baijnath Singh’s case (1) was that the bought and 
sold notes did not represent the contract between 
the parties which took place apart from the notes. 
In the case before us the plaintiffs are seeking to 
prove that the real nature of the transaction was 
different from that expressed in the deed. With 
reference to oral evidence of surrounding circum- 
stances and conduct of the parties in contradiction to 
the terms of.a written contract, the law appears to 
be as follows :—“‘ If the terms of the contract are ambi- 
guous, the. rights. of the parties may be determined 
with reference to::such circumstances and conduct 
as pointed out by their Lordships of the Privy Council 
in Ma Thaung v. Ma Than (2) andas ruled in Watchant 
v. Attorney-General of the East Africa Protectorate 
(3). But where the terms of the contract are un- 
ambiguous no such evidence can be given in con- 
tradiction to the terms of the contract.” See The 
North Eastern Railway Company v. Lord Hastings (4). 
The terms of the deed Exhibit I are clear and un- 
equivocal and they-express an outright sale. We have 
no doubt that the evidence relied on by the plaintiffs 
and tendered by them is excluded by section 92 of 
the Indian Evidence Act. For these reasons it is not 
open to the plaintiffs to prove that the transaction was a 
mortgage or that there was a contemporancous oral 
agreement to resell. The plaintiffs’ suit therefore fails. 

In the result the appeal must be, and it is here- 
by, dismissed with costs. 


(1) (1925) 3 Ran. 105. (3) (1919) A.C, 533. 
(2, (1927) 5 Ran, 175 at p. 183, (4) (1900) A.C, 260 at p. 263. 
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APPELLATE CIVIL, 
Before Mr, Justice Pratt, 


MA SAW 
v. 
MAUNG BA.* 


Stamt Act (II of 1899 andI of 1879)—Evidence Act (I of 1872),s. 91— 
Secondary evidence of unstamped document whether adniissible—Executid 
and unexecuted documents, 


Where a mortgage transaction has not been reduced to the form of a 
document within the meaning of section 91 of the Evidence Act and where 
the Transfer of Property Act did not apply, then secondary evidence of a note 
thereof and oral evidence of the transaction of mortgage which wasitself oral 

sadmissible. And where a formal deed of mortgage is drawn up on an 
unstamped palm leaf,so long as the mortgagor has not signed it, secondary 
evidence of its contents will be admissible, but if the deed has been executed 
by signing, secondary evidence is inadmissibic for lack of stamping. 


In re Chet Po,7 L.B.R.77 ; Ma Ein U v. Maung Aung Hmwe, 2 U.B.R. 
(1897-01) 365 ; Ma Hla U v. Ma Hta, L.P. Ap.131 of 1926; Maung Net v 
Maung Hmo Zan,2 U.B.R 367—followed. . 

MiTav. Nga Sein, (1997-09) U.B.R. 5—dissented from. 


Sanyal—for Appellant. 
Mukerjee—for Respondent. 


Pratt, J.—Plaintitf sued for redemption of certain 
lands. He asserted that at the time of the mortgage 
which was in 1891 or 1892, some record had been 
made on a palm leaf of the original mortgage and 
subsequent advances. He called upon the ist defend- 
ant in whose custody he alleged it to be to produce the 
document, but the latter declined to do so and denied 
its existence. 

He produced a copy or précis, it was not clear 
which, made by him of the original record and subse- 
quent memoranda and asked to be allowed to give 
secondary evidence of the contents of the document. 


* Civil Second Appeal No. 210 of 1926 (Mandalay.) 
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Both Courts have held that secondary evidence of 
an unstamped document is inadmissible and the suit 
has been dismissed. 

In the Upper Burma cases of Ma Ein U vy. Maung 
Aung Hmwe (1), Maung Net and Maung Hmo 
Zan (2), Thirkell White, J.C., undoubtedly held that 
Secondary evidence of a document not produced, which 
ought to have been stamped, but was not, is inadmissible. 

In the latter case of Mi Ta v. Nga Sein (3), Shaw, 
C.J., went further and held that a parabait mortgage 
‘dated 1894-95, though not signed, was executed within 
the meaning of the Stamp Actof 1879 then in force, 
and that secondary evidence of the unstamped parabaik 
‘document which defendant was alleged to be with- 
holding was not admissible. 

The correctness of this view was not accepted by a 
Bench on which I sat in Rangoon last year. (Vide Ma 
-Hla Uv. Ma Hia, Letters Patent Appeal No. 131 of 
1926.) 

In Chet Po’s case (4), it was held by a Full Bench of 
the Chief Court that as under section 2 of the Indian 
Stamp Act, 1899, ‘Execution’ means signature, an 
instrument which becomes chargeable with stamp duty 
‘only on being executed is not liable to stamp duty unti 
it is signed. 

It was further pointed out that in accordance with 
‘universal custom formal documents on palm leaf and 
parabaik have hitherto been treated by Upper Burma 
Courts as completed documents and admitted as 
evidence as such though not signed, The judgment 
concludes ‘‘Our decision that these unsigned documents 
are not liable to stamp duty does not necessarily imply 
that they must henceforward be regarded as incom- 
plete. The effect of the present decision is only that 


(1) U.B.R. (1897-01) 11 365. (3) U.B.R. (1907-09) Exccution 5. 
(2) U.B.R. (1897-01) II 357. (4) (1913) 7 L.B.R. 77. 
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ine the Courts cannot vaferee to admit any aes document 
Ma Saw in evidence merely on the ground that it is unstamped.”” 
Maune Ba. With this ruling I wholly agree. 

At the time of the palm leaf document now in 
question the Stamp Act.of 1879 was in force. 

That Act contains no definition of execution, and I 
am unable to agree with the view taken in Mi Ta’s 
case (1) by the learned Judicial Commissioner that an 
-unsigned parabaik document was liable to stamp duty 
-under the law in force prior to the introduction of the 
Stamp Act of 1899, 

I have no doubt that ‘execution’ ascii the old 
Stamp Act ordinarily connoted signature, though there 
may have been. special. instances where a document 
was executed other than by signature. 

From the extract.or copy taken from the palm leaf 
document in the:suit under appeal, however, it does not 
appear to-have been-an instrument of mortgage at all, 
but merely a note that a mortgage had taken place. . 

‘Unless the extract is extremely meagre,.it seems 
‘clear that the: mortgage transaction has not been. 
-reduced to the form of a document within St 
of section 91 of the Evidence Act. 

If that is so, then secondary evidence of the note 
and oral evidence of the transaction of mortgage 
-which was itself oral, is admissible. 

‘It will therefore be necessary to take evidence for 
plaintiff as to the actual form of the so called mortgage 
document and whether it amounts to an instrument 
of mortgage. 

If there is evidence that a formal deed of mortgage: 
was drawn up on a palm leaf, then secondary evidence 
of its contents will be admissible, unless it was signed: 
by the mortgagor, which is not alleged. 


PRatTrt, J. 





(1 U.B.R. (1907-09) Execution 5, 
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If it should transpire that a formal deed was drawn —-1927 

up and executed: by signing, then secondary evidence Ma Saw 
will be inadmissible for lack of stamping. Mavne BA. 

I set aside the finding of the lower Courts on the ppagy. y, 
preliminary issue of law and remand the suit for 
<lisposal on its merits in view of these considerations. 

Costs to follow final disposal. 

Appellant is entitled to a refund of the court-fees 


in this and the lower Appellate Court. 


APPELLATE CIVIL. 


Before Mr. Justice. Brown. 


AH CHOON cad 
v. July 4. 


T.S. FIRM.* 


‘Contract Act (IX of 1872), ss. 15, 72—“ Coercion ’'—Suit to ‘recover moneys 
paid to remove wrongful attachment. 

The Chettyar firm obtained a money decree against two persons personally 
though they were described in the plaint as partners of a firm, In 
execution of the decree the Chettyar firm attached the goods of the appellant as 
partnership property of its judgment-debtors and alleged that appellant was 
also a partner, but the procedure laid down in Civil Procedure Code, Order 21 
Rule 50 (2) was not observed. Appellant paid the decretal amount to prevent his 
-goods being seized and, on failing to remove the attachment, filed a suit for the 
recovery of his money against the Chettyar firm to whom it had been paid. 

Heid, that the word “* Coercion " in section 72 of the Contract Act is used 
in its general sense and thatif a third party was coerced into paying the 
‘money in satisfaction of a decree against a jadgment-debtor and was not him- 
self liable for the money, the money was paid by him under coercion within 
the meaning of section 72 of the Act, and a suit did lie to recover that money. 

Seth Kanhaya Lall v. The National Bank of India, Lid., (1913) 40 1.4. 56 
P.C.—followed. 


Janab Ali--for Appellant. 
Ekambaram—for Respondents. 


Brown, J.—The respondent T.S. Firm in Civil 
Regular No. 122 of 1924 of the Township Court, 


* Special Civil Second Appeal No. 657 of 1926. 
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Pyapén, filed a suit against two persons, Maung. 
Sit Pin and Ah Kwin, whom they called in the 
plaint managing partners of the firm of Ho Ho 
Company, Pyapén, for money due on a promissory-note.. 

he defendants admitted the execution of the pro- 
missory-note and a decree was passed against them. 
Nothing was said in the decree as to their being 
partners of the Ho Ho firm. The decree was passed 
on the 20th May 1924. On the 4th June the 
Chettyar firm applied for warrant of attachment of 
property in execution of the decrec and the property 
attached was the property in the possession of the 
present appellant, Ah Choon, who was carrying on the 
business in the shop. The Deputy Bailiff ¢laimed. 
to effect the warrant of attachment. Ah Choon, in 
order to prevent all the goods in his shop being 
seized, paid the decretal amount Rs. 894 to the 
Deputy Bailiff. The next day he made an application 
in the Court to the effect that the goods were his 
and were not liable to attachment and asked for the 
removal of the attachment. But this application 
was unsuccessful and the money was paid to the 
decree-holder. Ah Choon then brought a suit out. 
of which this appeal has arisen for recovery of the 
money which he alleges was paid by him under 
coercion to the Deputy Bailiff. The trial Court held 
that the money was paid under coercion and gave 
Ah Choon a decree. The District Court in appeal 


set aside this decree on the ground that whatever the 


motive of the payment it was clear that the Deputy 
Bailiff had no power to accept security for the 
decretal amount; that the money must have been: 
held to have been paid in satisfaction of the decree 
and that Ah Choon’s remedy, if any, was against the 
judgment-debtors. It is against this decree of the 
District Court that the present appeal has been 
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filed, and I think that the view of the law taken by 
the learned Judge of the District Court was wrong. 
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It was held by their Lordships of the Privy 1s. mem. 
Council in the case of Seth Kanhaya Lall v. The jppows, 14 


National Bank of India Limited (1), that the word 
“coercion” in section 72 of the Indian Contract 
Act is used in its general sense and that, if a third 
party was coerced into paying the money in satisfaction 
of a decree against a judgment-debtor and was not 
himself liable for the money, the money was paid 
by him under coercion within the meaning of section 
72 or the Contract Act, anda suit did lie to recover 
that money. 

The question then for consideration is whether 
the appellant was acting under coercion when he 
paid the money and whether he was liable to pay. 
It is quite clear that when the Deputy Bailiff went 
to execute the warrant of attachment there was no 
decree at all against the appellant under which he 
could be held liable. It is contended that this is 
simply due to a mistake which was rectified Jater. But, 
even if this were so, it seems to me clear that the 
attachment was illegal. 

The Chettyar’s case is that Ah Choon, Sit Pin 
and Ah Kwin were the three partners in the firm of 
Ho Ho & Co. ; that it was the firm of Ho Ho & Co. 
who borrowed the money and that it was against 
that firm that they got the decree. Admittedly no 
personal decree has been passed against Ah Choon. 
The property of the partnership, therefore, can only 
be attached under the provisions of Rule 50 of 
Order XXI if the decree were against the partner~ 
ship; and if the property in the shop were the 
parinership property, then the attachment was 


(1) (1913) 40 LA. 56, 
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perfectly legal. But it is clear that the property 
said to be attached was not the property of the 
partnership of these three men, as it has been abund- 
antly proved that this partnership was dissolved long 
before the decree was executed; and if the decree- 
holder wished to proceed against Ah Choon personally 
it was incumbent on him to take action under sub- 
tule 2 of Rule 50, This he clearly did not do. 
The attachment was therefore an illegal attachment. 
The respondent Chettyar alleges however that even 
if the attachment were illegal Ah Choon paid up 
the money perfectly willingly. 

Karapaya Pillay in his evidence says that when 
the Deputy Bailiff was going to attach the property 
Ah Choon said he was liable and paid the money. 
He is supported in this by Muthu Raman Servai- 
But I think that the trial Judge was perfectly correct 
in holding that these witnesses were not speaking the 
truth. 

Ah Choon’s witnesses state that it was only after 
considerable persuasion and in order to prevent his 
business being closed that he consented to pay the 
money. And the Deputy Bailiff who was called 
asa witness by the Chettyar says that plaintiff, that 
is, Ah Choon, said that he did not know the decretal 
amount and that he was never sued before, and 
then he (the Bailiff) directed the plaintiff to go to 
Court. He further says that he. was first of all 
asked to take security and finally that it was 
only after about an hour of speaking that the money 
was paid. His evidence alone makes it fairly clear that 
the payment was not freely and willingly made; 
and Ah Choon’s action in going to the Court the 
very next day and complaining about the matter 
confirms his story that he paid only under com- 
pulsion and in order to prevent a very serious 
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interference with his business. In such a case 
he can justly claim that he was induced by 
coercion to puy the money, and, on the authority of 
Seth Kanhaya Lall's case, he is entitled to recover 
that money unless he himself is liable for the debt. 
I do not consider that the Chettyar has satisfactorily 
proved his liability. The Chettyar claims that the 
money was advanced to the partnership. That is 
entirely denied by Ah Choon himself and also by 
one of the executants of the note, Sit Pin. Sit Pin 
says that the money was borrowed by him and Ah 
Kwin personally and that the money was used by 
Ah Kwin on his own personalaccount. The note itself 
reads ‘We, Maung Sit Pin and Ah Kwin, of Ho 
Ho & Co., ist Street, Pyapon, promise to repay 
the Rs. 650.” It does mention Ho Ho & Co. but 
the persons who promised to pay are Maung 
Sit. Pin and Ah Kwin, and I do not think it is 
possible, on the face of the note, to say definitely 
that the’ money was borrowed on behalf of the 
partnership or that the promise was made to 
repay on behalf of the partnership. It is true that 
there is the seal of the partnership on the document, 
but, Sit Pin denies that this was put on at the time 
and denies that the seal was the one ordinarily used 
on such promissory-notes taken out for the partner- 
ship. And Suit No. 122 was not really ;filed against 
the partnership at all. It was filed against Maung 
Sit Pin and Ah Kwin as managing partners of the 
firm. It was not filed against the firm by their 
managing partners and there is no mention at all 
in the proceedings of Ah Choon. 

At the time this suit was filed it would appear 
that the partnership had been dissolved and _ that 
the assets and liabilities of the partnership had been 
made over to Ah Choon. In these circumstances it 
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is very curious that Ah Choon’s name should have 
been left entirely out of the plaint if the plaintiff did 
really mean to sue the partnership. Ah Choon has. 
shown that at the time of the dissolution a number of 
debts owed by the partnership were shown including. 
a debt to the T.S. Firm, but the debt now in. 
dispute was not included. Of course an agreement 
of this kind between the partners would not be 
binding on the Chettyar, but it does lend corro- 
boration to the story of Maung Sit Pin and Ah Kwin 
that this money was never borrowed for or on. 
behalf of the firm at all. 

In these circumstances I am not satisfied that it- 
has been shown that Ah Choon was liable for this. 
debt and as in my opinion the attachment was. 
clearly illegal he is entitled to recover the sum paid! 
by him, 

I accordingly set aside the decree of the District: 
Court and restore that of the trial Court for payment 
by the T.S. Firm of the sum of Rs. 894 to the: 
plaintiff Ah Choon. The Chettyar respondent wilk 
pay the costs of the appellant throughout. 
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APPEL! ATE CIVIL. 
Before Mr. Justice Maung Ba. 


MA SHWE MRA PRU AND ONE aon 


v. July 5. 
MAUNG BA ON.* 


Civil Procedure Code (Act V of 1508), s. 47—Judgment-debtor’s legal repre, 
sentative claiming attached property whether a question between parties , 
Held, that where a person is sued as a legal representative of a deceased 
person and he objects to the attachment cf certain property in exec: tion of 
the decree, claiming it as his own property, the question is one between the 
parties and their representatives and falls within the scope and purview of 
section 47 of the Civil Procedure Code. 
Punchanun Bundopadhya v. Rabia Bibi,17 Cal. 711—referred to. 


Sein Tun Aung—for Appellants. 
R. M. Sen—for respondent. 


Maunc Ba, J.—This second appeal arises out of an 
execution case involving an important point of law 
whether the objection raised to an attachment of the 
deceased’s property by the judgment-debtor, against 
whom a decree was passed as a legal representative, 
alleging that the property is not Jiable to be attached 
as it belongs to him by virtue of a gift made to him 
by the deceased prior to the suit or decree, is a 
matter which falls within the scope of section 47 or 
within the purview of Rule 58 of Order 21, Civil 
Procedure Code. 

The Subdivisional Judge of Kyauktaw treated the 
objection as an ordinary application for removal of 
attachment under Order 21, Rule 58. If that proce 
dure were correct, no appeal would lie from an order 
passed by the Subdivisional Judge. The learned 
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District Judge of Akyab was of opinion that the 
objection was a matter falling within the scope Of 
section 47, and that therefore an appeal lay. 

It is now urged that that view of the learned 
District Judge is incorreci, and that section 47 is not 
applicable. Maung Ba On was one of the defendants 
sued as legal representatives of the deceased U Kyaw 
Khine in the original suit. In execution of the 
decree passed against him and the other legal repre- 
sentatives, certain property was attached as forming 
part of the deceased’s estate. Maung Ba On preferred 
a claim to one-half of the property, alleging that the 
same had been gifted to him bya gift made about 
four years previously. The question to be decided 
therefore is whether that portion of the property has 
descended to him as the representative of the deceased 
and is liable to be attached in execution of the decree 
against him as such representative or whether it 
belongs to himself and not in such representative 
character. Surely this is a question arising between 
the parties to the suit in which the decree was passed 
relating to the execution of the decree. That being 
so, the question is one falling within the scope and 
purview of section 47, 

The learned Advocate wishes to draw a very fine 
line between a case where a legal representative 
bases his claim upon a title acquired before the 
decree and that based upon a title acquired after 
the decree. He urged that section 47 would be 
applicable only in the case of a claim based upon 
title acquired after the decree. I do not see any 
reason for drawing such a distinction. Ba On is no 
doubt a party to the suit, and the question whether 
the property attached is attachable as being part of the 
estate or not attachable as being his own property 
is a question relating. to the execution of the decree 
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passed against him as a legal representative. If he 
were to bring a regular suit to decide that dispute, 
it would have to be decided in that suit whether 
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the property in dispute was liable to be attached as yyauve Ba 


part of the deceased’s estate or that it was not liable 


is 


to be attached as it belonged to Ba On. The matter Mavne Ba, 


to be decided in the regular suit under Order 21, 
Rule 63 is therefore practically the same as that to 
be determined under section 47, Since itis a matter 
that may as well be determined by the Court ex- 
ecuting the decree, the Legislature has laid down that 
in such circumstances that matter should be deter. 
mined by the Court executing the decree and not by 
a separate suit. The Judicial Committee has pointed 
out that it is of the utmost importance that all 
objections to execution should be disposed of as 
cheaply and:as quickly as possible. .Consequently .in 
order to attain that object a wide and liberal’ con- 
struction: has always been placed on section 47 in 
order that all questions which can possibly be deter- 
mined in execution proceedings should be so deter- 
mined, A Full Bench of the Calcutta High Court in 
the case of Punchanun Bundopadhyu v. Rabia Bibiana 
others (1), has put the same construction upon section 
244 of the old Code (now section 47 of the new 
Code). The Full Bench held that an objection taken 
by a person who has become the representative of 
the judgment-debtor in the course of the execution of a 
decree to the effect that the property attached in 
satisfaction thereof is his own property, and not held 
by him as such representative, is a matter cogniz- 
able only under section 244 of the Code of Civil 
Procedure, and not the proper subject-matter of a 
separate suit. 


__ 


(1) (1890) 17 Cal. 711, 
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The learned District Judge in allowing the appeal 
has not expressly declared that the claim is to be 
allowed only in respect of half of the property. 

The appeal is accordingly dismissed with costs, 
but I note that in the decree it should be clearly 
stated that the attachment is to be released only from 
half of the property. 


APPELLATE CIVIL. 
Before Mr. Justice Maung Ba, 


U PO NYUN aAnpD ONE 
v. 
MA PAN ME.* 


Civil Procedure Code (Act V of 1903), O. 23, r. 3--Compromtise decree, its 


content s. 
An agreement or compromise arrived at between parties toa suit, in 


whole and not in part, is to be recorded, and the decreeis then to confine its 
operation to so much of the subject-matter of the suit asis dealt with by the 
agreement. An effe:tual method would be for the decree to recite the whole Of 
the agreement and then to conclude with an order relative to that part that 
was the subject-matter of the suit, or itcould introduce the agreement in a 
schedule to the decree ; but in either case, although the operative part of the 
decree would be properly confined to the actual subject-matter of the then 
existing litigation, the decree taken as a whol: would include the agreement. 
Hemanta Kumari Debt v. Midnapur Zamindari Co., 47 Cal. 485— 


referred to. 


Kyaw Din—for Applicants. 
Guha—for Respondent. 


MaunG Ba, J.—This revision arises out of Civil 
Regular Suit No. 51a of 1926 of the District Court 
of Tharrawaddy. In that suit applicants, U Po Nyun 
and his second wife Ma Ohn, brought. an action 
against his adopted daughter Ma Pan Me to have a 
deed of gift executed in her favour set aside on the 





* Civil Revision No. 1:7 of 1927, 
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ground of fraud and misrepresentation. It appears 
that U Po Nyun had adopted Ma Pan Me, her sister 
Ma Pan Thwe and her brother Maung Po Hman, 
before he married the second wife; that there were 
other suits between U Po Nyun, his two adopted 
children and grandchildren, Saw Thein and Than 
Mya; that all these suits were compromised and 


that the terms were embodied in one agreement 


So far as this suit is concerned, the agreement 
between the parties was that the suit should be 
dismissed without costs except that U Po Nyun was 
to have a decree for the pucca building and the 
granary, which were covered by the said deed of 
gift and also that the defendant, Ma Pan Me, as 
well as Maung Thu Daw, Maung Po U, Maung Saw 
Thein, and Ma Than Mya were to be allowed to live in. 
the pucca building and store paddy in the granary 
The agreement was signed by U Po Nyun and Ma 
Ohbn on the one part and Maung Thu Daw, Ma 
Pan Me, Maung Po U and Maung Po Hmon on the 
other. 

The learned Judge did not write any judgment 
embodying the terms of that agreement but in his 
diary order dated the 9th December 1926 ordered 
that there would be a decree in terms of the agree- 
ment so far as it related to the suit. That order 
was followed by a decree, which ordered that the 
plaintiffs U Po Nyun ind Ma Ohn were to be the 
owners of pucca building and granary; that the 
registered deed of gift made in favour of Ma Pan 
Me was to stand except that the plaintiffs were to 
have the pucca building and the granary and further 
that the suit be dismissed without costs as regards 
the rest of their claim. 

Ma Pan Me thought that this decree was not in 
accordance with the terms of the compromise and 
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applied to the District Judge for an amendment of 
the decree. The learned Judge then ordered that 
Ma Ohn’s name should be omitted and that the 
right of Ma Pan Me to live in the pucca house and 
store paddy in the granary should be mentioned. 

As regards the first point about the inclusion of 
Ma Ohn’s name, it may be pointed out that she was 
a party to the agreement of compromise and that she 
was a co-plaintiff in the suit. It may also be pointed 
out that, as second wife, she has an interest in the 
Subject-matter according to Burmese Buddhist Law. 
Therefore the first part of the order is quite wrong. 
Her name should be included. . 

As regards the second point, the learned Judge 
was of opinion that this leave to live in the house 
and store paddy in the granary formed part of the 
consideration. He has overlooked that fact that U Po 


Nyun and Ma Ohn agreed to allow not.only Ma Pan 


Me. but also four others to have such a right. No 


‘doubt it is a matter of some difficulty in finding 


which matters relate to the suit and which matters 
do not relate to the suit within the meaning of Rule 3. 

In Hemanta Kumari Debi v. Midnapur Zamin- 
dari Co. (1), their Lordship of the Privy Counci] 
indicated how that phrase “matters relating to the 
suit” should be interpreted. At page 495 their 
Lordships observe:— ‘The terms of this section 
need careful scrutiny. In the first place, it is plain 
that the agreement or compromise, in whole and 
not in part, is to be recorded, and the decree is 


‘then to confine its operation to so much of the 


subject-matter of the suit as it dealt with by the 
agreement. Their Lordships are not aware of the 
exact system by which documents are recorded 
the Courts in India, but a perfectly proper and effectual 


(1) (1919) 47 Cal. 485. 
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method of carrying out the terms of this section would 
be for the decree to recite the whole of the agreement 
-and then to conclude with an order relative to that part 
that was the subject of the suit, orit could introduce the 
agreement in a schedule to the decree ; but in either 
case, although the operative part of the decree 
would be properly confined to the actual subject- 
matter of the then existing litigation, the decree taken 
as a whole would include the agreement.” 

In the present suit U Po Nyun and Ma Ohn 
sought to have the deed of gift, whereby U Po Nyun 
had given away all his immoveable property to Ma 
Pan Me, cancelled, alleging that his intention was to 
give her only 100 acres of land whereas the deed 
covered nearly 800 acres as well the house and 
granary. The effect of the agreement was that Ma 
Pan Me consented to have the deed cancelled so 
far as the house and granary were concerned. It is 
not quite correct to give a decree declaring that U 
Po Nyun is the owner of that property. The decree 
should be in favour of U Po Nyun and his wife to the 
effect that the suit be decreed so far as the house 
and granary are concerned. Therefore it is question- 
able whether the permission to live in the house 
and store paddy in the granary isa matter relating to 
the suit. It appears that Ma Pan Me and the other 
children have been living with U Po Nyun all the 
time. No doubt after this litigation the relationship 
between them must have become strained. However, 
this permission to Ma Pan Me and others to live in 
the house and store paddy in the granary is part of 
the agreement which can be enforced if necessary. 
There is a conflict of judicial opinion whether such 
enforcement can be done in execution or hy a 
separate suit. The Court is informed that U Po 


Nyun has even filed a suit to get the dispute 


of 
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regarding the nature and extent of this permission 
settled. So faras this suitis concerned, this permission, 
which is in favour of several persons including Ma 
Pan Me, should be left out and not embodied in the 
decree. 

I therefore set aside the amended decree of the 
District Court and direct that the first decree do 
stand. , 

The applicants are entitled to costs in this Court, 
three gold mohurs. 





APPELLATE CIVIL. 


Before Mr. Justice Heald and Myr. Justice Mya Bu, 


S.R.M.M.A. CHETTYAR FIRM 
v. 
MA PWA MAY awnbD ong.* 


Registration Act (XVI of 1908), s, 87—!Vhether registration valid if a bond is 
written on stamp of wrong kind, 
Held, that registration of a mortgage bond was not invalidated by the fact 
that it was written on a stamp of the wrong kind. 


Sarda Nath Bhattacharya v. Gobinda Chandra Das, 23 C.W.N, 334— 
followed. 


Anklesaria—for Appellant. 
Clark—for Respondents. 


HEALD, J.—Respondent sued Po Saung and Ma 
Twe Mi, who had purported to mortgage certain oil 
wells to them, to recover the amount alleged to be 
due on the mortgage. The date of the mortgage 
bond was the 13th of March 1924, and the suit was 
instituted on the 10th of June 1924, The mort- 
gagors confessed judgment, but the present appellant, 
who in a suit instituted on the 20th of March 1924 


an 
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had on the 1sth of May 1924 obtained an attach- 
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ment of the mortgaged property, claimed to be joined s.r. MM A, 


as a defendant and on being so joined pleaded that 
the mortgage was made fraudulently without 
consideration and by collusion between the parties to 
it, those parties being closely related to each other, 
in order to defeat the claim which he made in the 
suit. He brought to notice the fact that the mortgage 
bond was written on a court-fee stamp and not on 
a non-judicial stamp and suggested that the use of a 
wrong stamp was an indication of the haste which 
was necessary if the mortgage was to be executed 
before his suit was filed and his attachment effected. 

The Court framed issues as to whether the 
mortgage bond represented a genuine transac‘ion and 
was executed for valuable consideration, or was 
executed by the parties to it in collusion fur the 
purpose of defrauding appellant. There was also an 
issue as to whether the mortgage bond could be 
admitted in evidence on payment of duty and penalty. 
The Court came to the conclusion that consideration 
was paid, and although it found that the transaction 
was “ highly suspicious,” it held that it was not 
proved to be collusive or fraudulent. As for the 
mortgage bond, the stamp duty and penalty were 
paid and it was certified by the Collector to be duly 
stamped, and it was admitted in evidence. In the 
result a mortgage decree was given in favour of 
respondents. 

Appellant appeals and his learned advocate says 
that he wishes to raise two questions only :— 

(i) whether the fact that the mortgage bond was 
writte: on a wrong stamp and was 
therefore not properly stamped at the 
time when it was registered, invalidated 
the registration, and 
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(ii) whether or not the mortgage was fraudu- 
lent and collusive. 
On the first of these questions no authority has 
been cited in this Court which-casts any doubt on 
the correctness of the ruling of the High Court of 
Calcutta in the case of Sarda Nath Bhattacharya v. 
Gobinda Chandra Das (1), and we are of opinion 
that the provisions of section 87 of . the 
Registration Act cover the case. We hold therefore 
that the registration of the bond was not invalidated 
by the fact that it was written on a stamp of the wrong 
kind, 
[On the evidence his Lordship held the mortgage 
to be a fraudulent and collusive transaction and set 
aside the mortgage decree. | 


Mya Bu, J.—I concur. 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt,, K.C., Chief Justice, and Mr, Justice Brown. 


MAUNG PWA AND OTHERS 
v. 
MAUNG PO SA AnD OTHERS.* 


Simple mort gage~-Subsequent transfer of possession to mortgagee—-Burdcn of 
proof to explain natureof possession. 


In 1905 the owner of the land in suit effected a registered simple mortgage 
in favour of the Ist defendant-appellant and his wife(since deceased) to secure 
repayment of Rs. 1,500 and interest. A year later the mortgagor gave 
possession of the property tothe 1st defendant-appellant. In 1926, respon- 
dents who are the heirs of the original mortgagor sued appellants for 
redemption of the property alleging that possession was given for securing 
interest. Appellants stated that the land was made over to them by way of 
gale in full satisfaction of the mortgage debt and interest. The trial Court 
placing the burden of proof on the appellants, decreed the suit. 

Held, reversing the judgment, that the burden of proof, under the 
Circumstances of the case, lay on the respondents to show the nature 
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of the possession, and they having failed to proof how possession paseed, ‘no 1927 


presumption that the possession of the defendants was not adverse could be a 
? Matne Pwa 


drawn. 

Fer RUTLDEGE, C.J.—Where land is mortgaged without possession and sa ges 
possession is subsequently given to the mortgagee, who alleges itty bein virtue Mauna Po 
of an outright sale, the onus of showing the nature ofthe transaction is on the Sa AND 
party out of possession in cases of long possession. When possession has been i chamce 
less than 12 years and where the title of the previous owner is admitted, then 
the onus lies on the person in possession who alleges an outright sale. 


A.T.A.R.M. Chetty Firm v. M. A.M. Mahomed Kashim and thirteen, 3 
Ran. 367 ' Maung Ok Kyi and four v. Ma Pu and two 4 Ran. 368—referred 
to and explained. ; 

Maung San Min and one v. Maung Po Hlaing and others, 4 Ran. i— 
referred to. 


Ma Dun v, Lu O and one, 5 L.B.R. 40—dissented from. 
Thein Maung—for Appellants. 
Hay—tfor Respondents. 


Brown, J.—The land in suit originally belonged 
to one Ma Sa Pa. In the year 1905 Ma Sa Pa 
effected a simple mortgage of the land in favour of 
the appellant Maung Pwa and his deceased wife, 
Ma Shwe Hnit, by a registered deed. The principal 
amount secured by this registered instrument was 
Rs, 1,500 and the rate of interest Rs. 2-8-0 per cent 
per mensem. About a year later Ma Sa Pa was 
unable to pay the interest on the mortgage and 
possession of the land was given to Maung Pwa. 

The respondents, who are the children of Ma Sa 
Pa and her legal representatives, have sued for 
redemption of the mortgage of the land, and have 
been given a decree. Against this decree the 
appellants have now appealed. 

The original simple mortgage is admitted and it 
is also common ground that possession of the land 
was given to Maung Pwa a year after the mortgage. 
The plaintiff-respondents say that, when possession 
of the land was made over, it was made over simply 
as security for payment of the interest under the 
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mortgage, the annual rent for the land being 
accepted in lieu of interest. The defendant-appel- 
lants say that the land was made over to them out- 
right by way of sale for the sum of Rs. 1,900 made 
up of the principal and interest due on the 
mortgage. 

The trial Judge held that the burden of proving 
the outright transfer or rather the contract to 
transfer outright rested on the appellants and that 
the appellants had not discharged that burden. 

It is contended on behalf of the appellants that 
the simple mortgage of 1905 is no longer in existence 
and that the suit is therefore not maintainable. If 
the simple mortgage was extinguished in 1906, then 
quite clearly there is no mortgage now in force, as 
at the time of the making over of the possession of 
the land section 59 of the Transfer of Property Act 
was in force and there is no suggestion that any 
registered deed was executed at the time of this 
transaction. 

We have been referred to the decision of a 
Full Bench of this Court in the case of Maung Ok 
Kyi and four v. Ma Pu and iwo (1). The facts of 
that case were very similar to those of the present 
case. In that case also there had been a simple 
mortgage of land by a registered deed and possession 
had been made over to the mortgagee about a year 
after the mortgage. The original owner of the land 
sued for redemptfon of the mortgage and the 
defendants pleaded that the land had been made 
over to them outright ; but there was admittedly no 
registered instrument for the subsequent transaction. 
It was held that in such circumstances it was open 
to the defendants to plead the invalid sale to them 


(1) (1926) 4 Ran. 368. 
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as a defence to the mortgage claim. That point is 
not now in dispute. Nor did the trial Judge take a 
contrary view. His view was that the burden of 
proof in such circmstances lay on the defendants. 
But in the course of the judgment in the case of 
Maung Ok Kyi, the learned Chief Justice expressed 
the view that the onus of proving what the subsequent 
transaction was lay on the person who was not in 
possession. A somewhat similar point was considered 
by us in the case of A.T.A.R.M.M. Chetty Firm v. 
M. A. M. Mahomed Kasim aud thirteen (1). In that 
case we accepted the law as laid down in Ma Dun 
v. Lu O and one (2), that when land was mortgaged 
without possession and possession subsequently 
passed to the mortgagee, the burden of proving that 
the transfer in which possession was given was an 
outright sale lay on the person alleging it. We held, 
however, that, in considering whether the burden of 
proof had been discharged, all the circumsiances of 
the case including the conduct of the parties must 
be borne in mind. The result of that case was that 
we held the outright sale to have been proved. 
Our decision accepting the view as to the burden of 
proof taken in Ma Dun’s case was therefore merely 
obiter and I feel doubtful whether that decision was 
correct. But it is unnecessary now to. pronounce 
definitely on the general proposition. In the present 
case the plaintiff Maung Po Sa says as to the subsequ- 
ent transacticn : “ U Pwa and Ma hnit agreed to reduce 
Rs. 50 out of interest Rs. 450 and agreed to keep 
the suit land with them for Rs. 1,900 by way of 
(egev: cocSeos) usufructuary mortgage.” This alone 
suggests the entering into a new contract. As 
pointed out by the learned Chief Justice in Maung 
Ok Kyi’s case, the outstanding characteristic of a 
(1) (1925) 3 Ran. 367. (2) (1909) 5 L.B.R. 40. 
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simple mortgage is that posseseion remains with the 
mortgagor. And if possession subsequently passes to 
the mortgagee that possession is not explained or 
accounted for by the simple mortgage instrument. 
The land in dispute in the present case has been 
in the possession of the defendant for 20 years and 
the principal point in dispute in the present case is 
as to the possession of this land, An action for 
recovery of possession could not possibly arise on 
the contract of a simple mortgage. We think it 
is clear that what the plaintiffs are really suing on 
is not a simple mortgage at all but the alleged 
usufructuary mortgage and that, whatever the 
nature of the transaction in 1906, it had the effect 
of extinguishing the previous simple mortgage. That 
being so, it follows that there is now no legal 
mortgage in effect and in accordance with the 
ruling of a Full Bench of this Court in the case of Maung 
Sai Min and one v. Maung Po Hlaing and others (1); 
the suit, as framed, for redemption of the land wil! 
not lie. The plaintiffs might have been able to sue 
for possession based on title. But even if they were 
allowed now to change the suit and sue on the iitle, 
I do not think that they can be held to have 
succeeded. There is no mortgage of the land and 
the defendants have been in possession for 20 years. 
The suit, if based on title, must be a suit under the 
provisions of Article 142 of the Limitation Act and 
in suits under that Article the burden of proving 
that the possession of the defendant is not adverse 
lies on the plaintiff. In this case the defendants 
clearly plead that their possession was adverse from 
the first. In order to succeed in the case, it was 
therefore clearly necessary that the plaintiffs should 


(1) (1926) 4 Ran. 1. 
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show how the defendents came into possession of 
the land and that that possession was not adverse. 
It follows from this that the burden of proof as to 
the nature of the original transaction rests on the 
plaintiffs. If they cannot prove how possession 
passed, no presumption that the possession was not 
adverse can be drawn. 

For these reasons I am of opinion that the trial 
Judge was wrong in placing the burden of proof in 
ihe case on the defendant; and it is clear from his 
judgment that his decision in favour of the plaintiffs 
was not based on any special belief in the plaintiffs’ 
evidence but on the view that the defendants: had 
not satisfactorily proved their case. As is only to be 
expected after so many years, the ora! evidence as 
to what took place when handing over the land igs 
not satisfactory on either side. 

The defendants have produced an unstamped and 
unregistered deed, which is certainly not on the 
face of it convincing. What is, however, quite clear 
and is not denied by the plaintifis is that in the 
year 1907 the Deputy Commissioner gave a certificate 
that they had acquired the status of landholders in 
respect of the land to Maung Pwaand his deceased 
wife. The defendants have tried to prove that Ma 
Sa Pa had notice of proceedings and agreed to 
the grant of this certificate. The oral evidence on 
this point may not be very satisfactory but the un- 
doubted fact remains that this certificate was issued 
and that no objection was taken to its issue at the 
time. In the ordinary way notice should have issued 
and the plaintiffs should have heard of the prcceed- 
ings before the certificate was granted. The fact 
that this certificate was issued to Maung Pwa without 
objection does lend strong support to his story that 
he was in possession as owner of the land. 
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I do not think it necessary to’ discuss in detail 


Mauxe Pwa the oral evidence adduced by the plaintiff on which 


AND OTHERS 
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MAUNG Po 
Sa AND 
OTIUERS. 


Brown, J, 


the trial Judge obviously did not place any great 
reliance. Some of the witnesses are related to the 
plaintiffs and they are all Burmans as are the 
plaintiffs themselves; whereas the defendant is a 
Karen. 

I do not consider that evidence is convincing 
or in any way sufficient to establish the claim for 
possession of the suit land worth about Rs. 10,000 
on payment of Rs. 1,900 from persons who have been 
in peaceful possession for 20 years. 

I am of opinion that the suit must fail. I would 
set aside the decree of the trial Court and pass a 
decree dismissing the suit of the plaintiff-respondents 
with costs in both Courts. 


RUTLEDGE, C.J.--I have had the advantage of 
reading the judgment of my learned brother and Ff 
entirely agree with his conclusion. I only add 


_ these observations in respect of certain obiter dicta 


in a joint judgment of his and mine in Indian Law 
Reports, II] Rangoon, page 367, and in my judgment 
in Indian Law Reports, IV Rangoon, page 368, In 
Ma Dun’s case (1), Mr. Justice Irwin stated that he 
was bound by the decision of a Bench in Ko Po Win's 
case (2), the effect of which was that, when land is 
mortgaged without possession and possession is sub- 
sequently given to the mortgagee, the burden of 
proving that the transaction in which possession was 
given was an outright sale lies, in the first instance, 
on the mortgagee. 1 am not prepared to accept this. 
statement as correct, as, in cases of long possession, 
I am clearly of opinion that the onus should be on 
the party out of possession. In cases, however, 


(1) (1909) 5 L.B.R 40, ' (2) 11 BL.R, 37, 
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where the possession, has been less than twelve 
years and where the title of the previous owner is 
admitted, the onus may properly be put on the 
person in possession who alleges an outright sale. I 
add this by way of qualification of the remark made 
in my judgment in Indian Law Reports, 1V Rangoon, 
at page 372. 

The appeal is allowed and the suit dismissed with 
costs in both Courts. 


APPELLATE CIVIL. 
Before Mr, Justice Maung Ba. 


K.K.S.A.R. FIRM 
v. 
MAUNG KYA NYUN anD onE.* 


Civil Procedure Code (Act V of 1908), O. 47, +.1—*' Any other sufficient reason 
meaning of —* Ejusden generis,” meaning of. 

The word ‘any other sufficient reason’ occurring in O. 47, rule 1 of the 
Civil Procedure Code, mean a reason sufficient on grounds at least analogo: sto 
those specified immediately previously, The Latin phrase “‘ejusdem generis” 
which means “ of the same kind "is more restricted than the word “analogous ”’ 

Chhajju Ram v. Neki and others, 3 Lah. 127 (P C)—followed. 


Ganguli—for Appellants. 
. Basu—for Respondents. 


This is an application for a certificate under Clause 
13 of the Letters Patent that it is a fit case for appeal. 

As the point involved is one of construction to be 
put upon the phrase “any other sufficient reason” 
used in Rule 1 of Order 47, Civil Procedure Code, I 
have allowed both sides to argue that point. The 
applicant Chettyar firm brought a suit against the 
respondents on a promissory-note, ard the respondents 
denied execution of that note. In the evidence 


* Civil Miscellaneous Application No. 58 of 1927, 
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tendered by the applicants it was alleged that the 
writer of the note was one Ma Tin U, but the applicants 
made no attempt to produce her, Consequently the 
respondents applied to the trial Jugde for an adjourn- 
ment to enable them to produce her in order to rebut 
the evidence tendered against them. -The. learned 
Judge accordingly adjourned the case. The respond- 
ents took out a summons, but as the witness was not 
to be found at her old address the summons was 
returned unserved. The respondents then applied to 
the Judge to give them another adjournment to enable 
them to make further efforts to secure that witness. 
But the Judge, who was presumably actuated by a 
desire to show short duration, refused to grant any 
more adjournment an d proceeded with the trial which 
resulted in a decree being passed against the respond- 
ents. The respondents subsequently succeded in 
finding the witness and applied to the trial Court fora 
review. The Judge granted the review and gave the 
following reason : ‘‘I see every effort was made by the 
applicants to bring Ma Tin U into the witness- box but 
as she could not be found applicants were obliged tu 
close their case as no further adjournment was allowed. 
The reason why this Court declined to allow any 
further adjournment by that time was to save to case 
pending idly for many months and not with reason to 
object to the examination of Ma Tin U. Since the 
Court has no objection to examination of Ma Tin U, I 
consider this application on this ground is a fit one to 
be admitted.” Against that order the applicants went 
upon appeal to the District Court. The learned 
District Judge dismissed the appeal recording the 
following reason: ‘‘ The lower Court was satisfied that 
respondents had made every effort to bring Ma Tin U 
to Court. There was documentary evidence on the 
record showing how respondents had taken out a 
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summons and how that summons was returned with a 
report that Ma Tin U’s whereabouts were unknown. 
In my opinion the provisions of Order 47, Rule 4, 
sub-clause (2) (b) have been complied with and so 
there is no cause for interference.”” The Chettyar firm 
were still not satisfied and came up to this Court on 
revisicn. I dismissed that application for revision 
saying. “‘On taking account of the circumstances 
under which the respondents were not given an 
opportunity of producing the rebutting evidence, I 
consider that those circumstances constituted a 
‘sufficient reason’ within the meaning of Rule 1 of 
Order 47, Civil Procedure Code. That reason need 
not be ejusdem generis with the other two specific 
grounds mentioned in that rule. It must be one 
sufficient to the Court or Judge dealing with the 
application for review. The question of the sufficiency 
of any reason must depend upon the circumstances of 
each particular case.” 

It is now contended that my view, namely, “that 
reason need not be ejusderi generis with the other two 
specific grounds,” is incorrect. In support of this 
contention the case of Chhajju Rai v. Neki and others 
(1), decided by a Full Bench of the Privy Council has 
‘been quoted. Viscount Haldane, who delivered the 
judgment of the Board, construed the phrase ‘“‘ any 
other sufficient reason” in the following words: “ Their 
Lordships think that Ruie 1 of Order XLVII must 
be read as in itself definitive of the limits within 
which review is to-day permitted, and the reference to 
practise under former and different statutes is 
misleading. So construing it they interpret the words 
‘any other sufficient reason’ as meaning a reason 
sufficient on grounds at least analogous to those specified 





(1) (1922) 3 Lah. 127. 
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immediately previously.’ In my opinion there is a 
distinct difference between the words “eiusden: generis” 
and ‘‘ at least analogous.” The Latin phrase “ eiusdem 
generis”’ according to Chambers’ Twentieth Century 
Dictionary means “of the same [kind.”’ The same 
Dictionary defines “analogous” as “bearing same; 
correspondence with; or resemblance to; similar in 
certain circumstances or relations.’’ So in my opinion 
the phrase “ ejusdem generis”’ is more restricted than 
the word “analogous.” In Byrne’s Law Dictionary 
‘“eiusdem generis” is defined as follows :“ Itis a rule of 
legal construction that general words following enumer- 
ation of particulars are to have their generality limited 
by reference to the preceding particular enumeration 
and to be construed as including only all other articles 
of the like nature and quality.”’ So I am of opinion 
that my statement that ‘‘the reason need not be 
ejusdem generis with the other two specific grounds ” 
is not inconsistent with the construction put by their 
Lordships of the Privy Council, viz: “that the reason 
must be sufficient on grounds at least analogous to 
those specified immediately previously.” I therefore 
still hold that the particular circumstances of the 
present case constituted a reason analogous to the other 
two reasons previously mentioned in Rule 1, namely, 
discovery of new and important matter and error 
apparent on the face of the record, 

For the above reasons I do not consider that a case 
is made out for granting the certificate applied for 
under the Letters Patent. The application is accord- 
ingly dismissed with costs—advocate’s fee three gold 
mohurs, 
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APPELLATE CIVIL. 


Before Sir Guy Rultedge, Kt., K.C., Chief Justiee, and Mr. Juslice Brown. 


MAUNG KIN LAY anp ONE 
v. 
MAUNG TUN THAING anp ong.* 


Suit to recover possessionof land based on titl: main’ainatle—Sutt to redeen a 
usufructuary mortgage without registered instrument not maintainable— 
Evidence Act (I of 1872, s. %—Evidence not to prove mortgage but to 
negative evidence of contract of sale admissible—Pyatpaing whether a 
docuinent recording terms of a contract. 

In 1917 respondents reccived Rs. 500 from appellants and made over 
possession of their land to appellants. No registered document was executed, 
and in the revenue registers the transaction was entered as a saic, the parties 
having signed a pyatpaing. Seven years later the respondents sued appel- 
lants to recover possession of their land as the land was agreed to be returned 
on repayment of Rs. 509. Appellants pleaded that they were in possession of 
the land by virtue of a contract of sale, that the respondents’ suit was virtually 
for redemption of an usufructuary mortgage and that it should fail for want of 
a registerd instrument, and that as the terms of the contract between the 
parties were contained in their report to the revenue surveycr ‘pyat patng , cral 
evidence to contradict the terms of the report was inadmissible, 

The trial Court and the Appellate Courts held that the respondents’ version 
was correct and gave them a decree. 

Held, that had the suit of the respondents been one for redmemption of an 
usufuctuary mortgage, it would have failed, but the suit as framed was one for 
recovery of possessicn based on titJe and, there being no allegation of the exis- 
tence of an usufructuary mortgage in the plaint, was therefore maintainable. 

_ Held, alsu, that the respondents were entitled to bring rebutting evidence 

to negative the evidence produced by the appellants as to the existence of a 

contract of sale. Sach evidence is not in contravention of section 91 of the 

Evidence Act nor for the purpose of proving the terms of a mortgage, A 

pyatpaing is a report of an actual sale, and does not purport to r.cord the 

terms of a contract or sale, and is therefore not a document within the 
meaning of section 91 of the Evidence Act, so as to bar the production of oral 
evidence. 

Maung San Min and one v. Maung Po Hlaing and others, 4 Ran. 1; Ma 
Hiwe v. Maung Lun, 8 L.B.R. 534—referred to. 


Kyaw Myint—for Appellants. 


S. M. Bose—for 1st Respondent. 
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Browy, J.—The land in suit was admittedly at one 
time the property of the respondents. In the year 
1917, they made over possession of the land to 
appellants and received from the appellants the sum 
of Rs. 500. The transaction was entered in the 
land revenue registers as a sale, but it is aduinitted 
that no registered document was executed. The 
respondents say that the Rs. 500 was given by way 
of loan on the understanding that the land would 
be returned when the loan was repaid. The appel- 
lants say that the land was made over under a con” 
tract of sale. 

The trial Court held that the respondents’ account 
of the transaction was the true one and decreed the 
suit, which was a suit for recovery of possession of 
land on payment of Rs. 500. The trial Court’s 
judgment was confirmed in appeal by the Disrtict 
Court and was subsequently again confirmed bya 
single Judge of this Court in second appeal. The 
appellants have been given a certificate under section 
13 of the Letters Patent to file a further appeal 
before a Bench of this Court and it is this appea} 
which is now before us. 

lt is not sericusly contended that on the question 
of fact we can go behind the concurrent finding of 
all the three Courts which dealt with the case. But 
this appeal is argued on two grounds: firstly, it is. 
urged that the suit was in fact a suit to redeem a 
mortgage and must fail because of the want of any 
registered document; and secondly, it is contended 
that even if it be held that the suit should not fail 
on this ground, the terms of the contract between 
the parties were reduced to the form of a document 
in their report to the revenue surveyor and therefore 
no oral evidence contradicting the terms of that 
report was admissible. 
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As regards the first point, reference has been made 
to the ruling in Maung San Min and one v. Maung 
Po Hlaing and others (1), by a Full Bench of which 
I was a member. In that case we held that when a 
plaintiff alleges that possession of immovable property 
has been given toa defendant as security for a loan 
of Rs. 100 or upwards but without the execution of 
any registered insirument, oral. evidence is not 
admissible to prove the transaction. In that case we 
were following a previous decision of the late 
Chief Court of Lower Burma in the case of Ma Htwe 
v. Maung Lun(2). It had been found by the learned 
Judge who made the reference to the Bench that the 
plaint in Maung San Min’s case was based on a 
usufructuary mortgage, and it was on that assumption 
that we came to our finding in the case. In his 
judgment the late Chief Justice remarked “ Had the 
plaintiff brought a suit merely alleging that she was 
the owner of the land and that the defendant was in 
wrongful possession thereof and claiming a decree 
for possession based on her title alcne there would 
be no objection to such a suit lying.” That was, of 
course, merely an obiter dictum but it was an obiter 
dictum with which I expressed agreement in my 
judgment and which still seems to me to be correct, 
The same view was suggested in Ma Htwe’s case 
also. The question for decision is therefore whether 
the suit in the present case was a suit for recovery 
of possession based on title; cr whether it was, in 
fact, a suit fot redemption of the usufructuary mort- 
gage. The plaint in the suit is headed “Suit for 
recovery and confirmation of possession of land.” It 
then goes on to recite that the plaintiffs are the 
owners of the land and that in 1917 they borrowed 
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Rs. 500 from the defendants and delivered possession 
of the land to them on the condition that they should 
pay Government revenue and enjoy rents and profits 
of the same in lieu of interest and that they would 
deliver possession of the same back to them on pay- 
ment of the said sum of Rs. 500 but that the transac- 
tion was not effected by registered instrument. They 
finally ask for a decree for possession on payment of 
Rs. 500. It is true that the giving to them of a 


_ decree in the terms they ask would have the same 


effect as a decree for redemption of a usufructuray 
mortgage. -But it is clear that the plaintifis do not 
allege in the plaint the existence of any usufructuary 
mortgage. They definitely say that there was no 
registered instrument and it follows from that no 
mortgage was effected. 

The defence is that the intention of the parties 
was to effect a sale and that the plaintiffs had agreed 
to execute a registered instrument of sale. The posi- 
tion on the admitted facts was, therefore, this :— 

The plaintiffs were the owners of the land 
and no title has passed either by way of sale 
or by way of mortgage because no registered 
intrument has been effected. The title therefore 
vests in the plaintiffs and ordinarily the person 
who owns land is entitled to possession thereof. 
On the facts alleged no mortgage was effected; the 
plaintifis could not sue for redemption of the 
mortgage but they could sue for possession of the 
land based on title and I do not consider that the 
mere fact that they stated in their plaint what they 
allege to be the true facts can debar them from 
enforcing their title. It may be that they could have 
sued for possession of the land without any mention 
as to the claim of Rs. 500 and have treated that sum 
merely as a personal debt. They have however 
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expressed their willingness to pay Rs, 500 asa condition 
precedent before obtaining their decree. If the 
present suit is bound to fail then it is difficult to see 
how any plaintiff who had made over his land toa 
defendant on similar terms could ever recover 
possession of that land. In my view of the case, 
on the pleadings of the parties, the plaintiffs were 
owners of the land and the defendants were in 
possession and the plaintiffs were therefore entitled to 
possession unless the defendants could show that they 
had a good right to resist their claim. The trans- 
action took place only about seven years before the 
suit was filed, and no question of limitation therefore 
arises. In such a case I consider that the position 
is as indicated by me in my judgment in Maung San 
.Min’s case ; that is to say it was open to the defendants 
to bring evidence to show that they were in possession 
under a contract of sale. But if they failed to prove 
this then the plaintiffs would be entitled to a 
decree, . 

The District Court in appeal held that the plain- 
tiffs were entitled to plead a contract of mortgage ; 
but in my opinion it is quite unnecessary to decide 
‘that point. The burden of proof lay on the defend- 
ants and on the defendants’ bringing evidence ofa 
contract of sale the plaintiffs were clearly entitled 
to bring rebutting evidence to show that no such 
contract was entered into. By doing this they 
would. in no way be contravening the provisions 
-of.section 91 of the Evidence Act, as their evidence 
could not be produced to prove the terms as 
‘to a contract of mortgage but simply to negative 
ithe evidence produced by the other side as to the 
existence of a contract of sale. There has been 
a clear finding by the Courts that the defendants 
failed to prove their contract of sale and that being 
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so, I am of opinion that the plaintiffs were entitled to. 
a decree. : 

It remains to consider the second point raised,. 
which is to the effect that the parties having admittedly 
signed ona pyatpaing that pyatpaing contains the terms 
of their contract and that no oral evidene is admissible 
to contravene the written document. This is asome- 
what revolutionary doctrine which, if accepted, would 
havea far-reaching effect. These reports to the revenue 
authorities are of almost daily occurrence, but 
so far as I know, no such claim has been made with, 
regard to them before. 

Section 91 provides that when the terms of a 
contract have been reduced to the form of a document 
nO other evidence shall be given of these terms except 
the document itself. Now in the first instance what the 
plaintiffs desired to prove in this case was not a sale 
—that they cannot possibly. prove—but a contract of 
sale. Looked at in that light it is clear that the pyat- 
paing relied on is evidence of no such contract. It 
purports to be a report of an actual sale. Further, Ido 
not consider that in the pyatpaing the terms of the 


- contract have been reduced to the form of a document 


within the meaning of section 91. A document is. 
described in section 3 of the Evidence Act as any: 
matter expressed or described upon any substance by 
means of letters, figures or marks or by more than one 
of those means, intended to be used or which may be 
used, for the purpose of recording that matter. The 
paytpaing is signed not for the purpose of recording a 
contract but for the purpose of reporting to the revenue 
authorities for revenue purposes what hasbeendone. It 
is true that such documents are referred to as evidence 
of what actually has taken place. But they do not 
purport to record in a formal manner the terms of the 
contract. In the present case all that the pyatpaing 
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suggests is that the land is sold outright for Rs. 500. S937 
No terms of a contract beyond this are given in the Me ee 
pyatpaing, and admittedly the statement in the report v. 
is not legally correct. THANG #0 
In these circumstances I donot consider that the one * 
pyatpaing can be considered asa document recording Brown, J. 
the terms of the contract. In my opinion the 
contents of the pyatpaing in the present case do not 
bar the production of any oral evidence And if it 
had debarred such evidence then it would have been 
fatal to the appellant's case. 
I therefore think that no good reason has been 
made out for interference in this appeal and I 
‘would dismiss it with costs. 
RUTLEDGE, C.J.—I concur. The appeal is dis" 
missed with costs. 


APPELLATE CIVIL. 
Before Sir Guy Ruttedge, Kt,, K.C., Chief Justice and Mr. Justice Carr. 
M. E,MOOLA and M.E. MOOLLA & SONS LTD. —joyy 


2. Aug. 1, 
CHARTERED BANK OF INDIA, AUSTRALIA, 
AND CHINA.* 


‘Conditions regarding decree to be passed not embodied in the decree cannot be 
considered by executing Court—Valuation of a secured creditor of his 
security under Presidency Towns Insolv ency Act (III of 1909), s, 12 (2); 
serviceof notice of prohibitory order on agent of managing direetor of a 
private company whether sufficient—Compromise between adjudicatin§ 
creditor and debtor no ground for withdrawing adjudication petition— 
Companies Act (VII of 1913), ss. 162,163, 174—-Grounds for winding-up a 
company. 

Held, that an alleged agreement between parties, prior to the passing of 
the decree and relating to the execution of that decree and not embodied in 
the decree cannot be eutertained by the enecuting Court. 








* Civil First Appeal No. 185 of 1927 and Civil Miscellaneous Appeals Nos. 
112, 127, 123, 129 of 1927 from the Ofiginal Side. 
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Mulla Ramzan v. Maung Po Kaing, 4 Ran. 118—followed. 
Hetd, that where asecured creditor gives an estimate of his security, under- 


Mootta, anp the provisions of the Presidency Towns Inslovency Act, section 12 (2) the 
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Court will not enquire into its correctness if itis a genuine estimate. 

Held, that a prohibtory order served op an attorney of the managing 
director of a private company which had no secretary was duly served, though 
it was addressed to the secretary of the Company. 

Held, that where there are other creditors whose consent has not been 
obtained, the Court cannot allow the petition of adjudication to be withdrawn. 
on the insolvent offering to pay the full amount due by him to the adjudicat- 
ing creditor, as ihat might resultin a fraudulent prefence in favour of one 
creditor, to the detriment of other creditors. 

Held, that having regard to the facts of the case, the large personal liability 
of the insolvent, his predominant holding of shares in the Company whose 
assets are mainly the private property of the insolvent transferred to the Com- 
pany, it was just an equitable to wind up the Company. 


N. M. Cowasji, Keith, Munshi—for Appellants. 
Leach, Clarke—for the Respondent Bank. 
Dhar, Clifton, Campagnac—for creditors. 


RUTLEDGE, C.J., AND CARR, J.—These are a group 
of appeals from Orders on the Original Side adjudicating 
Mr. Moolla an. Insolvent and winding up M. E. 
Moolla & Sons, Ltd., a private Limited Company of 
which he is the Managing Director and in which he 
holds a vast majority of the shares. As the questions 
in each are intimately connected, we shall deal with 
them in the same judgment. 

Mr. Moolla was possessed of a very large estate 
of immoveable property, and in about 1920 floated 
a Company called The Ally Moolla Industrial 
Corporation, to which he transferred inter alia 46 acres. 
of land with arice millat Pazundaung, and in which 
he held a large number of shares both Preference 
and Ordinary. 

Early in 1921 he promoted M. E. Moolla & Sons,. 
Ltd.,to which he transferred most of his immoveable 
property and in which he admittedly holds by far 
the greater number of shares. 
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The Ally Moolla Industrial Corporation by an 
order dated the 11th April 1924 was compulsorily 
wound up and Mr, J.A. Robin, Chartered Account- 
ant, appointed Official Liquidator. The winding-up 
has not yet been completed. 

We shall now proceed to deal with the indivi- 
dual appeals. 

Civil First Appeal No. 185 of 1927 :—Respondent 
Bank advanced to the appellants a large sum of 
money and as security held a mortgage dated the 
19th January 1923 over the premises known as No, 
7, Merchant Street, Rangoon, and the western half 
of First Class Suburban Allotment No 31, Rangoon, 
The Bank had a further security in that 9,900 
Preference shares in the Ally Moolla Industrial Cor- 
poration were transferred tothe names of the Agent 
and Sub-Agent of the Chartered Bank and the script 
lodged with the Bank. The Bank filed a mortgage 
suit being Civil Regular No. 360 of 1924 against the 
appellants and obtained a preliminary decree on the 
24th August 1925 for over Rs. 9,00,000. The Bank 
then applied fora personal decree against the appel- 
lants in respect of balance outstanding after the sale 
of the mortgage property. This wason 15th January 
1927. The appellants asked for time to file objections 
and time was given till 31st January 1927. Objections 
were not filed by 31st January 1927, but the 
appellants seem to have verbally pressed the ebjection 
that the Bank was not entitled to a personal decree 
until they had sold the 9,900 shares in the Ally 
Moolla Industrial Corporation . . . . [ Eventually, 
on the 3rd February 1927 a personal decree for 
Rs. 3,22,862-9-4 with interest was passed with the 
consent of the defendants’ attorney. ] 

On the 24th February, 1927, the Bank filed an 
application for execution and on the 9th March, 1927. 
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a prohibitory order was passed attaching 15,348 
Ordinary shares belonging to the Ist appellant in 
the 2nd appellant Company, which were in the 
custody of the Bank's advocates, Messrs. Ormiston 
and Leach, in respect of another creditor of the 
appellants. Then on 6th April 1927, the Bank 
applied to adjudicate the 1st appellant an insolvent 
and not until 25th April 1927 did the appellants make 
the application before us, which is one under Order 
21, Rule 2, of the Code of Civil Procedure to record an 
alleged agreement between Mr. Ormiston, the Bank’s 
advocate, and Mr. Burjorjee, advocate for the appellants. 
Mr. Burjorjee, in his affidavit in support, states that 
Mr. Ormiston promised thatthe Bank would never take 
any step to have M. E. Moolla adjudicated an insol- 
vent, or to wind up M. E. Moolla & Sons, Ltd., nor 
take any Steps to enforce the personal decree unless 
for the purpose of obtaining the rateable share of the 
Bank of any assets realised by any Court belonging 
to either of the judgment-debtors, and that on the 
strength of this promise the draft objections were not 
filed and that Keshavlal would attend before the Court 
and consent to the personal decree being passed. 

[ Their Lordships held on the affidavits that there 
was no such agreement and proceeded.) 

We therefore agree with the learned Judge on 
the Original-Side that the appellants have failed to 
prove any such agreement as that alleged and we 
are satisfied that the appellant’s attorney, Keshavlal, 
was himself fully aware of what transpired on the 
2nd February and was in no way induced to consent 
to the personal decree though thinking that Mr. 
Ormiston had made any such promiseas Mr, Burjoriee 
alleges in his affidavit. The application was not in. 
our opinion a bond fide one, but made with the 
object of gaining time. We have dealt with this 
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matter on the facts because it was so dealt with by 
the learned Judge on the Original Side, and because 
the facts are of importance in relation to the other 
appeals on the question as to whether there was any 
bond fide dispute as to the fact of the debt being 
due to the Bank. But we are also of opinion that 
the application was not one that could be entertained 
under Order 21, Rule 2, of the Civil Procedure Code 
or could be dealt with by the executing Court under 
section 47 of the Code. The case set up is similar 
to that of Mulla Ramzan v. Maung Po Kyaing (1) 
and we agree with the decision in that case and 
with the reasoning on which it is based. 

The appeal must therefore be dismissed with costs, 
ten gold mohurs. 

Civil Miscellaneous Appeal No, 112 of 1927:—This 
is an appeal by Mr. Moolla against the order of 
7th May 1927 adjudicating him an insolvent, and 
a complaint is made that the learned Judge acted 
unreasonably in not granting time to the appellant 
and in not holding an enquiry to ascertain the 
walue of the shares in The Ally Moolla Industrial 
Corporation, which the Bank held as security. 

[Their Lordships held that as the petitioner, 
though well known, had to be served by substituted 
service and had made several efforts for adjourn- 
ment, one being to go on pilgrimage to Mecca, 
the Judge on the Original Side was justified in 
treating the matter as urgent and in disposing of the 
same-on a Saturday.] Their Lordships proceeded : 

An objection is urged that the Bank put a 
fictitious value, namely Re. 1, on the shares held 
by them as security. The law no doubt requires 
the decrée-holder to value any security in his hands 


before applying to adjudicate. According to section 


(1) (1926) 4 Ran. 118, 
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12 (2) of the Presidency Towns. Insolvency Act: 
‘Tf the petitioning creditor is a secured creditor,. 
he shall in his petition either state that he is will- 
ing to relinquish his security for the benefit of 
the creditors in the event of the debtor being 
adjudged insolvent, or give an estimate of the value: 
of his. security. In the latter case, he may be 
admitted a petitioning creditor to the extent of the 
balance of the debt due to him after deducting 
the value so estimable in the same .way as if he 
were an unsecured creditor.” And Mr. Chamier (2nd 
Edition, page 30), states in his notes under this. 
section: ‘‘Where, however, a creditor gives an 
estimate of his security, the Court will not enquire 
into its correctness if it is a genuine estimate.’’ The. 
Bank’s Agent has in fact, valued the shares at the 
nominal sum of Re. 1, stating that there is no market. 
for the shares, and we are satisfied for the reasons. 
given that the estimate was genuine. Mr. Rahman’ 
stated that the Official Assignee had lately sold 100: 
Ordinary shares for Re. 1 a share and 50 for Rs. 1-1. 
In our opinion, these sales were not a genuine proof 
of the market value and were probably merely made. 
in view of the present proceedings. The Court was. 
entitled to accept the statement of the Bank’s Agent: 
without requiring any further proof and the accuracy 
of this valuation, as we have already seen in the 
previous case, is borne out by the Official Liquidator’s. 
evidence that the shares are worth nothing. He is. 
corroborated in this by the affidavit of a partner in’ 
Messrs. Mahony & Co., a firm of Stock and Share- 
Brokers of standing. 

The main question argued in this case, however,. 
was that there was no valild attachment on either 
Mr. Moolla or the Company. Service of notice was. 
accepted by Mr. S. M. Rahman Chowdhury, referred. 
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to in the argument as ‘“‘Rahman.’’ The power of 
attorney is dated the 12th July 1921 and is in favour 
Of three persons, Keshavlal, Rahman and one Cassim 
Nacooda. Itis not a full power, but from a careful 
perusal, the intention was obviously to make it as 
full as possible with regard to suits, legal proceed- 
ing or any case of whatsoever nature in any Court 
or public office or tribunal ‘“‘ and generally to do all 
acts and things for the said Mahomed Ebrahim 
Moolla in relation to the premises aforesaid as the said 
M. E. Moolla could do if personally present.’ It 
was urged that although this power gave the three 
persons named power to take any action with regard 
to the institution, prosecution or defence of a suit, 
it did not empower them to accept notice for Mr. 
Moolla in an execution matter. In view of the 
words quoted, and the whole tenor of the instrument 
we consider that this argument is unsound and we 
are of opinion that Mr. Rahman had full power 
to accept notice for Mr. Moolla. The question of 
his power to accept on behalf of the Company 
requires some further consideration. The attachment 
of the. shares was by way of Prohibitory Order. 
According to Order 21, Rule 46, ‘‘(1) In the case 
of . . . . asharein the capital of a corporation 
ee the attachment shall be made by written 
order prohibiting . . . . the person in whose name 
the share may be standing from transferring the same 
or receiving any dividend thereon . .. . (2) A 
copy of Such order Shall be affixed on some conspicuous 
part of the Court-house, and another copy shall be sent 
. to the proper officer of the corporation 
1? 

We may mention that Mr. Moolla as Managing 
Director gave the three persons above-named and al- 
most identical power on behalf of Moolla & Sons, Ltd. 
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The order was sent to the officers of the Company 
and was received by Mr. Rahman, the attorney of the 
appellant, who was Managing Director of the Company. 
A point is made’ that it was addressed to the 
Secretary of the Company. The Company, being 
a private one, had no Secretary. Obviously, in such 
circumstances, the Managing Director was the 
proper officer of the Company within the Rule, and, 
considering the powers entrusted to Mr. Rahman 
by his power of attorney, he was duly empowered 
to receive the notice on behalf of Mr. Moolla.- 
If the notice had been sent by registered post to 
the offices of Company, the Rule would have 
been sufficiently complied with. We _ therefore 


agree with the learned trial Judge in holding that 
there had been an effective and valid attachment 


of the shares for twenty-one days and that the 
appellant had consequently committed an act of 
insolvency. . 

A further point has been urged that at the 
hearing on the Original Side, an offer was made to 
pay down Rs. 2,00,000 of the debt and give security 
with regard to the balance if the petition was with= 
drawn and the respondent Bank was willing to 
accept this offer if the Court approved. The offer 
has been renewed before us in a still more complete 
form, namely to pay the whole amount, and the 
position taken up by the Bank is the same. The 
learned Judge declined to allow the petition to be 
withdrawn on these terms and his reasons, from his 
reference to another case, seem to be that to permit 
such a thing when there were other creditors might 
in fact result in the Court allowing a fraudulent 
preference in favour of one creditor to the serious 
detriment of other creditors. There is obviously 
great force in this argument. If there were no 
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creditors other than the Bank, we would have had 
no hesitation in adjourning the matter to give the 
appellant an opportunity of fulfilling his promise and 
then allowing the Bank to withdraw its petition. We 
are in the dark as to the extent of the appellant’s indeb- 
tedness, for, unfortunately, he has not chosen to file 
his schedule, but from the proceedings before 
us in this and the next appeal, we know that he has 
several other creditors for large amounts (whose 
consent had not been obtained . ‘ 

We are consequently unable to sugese rey as 
to do.so would prima facie be to allow one creditor to 
be paid in full and so jeopardise the rights of the other 
creditors. 

For these reasons the appeal must be dismissed 
with costs ten gold mohurs. 

Civil Miscellaneous Appeal No. 127 of 1927 :—In 
disposing of this appeal, we shall at the same time 
dispose of Civil Miscellaneous Appeals Nos. 128 and 
129 of 1927, as they are on behalf of creditors who 
oppose the winding-up of the Company. 

In this case the respondent Bank has entered a 
petition for the winding-up of the appellant Company 

The learned Judge on the Original Side 
ordered the Company to be wound-up and appointed 
Mr. Hormasji, the Administrator-General and Official- 
Assignee, as Official Liquidator of the Company. 
Hence this appeal. 

~The petition of the Bank was that they had obtained 
a personal decree against the Company on 3rd 
February 1927 in Civil Regular No. 160 of 1925 for 
Rs. 3,22,862-4-9 and interest thereon at 6 per cent. per 
annum from 3rd January 1927, to date of: payment or 
realisation ; that by a demand dated 3rd March 1927, 
the ‘petitioner. required the Company to pay the said 
sum; that the demand was served on the Company at 
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its registered office on 4th March 1927 and that the 
sum had not been paid. Section 163 of the Indian 
Companies Act (1913) states :— 

“A company shall be deemed to be unable to pay its debts— 
(1) if a creditor, by assignment or otherwise, to whom the. com- 
pany is indebted in a sum exceeding Rs, 500 then due has served 
on the company by leaving the same at its registered office a 
demand under his hand requiring the company to pay the sum so 
due and the company has for three weeks thereafter neglected to 
pay the sum or to secure or compound for it to the reasonable 
satisfaction of the creditor ” 

And section 162 states :— 

‘A company may be wound up by the Court . . . . (v! 
if the company is unable to pay its debts.” 

It was urged that the learned Judge should have 
adjourned the matter under section 170 (1) as there 
was an appeal pending in the matter of the adjustment 
of the personal decree, that is the matter which we 
have disposed of in the first of this series of appeals. 
The learned Judge had already. decided this matter and 
held that there was no substance in it and in our 
judgment above we have upheld his decision. As 
there was no stay, he was under no obligation to 
question his own decision and adjourn the matter, It 
is then further urged that he disregarded the wishes of 
the majority of the creditors and did not carry out the 
Spirit of section 174 of the Companies Act, which states 
that the Court may as to all matters relating to the 
winding-up have regard to the wishes of the creditors 
or contributors as proved to it by any sufficient evidence 
and it is urged that he should have given time to 
the various creditors to put forward their objections to 
the winding-up, and, to show that the Company was 
solvent, a number of affidavits have been filed (most of 
them dated 18th June 1927) all stating the amount of 
the appellants’ indebtedness to them and most of them 
asking for time to formulate their objections. As the 
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application was recorded to be advertised on 9th April 
1927, it would seem thal they had ample time to instruct 
their advocates as to what their objections were and from 
the proceedings it seems clear that their advocates did 
state those objections. We have had an opportunity 
of hearing the advocates for the creditors during this 
appeal . as 5 4 

There is a great preponderance of creditors in 
favour of the winding-up. We may here say that for 
the reasons already given, we are of opinion that 
there was no bond fide dispute as to the amount of 
appellant’s debt. Various English cases have been 
cited to show that where there was an offer of pay- 
ment of a debt, the Court granted time, but we do 
not think that these cases are of much assistance in 
‘deciding a case like the present, though no doubt they 
might be of great assistance were this a public com. 
mercial company. But here we havea case of a man 
with large estates, who has transferred these estates toa 
private limited company in which he holds, according 
to the learned trial Judge, admittedly 90 per cent. of 
the shares, over which as Managing Director up till 
the winding-up order he had complete control. He 
admittedly has great liabilities, as has the Company, 
and he has been adjudicated an insolvent. We take 
judicial notice of the fact, which has not been 
mentioned in argument, that there is a decree of 
this Court against him for about Rs. 17,00,000. It 
is on appeal.to His Majesty in Council and if not 
reversed will go to swell appreciably his liabilities, 
Taking all the circumstances of the case into con- 
sideration, we are of opinion that reading section 163 (i) 
with section 162 (v), the learned Judge was right 
in ordering the Company to be wound-up and in 
eonsiderction of the peculiar facts of this case and 
of Mr. Moolla's great liabilities and his predominant 
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holding of shares in the Company, whose assets. 
consist of Mr. Moolla’s estates transferred to the 
Company, it is also under section 162 (vi) just and 
equitable that the Company should be wound-up. 

Messrs. Keith and Campagnac complain of the: 
appointment of the Administrator-General and Official 
Assignee as Liquidator and suggest that there may 
be a conflict of interest between Mr. Moolla’s creditors. 
and the creditors of the Company and that the learned 
Judge ignored the wishes of the creditors, as the: 
respondent Bank suggested as Liquidator a gentleman 
with intimate knowledge of the real property market in 
Rangoon. On this point, Mr. Leach, on behalf of the 
Bank, states that though he did.suggest this gentleman 
as liquidator to the trial Court, he is satisfied with the 
appointment made and leaves the matter entirely to 
the Court. Mr. Dhar, on the other hand, for his 
clients and on behalf of Mr. Clifton, strongly supports 
the appointment of the Official Assignee and asks that 
the discretion of the learned trial Judge should not be 
interfered with and relies on a decision of a Bench 
of the late Chief Court in Noble v. Bank of Burma 
(1), where Sir Charles Fox held that the appointment 
of a liquidator was a matter purely in the discretion 
of the trial Court and that that decision should 
not be interfered with, except under very special 
circumstances. 

We are in full agreement with the trial Judge that 
in the peculiar circumstances of the case, Mr. Hormasji 
is the most suitable person to be Official Liquidator 
of the Company. As Official Assignee, he is: the 
representative of Mr. Moolla and consequently the 
great bulk of the shares in the Company are vested 
inhim. He is an officer of great experience and 
with th, highest reputation for integrity and we 
ass (GM Ap NeSi die  -. --. 
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think that his appointment will elminate opportunities 1927 
of obstructing the proper and efficient liquidation of  .g. 
the Company’s affairs. At any rate, we are satisfied ee 


that it willafford the several creditors an opportunity me ae 


of having their debts discharged. CuaRTeRED 
For these reasons, we confirm the order appealed "ASK °F 
against. The appeals are accordingly dismissed. me 
Rutieves, 
a C.J., AND 
CarR, J. 
APPELLATE CRIMINAL: 
' Before Mr, Justice Darwood. 
MAUNG HLA MAUNG ond 
Aug. 13. 
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Res judicata, doctrine of —Specific enactment and not general principle— 
Criminal Procedure Code (Act V of 1898), s. 489—Previous dismissal 
whether a bar to fresh application. 

Held, that res judicata does not bar any proceedings by general principle 
but only by specific enactments and that dismissal for default of a formal 
application under section 488, Criminal Procedure Code, would not bar a 
fresh application. 

Ma Su v. Paul Sassoon, 1 U.B.R. (1892-96) 64—referred to. 

" Po Sov.Ma Kyin Ma, 4 L.B.R. 337—followed, 


Darwoop, |.—The petitioner has been ordered to 
pay maintenance at the rate of Rs. 20 per month 
for each of his two sons who are eight and seven 
years old respectively now. He complains of the 
order on two grounds: one is that it is in the 
nature of res judicata by virtue of the result of a 
similar application which was filed on the 10th 
January 1925 and was dismissed for default. The 
case of Ma Su v. Paul Sassoon (1), is no doubt an 


* Criminal Revision No 3108 of 1927, 
(1) 1 U.B.R. (1892-96) 64. 
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authority in favour of the petitioner’s contention, but 
even in that case the learned Judicial Commissioner 
ordered a further enquiry on the ground that there 
may have been a change of circumstances which 
would entitle the applicant to come into Court again 
net cn the same ground correctly speaking, but on 
a new ground. 

The case of Po So v. Ma Kyin Me (1) is a 
ruling to the opposite effect and the words of Irwin, 
J.. on the question are «apposite to the present 
case -— 

“ Petitioner relies on the case of Laraiti v. Ram Dial (3) in 
which Mr, Justice Mahmood said that on the general principle 
of res judicata the Magistrate was wrong in law in re-opening 
a matter of maintenance, which had already been adjudicated on 
by another Magistrate. The second Magistrate did not know of 
the proceedings ot the former Magistrate. 

“ With all respect I would say that ves judicata does not bar 
any proceedings by general principle, but only by specific enact- 
ments, as contained in section 13 of the Code of Civil Procedure 
and section 403 of the Code of Criminal Procedure. It is not 
contended that either of those sections applies to the present 
case» I would certainly say that when a Magistrate to whom an 
application is made known or has reason to believe chat a similar 
application on the same facts has previously been adjudicated on, 
he ought not to act on the application without considering the 
previous clecision, but Iam unable to say that he is wrong in law 
when he does so, and that his proceedings are therefore bad and 
void regardless of the merits.” 

I am in entire agreement with those remarks and 
would hold that the former application which was 
never adjudicatad upon does not bar the present 
one which was not filed till the 14th October 
1926. 

The next point for consideration concerns the 
amount of maintenance payable for the two minors. 
The learned Magistrate has fixed it at Rs. 20 per 


(1) 4 L.B.R. 337, (2) (1882) 5 All. 224. 
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mensem for each minor. The petitioner’s salary is 1947 


Rs. 220 pet mensem. The maintenance may be Mavne Ha 


reduced to Rs. 15 per month for each child for the hee 
present. The Magistrate’s order will be varied ae Om is 


accordingly. DARwoon, J. 





APPELLATE CIVIL. 
Before Mr. Justice Heald. 


U PO THEIN AND OTHERS 


v. 
O.A.0.K.R.M. FIRM." 


1927 
Aug, 18. 


Specific Relicf Act (Iof 1877), s.42—Declaratory suit without conscquential relief 
—Bare declaratory suit under O,.2i,r. 63 of the Civil Procedure Code(Act V 
of 1908) whe permissible. 


Held, that a person is bound to make a claim or objection under O, 21, R, 
58 if he desires to sue for a bare declaration under O. 21, R. 63 of the Civil 
Procedure Code and that, although the provisions of O. 21, R. 63 would not 
debar him, in case he failed to make a claim or objection under O.21 R.58. 
from suing for any relief to which he might be entitled, his suit if it was a suit 
for a bare declaration, would be barred by the proviso to section 42 of the 
Specific Relief Act if he was able to seek further relief than a mere declaration 
and omitted to do so, 

Chan Tut Thai v.Ma Lat, Civil 2nd Ap. 126 of 1915, Ch.Ct.; Krishnain 
Sooraya v. Pathna Bee, 29 Mad. 151; K.R.M.A, v, Po Them, 4 Ran, 22; 
Ragunath Mukund v,. Sarosh Kama, 23 Bom. 266 ; Societa Coloniale Italiana 
v. Shwe Le, 4L.B.R. 252; Wamanrao Damodar v. Rustomji Edalji, 21 Bem. 
70i— dist inguished- 


U Pu—for Applicants. 


HEALD, J.—The facts of this case are set out in 
my judgment in Civil Second Appeal No. 493 of 
1926 of this Court. In that judgment I said in 
effect that because the present applicants had not 
applied for removal of the attacliment, when the 
property which they claimed was attached, they were 
not entitled to institute a suit under the provisions 


* Civil miscellaneous Application No. 99 of 1927. 
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of Order 21, Rule 63 in respect of that property and 
that because they were not in possession of the 
property and would be entitled to possession of it or 
of part of it in case they established the claim which 
they desired to make, they were barred by the 
proviso to section 42 of the Specific Relief Act from 
suing for a bare declaration of their title or interest 
in the property. 

Applicants ask me to review my finding on that 
point. Their learned advocate contends now, as he 
contended at the hearing of the appeal, that a suit 
lies under Order 21, Rule 63, even if there is no 
application for removal of the attachment and that 
the applicants’ suit was gece under the provisions 
of that Rule. 

In support of his contentions he has now cited a 
number of cases, some of which were not cited at 
the hearing of the appeal. 

The earliest of the cases cited i is that of Wamanrao 
Damodar v. Rustomji Edalji (1). In that case the 
mortgagee of certain properties obtained a decree for 
the sale of the properties. After the decree was 
made, but before the sale or proclamation of sale, the 
mortgagor’s brothers claimed that the mortgaged 
properties were owned by them and the mortgagor 
jointly. The Court ordered that their claim should 
be notified in the proclamation for sale. The mort. 
gagee then filed a suit against them for a declara- 
tion that his mortgagor was sole owner of the pro. 
perties. The question arose whether such a suit lay 
under section 42 of the Specific Relief Act and the 
Court held that it did lie. That case is clearly no 
authority for the contention that a suit such as the 
present lies either under Order 21, Rule 63, or under 


Oe a NY 


(1) (1896) 21 Bom. 701. 
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section 42 of the Specific Relief Act, since there was 
in it no question of the application of Order 21, Rule 
63, or the corresponding provisions of the earlier 
Code of Civil Procedure and it does not appear that 
the mortgagee was able to seek further relief than 
a mere declaration of title against the defendants, so 
that the proviso to section 42 would be no bar to 
his suit under the Specific Relief Act. 

In the case of Ragunath Mukund v. Sarosh 
Kama (1), a number of creditors obtained decrees 
against different persons, each of whom was alleged 
to be owner of a certain mill, and in execution of 
their decrees each of them attached the mill as 
belonging to his judgment-debtor. Ragunath applied 
for removal of one of the attachments but his appli- 
cation was dismissed. He then filed a suit under 
section 283 (now Order 21, Rule 63) of the Code, 
not merely against the creditor whose attachment he 
had opposed, but against all the creditors who had 
attached the property. It was contended that under 
section 283 he could sue only the creditor whose 
attachment he had opposed but it was held that the 
summary remedy given by section 278 (now Order 
21, Rule 58) of the Civil Procedure Code to a 
person whose property has been wrongfully attached 
is alternative with the more elaborate one by way of 
suit, which he if so minded may adopt, and that the 
object of the section is not to deprive a claimant of 
his remedy by suit but to give him, if he is diligent, 
amore speedy and summary remedy. This may be 
true, but if the claimant prefers the remedy by suit 
his suit will be subject to the limitations imposed by 
law on such suits, and if it is a suit for a bare 
declaration it may be barred by the proviso to 
section 42 of the Specific Relief Act. 


(1) (1898) 23 Bom. 266. 
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The next case is that of Krishnam Sooraya v. 
Pathna Bee (1), where it was held that the proviso 
to section 42 of the Specific Relief Act does not 
operate so as to take away from a party against whom 
an order has been made under section 280, 281 or 
282 (now order 2!, Rules 60, 61, 62) of the Code the 


' special right conferred by section 283 (now Order 


21, Rule 63) to sue for a declaration of his title so 
far as it is affected by the order which he seeks to 
impeach. It is clear that that case cannot be 
regarded as an authority on the questions which 
arise in the present case since in this case it 
is admitted that there was no order made under 
Order 21, Rule 60. 

Applicants’ learned advocate has mentioned also 
the case of The Societa Coloniale Italiana v. Shwe Le 
(2). In that case the decree-holders attached certain 
property and the defendants in the suit applied for 
removal of the attachment. While that application 
was pending, the decree-holders filed a suit for a 
declaration that the property belonged to their judge- 
ment-debtor. The decision was in these words “It 
is admitted now that Chapter VI of the Specific Relief 
Act does not apply to the case ... . but 
think there is no doubt that plaintiffs have a right of 
suit quite independent of section 283, Civil Procedure 
Code. That a person who claims to be the owner 
of attached property has such a right was laid down 
in Ragunath Mukund vy. Sarosh Kama.and there is 
no reason why the decree-holder should not have 
a like right of suit provided he has attached the 
property and his right to attach it has been disputed.”. 
The facts of that case differ from those of the present 
case in that in the present case there has been no 


(1) (1905) 29 Mad. 151. : 12) (1909. 4 L.B.R. 252, 
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application for removal of the attachment, and it 
may be mentioned that a Bench of this Court has 
already expressed dissent from the view taken. in that 
-case that independently of section 42 of Specific 
Relief Act and of the provisions of Order 21, Rule 
63, a decree*holder who has attached property and 
whose right to attach has been disputed has a right 
to sue for a bare declaration of his judgment-debtor’s 
title. 

The decision in the case cited above was mentioned 
by a single Judge of the Chief Court in the case 
of Chan Tat Thai v. Ma Lat (1), which was not 
officially reported but to which the applicants’ learned 
advocate has referred. In that case a decree-holder 
had attached certain property in execution of his 
decree but had subsequently withdrawn the attach- 
ment, and the learned Judge said that although he 
was not entitled to sue under Order 21, Rule 63, for 
a declaration of his judgment-debtor’s title to the 
property, he was nevertheless entitled to sue for such 
a declaration under the Specific Relief Act. This 
may or may not be correct, but even if it is correct 
it is clear that if the plaintiff sues under the Specific 
Relief Act his suit will be subject to the limitations 
imposed by that Act and one of those limitations is 
contained in the proviso to section 42. 

The last case to which the learned advocate has 
referred is the case of K.R.M.A. v. Po Thein (2). 
In that case there was no attachment but the decree- 
holders sued fora declaration of their right to attach 
certain properties in execution of their decree and 
was held that such a suit did not come within the 
purview of section 42 of the Specific Relief Act. 
It may be noted that that is the case referred to 


(1) Sp. Civil 2nd Ap. No. 126 of 1915. (2) (1926) 4 Ran. 22. 
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above, in which doubts were cast on the correct- 
ness of the decisions in the cases of The Societa 
Coloniale Italiana v. Shwe Le and of Chan Tat Thai 
v. Ma Lat. It is clearly no authority for the pro- 
position that such a suit as the present falls within the 
provisions of Order 21, Rule 63, or that if it is a 
suit under section 42 af the Specific Relief Act it 
would not be barred by the proviso to that section. 

I am still of opinion that applicants were 
bound to make a claim or objection under Order 
21, Rule 58 if they desired to sue for a bare 
declaration under Order 21, Rule 63, and that although 
the provisions of Order 21, Rule 63, would not debar 
them, in case they failed to make a claim or objection 
under Order 21, Rule 58, from suing for any relief 
to which they might be entitled, their suit, if it was 
a suit fora bare declaration, would be barred by the 
proviso to section 42 of the Specific Relief Act if 
they were able to seek further relief than a mere 
declaration and omitted to do so. In the judgment 
which: is under review I held that they were entitled 
to claim further relief and as they omitted to do so, 
their suit was in my opinion rightly dismissed as 
being barred by that proviso. 

The present application is in effect an applica- 
tion for the rehearing of the appeal on a point of 
law on the ground that that point was not fully 
argued. I do not think that that is a good ground 
for review and.as I am not satisfied that there was 
any ground for review within the meaning of Order 
47, Rule 1, I reject the application. 
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APPELLATE CIVIL. 
Before Mr. Justice Baguley. 


U SOE 
v. 
MAUNG NGWE THA anD EIGHT OTHERS.* 


Suit for malicious prosecution—What points plaintiff must prove—Prcof of 
plaintiff's innocence whether necessary. 


Ina suit for damages {o- malicious prosecution the plaintiff should prove 
(1) that he was prosecuted by the defendant ; (2) that the proccedings 
complained of terminated in favour of the plaintiff, if from their nature they 
were capable of so terminating ; (3) that the prosecution was instituted 
against him without any reasonable and probable cause ; and (4) that it was 
due to a malicious intention of the defendant and not with a mere intention 


of carrying the law into effect. 
Balbhadday Singh v. Badri Sah, 30 C.W.N. 366; 1 Lucknow 215 
(P.C.)—followed. 


Padashin and one V. Maung Lun and one, 8 L.B.R.78—dissented from. 
Shanmugam—for Appellant. 
Thet Tun—for Respondents. 


BaGuLey, J.—This is an appeal arising out of a 
suit for damages for false and malicious prosecution. 
The plaintiff-appellant, U Soe, was thugyi of Kyauk- 
tan, the most southern portion of Moulmein. This 
quarter appears to have been a hot bed of rice 
thieves and special measures were taken against them. 
The Criminal Investigation Department with the aid 
of U Soe arrested many of them and they were sent 
up for trial. U Soe appeared as a witness for the 
prusecution. Many of them were convicted. After 
this the respondents, who were some of the witnesses 
for the defence in the case against the rice thieves, 
filed a petition before the Subdivisional Magistrate, 
Moulmein, asking that action should be taken against 
U Soe under section 110, Criminal Procedure Code, 





* Special Civil Second Appeal No. 294 of 1927. 
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on the ground that he habitually harboured thieves 
and bad characters. The Subdivisional Magistrate 
opened proceedings which terminated in the release 
of U Soe. The respondents then made a further 
application in revision to the Sessions Judge, and the 
application was dismissed. U Soe then filed the 
present case against the respondents for Rs. 1,000 
damages for false and malicious prosecution. The 
Township Judge gave him a decree for Rs. 450, 
An appeal was filed to the District Judge, who 
allowed the appeal and dismissed the case with costs 
in both Courts. It is against this appellate decree 
that the present appeal has been filed. 

The District Judge allowed the appeal on one 
ground, namely that the appellant had failed to prove 
his innocence. In so doing he followed the decision 
of the late Chief Court of Lower Burma in Pada- 
shin and one v. Maung Lun and one (1). In this 
ruling it is laid down that in a case of this kind 
the plaintiff has to prove four points :— 

(i) that he was innocent of the crime alleged ; 

(ii) that his innocence has been pronounced by a 
competent tribunal ; 

(iii) that there was a want of reasonable and 

probable cause for the prosecution ; and 

(iv) that the proceedings against him had been 
initiated in a malicious spirit, i.e, from 
an indirect motive and not in further- 
ance of justice. 

This is the latest published ruling of the Chief 
Court of Lower Burma and no ruling of the Rangoon 
High Court on the subject has been published. 

It can, however, no longer be considered good 
law. There is a recent decision of the Privy Council 








(1) (1907) 8 L.B.R. 78. 
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Balbhaddar Singh v. Badri Sah (1), which lays down 
the points which should really be proved by the 
plaintiff. They are:— 

(1) that he was prosecuted by the defendant ; 

(ii) that the proceedings complained of terminated 
in favour of the plaintiff, if from their nature 
they were capable of so terminating ; 

(iii) that the prosecution was instituted against 
him without any reasunable and probable 
cause ; and 

(iv) that it was due to a malicious intention of 

the defendant and not with a mere inten- 
tion of carrying the law into effect. 


Viewed in this light it is clear that the learned Dis- 
trict Judge, who had not the Privy Council ruling 
before him, erred in holding that the plaintiff must fail, 
because he had not proved hisinnocence. Thereisno 
doubt whatscever that the plaintiff has proved by the 
production of the records of the Subdivisional Magis- 
trate’s Court that he was prosecuted by the defendants 
and that the proceedings terminated in his favour. It 
will then be necessary to see whether the prosecution 
was instituted without reasonable and probable cause, 
and that it was due to a malicious intention on the part 
of the defendants, and not with the mere intention of 
carrying the law into effect. The Township Judge in 
his judgment has found both these points in the plain- 
tiff’s favour. The lower Appellate Court has not come 
to any finding with regard to them, because in view of 
his finding with regard to the second point it was. 
unnecessary. It seems to me that the trial Court was 
quite correct in its findings on these two points. It is 
possible, as has been suggested, that the plaintiff's record 
in the past may have contained one or two doubtful 


(1) (1926) 30 C.W.N. 866; 1 Lucknow 215. 
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episodes, but at the time that the respondents filed their 
petition against him before the Subdivisional Magistrate 
he had definitely come out on the side of law and 
order. He had been assisting the Police in rounding 
up the rice thieves, who were infesting the village, and 
had procured the conviction of a number of them. 
Proceedings under section 110, Criminal Procedure 
Code, have got to deal with a man’s existing character 
and habits, not with anything he may have done in the 
more or less remote past. The defendants themselves 
had been witnesses for the defence in the rice theft 
case and prima facie oné would look with suspicion on 
a case brought by them against one of the principal 
witnesses for the prosecution, charging him with being 
an habitual harbourer of thieves. In view of the Judg- 
ments of the Subdivisional Magistrate and the Sessions 
Judge, it was, in my opinion, clearly incumbent upon 
the defendants to show that they had reasonable and 
probable cause for filing their application to the Sub- 
divisional Magistrate. They produced four witnesses 
todoso. The first witness, San Po, is a self-confessed 
thief, who was an approver in the rice theft case. He 
admits that he ison bad terms with the headman and 
kicked him in the presence of the Township Officer, for 
which he was convicted. He has also been sentenced 
to five years’ rigorous imprisonment in a da cutting case 
and has heen fined for another assault.. He inspires 
no confidence. 

The second witness, Bo Chet, was also arrested in 
the rice theft case. He has been convicted for another 
theft and confessed in the rice theft case, but appa- 
rently his confession was not believed, for he was 
discharged init. He also has other convictions against 
him. 

The third defence witness, Kawn Sone, also states 
that he was one of the rice thieves, although he was 


VoL. V ] RANGOON SERIES. 


discharged in that case. He says that the headman 
lent him Rs, 50 to buy stolen rice, bui there is nothing 
beyond his bare statement to prove it, 

The fourth defence witness, Po Ti, is another ap- 
prover in the rice theft case. He says that he does not 
know whether the headman knew of the dealings in 
stolen rice and he forgets whether he ever paid him 
anything in connection with the rice theft case. 

In view of the fact that the defendants were all 
witnesses on behalf of the rice thieves themselves, I 
am quite unable to flace any credence in their 
witnesses. I must hold that the defendants have 
failed to show that they had reasonable or probable 
cause for filing their application against the plaintiff, 
and I am in entire agreement with the learned Dis. 
trict Judge who, when passing orders as Sessions Judge 
in the Criminal Revision case, stated that the action 
of the then petitioners came more out of hostility on 
their part to the headman than of any interest for 
the benefit of the public. 

As regards the damages awarded by the Town- 
ship Court, it seems to me that the Township Judge 
fixed them on a very moderate scale. I therefore 
set aside the decree of the District Court and restore 
the decree of the Township Court, giving the plain- 
tiff Rs. 450 as damages. The respondents will pay 
the appeliant’s costs on that amount throughout. 
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APPELLATE CRIMINAL. 


Before Mr, Justice Mya Bu. 


KING-EMPEROR 
v. 


NGA LU GALE.* 


Arms Act (IX of 1878), ss. 4,19 (e)—Primary purpose of the implement the 
criterion—Clasp knife not necessarily excluded—Criminal Procedure Code 
(Act V of 1898), s. 412—Practice in appeal ugainst acquittal without 
jurisdiction by lower Appellate Court. 

Held, that the criterion for determining whether an implement is or is not 
‘‘arms’’ is the purpose for which it is primarily intended. 

Held, that a large claspknife with a blade 54 inches long, with a pointed 
end fitted to a lang handle into which the blade turns on being closed falls 
within the meaning of arms. 

Where the accused was convicted by a first class Magistrate on his plea of 
guilty and the Sessions Court without jurisdiction entertained an appeal 
apainst the conviction and set it aside, the High Court on appeal against such 
acqnittal would consider the propriety of the conviction, before re-imposing 


sentence on the accused. 
Bishen Singh v: Emperor, 51 Cal. 573 ; Crown v. Hiiat Kyan,1 L.B.R. 271 ; 


Elrahim Dawoodji Babi Bawa v. King-Enifteror, 3 L.B.R. 1—vreferred to. 


Tun Byu, Assistant Government Advocate—for 


the Crown. 
E. Maung—for Respondent. 


Mya Bu, J.—In Criminai Regular Trial No. 51 of 
1926 of the Court of the Township Magistrate of 
Kayan, the respondent was tried for an offence 
punishable under section 19 (e) of the Arms Act 
for going armed with a claspknife (Exhibit 1), on 
the 2nd of April, 1926, 

The case for the prosecution was that on that 
day the respondent went to a monkey show near the 
bazaar at Kayan carrying the knife opened in his hand 
and interfered with the show. When examined by 


* Criminal Appeal No. 1465 of 1926, 
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the Magistrate he admitted that he had the knife 
with him but stated that it was in his pocket and 
was not held open in his hand. On the charge 
under section 19 (e) of the Arms Act being framed 
against him, he pleaded guilty and stated nothing 
in his defence. Consequently, the learned Magistrate 
convicted him of the charge and sentenced him to 
suffer three months’ rigorous imprisonment. From 
this conviction the respondent appealed to the Court 
of Sessions, Hanthawaddy, in Criminal Appeal No. 123 
of 1926, on the ground that he was too drunk to 
know anything on the occasion which gave rise to 
«charge, and that the witnesses for the prosecution 
did not state that he had the knife in his hand. 

According to section 412 of the Criminal Procedure 
Code, it was obviously not open to the respondent 
to appeal against the conviction. The Sessions Court, 
however, remarked that the respondent had been 
convicted of carrying a dagger, and that, as the 
weapon was merely a large sailor’s claspknife, it set 
aside the conviction and sentence and acquitted the 
respondent, 

As, under section 412 of the Code of Crimina] 
Procedure, no appeal lay from the conviction, the 
order of acquittal made by the Court of Session was 
made without jurisdiction. Even if the proceeding 
was regarded as a revision, the Court of Session 
would still have no jurisdiction to set aside the 
conviction. It is this order of the Appellate Court 
which is now appealed against by the Local 
‘Government. 

It is clear that the order of acquitttal under 
appeal must be set aside as being made without 
jurisdiction. The question now remains vhether, by 
going armed with a knife in exhibit, the respondent 
committed an offence punishable under section 19 (e) 
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of the Arms Act, It resolves itself into a question 
whether this knife is “arms” within the meaning 
of section 4 of the Act. 

The definition of ‘‘Arms”’ in the Act runs thus :— 
‘farms’ includes firearms, bayonets, swords, 
daggers, spears, spear-heads and bows. and. 
arrows, also cannon and part of arms, and 
machinery for manufacturing arms.” . 

_ It is not contended in this case that the knife in’ 
exhibit can be described as a dagger ; but the above 
definition does not purport to enumerate exhaustively 
all kinds of weapons which are arms, so that it is 
clear that, beyond the list of weapons mentioned in - 
this definition, there could be arms. 

_ In the case of The Crown v. Hmat Kyan (1), Mr. 
Justice Thirkell White, Chief Judge, and Mr. Justice 
Fox, held that a claspknife does not fall within the 
ordinary natural meaning of the word “arms”, but it 
was pointed out that the purpose for which an 
implement is primarily intended regulates whether it 
would in ordinary parlance be spoken of as an arm, 
and if it is not designed for use as a weapon of - 
offence and defence, although it may be used as such, 
then it is not an arm. 

In the report of the case, the size of the clasp- 
knife is not mentioned, but it is apparent that the 
ruling does not purport to lay down as a hard and 
fast rule that no claspknife would fall within the 
meaning of the word “‘ arms,” 

The same learned Judges dealt with the same 
question in regard to a claspknife in the case of Ebrahim 
Dawoodji Babi Bawa vy. King-Emperor (2), wherein 
they re-affirmed the criterion laid down in the case 
of The Crown v. Hmuat Kyan (1), but held that . 


(1) 1 L.B.R. 271, (2) 3 L.B.R. 1. 
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dagger-shaped knives of the kind produced in the case 
fell within the definition of “arms’’, although they 
might be called claspknifes. Those knives were of the 
following description :—Tne steel blade was five and 
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one-fifth of inches long, six-elevenths of an inch yyigo, 1, 


broad, was shaped and pointed as a dagger is shaped 
and pointed and was fitted to a long handle.in the 
way in which the ordinary pen and pocketknife 
is fitted, that is to say, it turned over into the handle 
and when open and shut it was held by a spring. 

As regards the criterion, it is clear that the purpose 
for which an implement is primarily intended regulates 
whether it should be deemed to be arms. In the 
present case, the knife has a blade 5} inches long 
with a pointed end, and it is fitted to a long handle 
and turns over-into the handle, and there cannot be 
any room for doubt that the primary purpose for 
which such an implement is manufactured is to supply 
weapons to persons who want efficient stabbing 
instruments. It is extremely difficult to conceive of 
any domestic purpose for which such an instrument 
would be necessary or useful. It is a sort of weapon 
which, though not called a dagger, would be as 
effective as a dagger in its use. 

In the case of Bishen Singh v. Emperor (1), a 
knife with a tapering blade, sharp throughout one 
edge and only towards the point of the other, which 
is attached to a cross-guard and handle, and which 
can be used for stabbing and cutting, was held to be 
“arms” within the meanig of the section. 

The fact that the blade of the knife in the present 
cases appears to be less tapering, and that there is no 
cross-guard to it, does not appear to me to make 
any real difference to the solution of the question, 


a: 


(1) (1924) 51 Cal. 573, 
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In my opinion, the knife under consideration is an 
instrument which does fall within the meaning of 
the term “arms” in section 13 of the Act. That 
being so, the respondent’s conviction by the learned 
Magistrate was correct, and I restore the same. 

As regards the sentence I take into consideration 
the fact that it is not uncommon to come across 
claspknives of the kind for sale in the bazaars which 
might most probably have led the respondent to 
think that there was no prohibition against the arming 
of himself with such a knife and also the fact that 
he was in custody during the trial in the 
Magistrate’s Court and has been in custody in con- 
nection with this appeal. I would therefore restore 
only half of the term of rigorous imprisonment 
passed by the Magistrate. In the result this appeal 
is allowed and the respondent is convicted and 
sentenced under section 19 (e).of the Arms Act to 


suffer one and a half months’ rigorous imprisonment 
3 3 


the period to be computed from the date of the 
Magistrate’s sentence and the period of imprisonment 
undergone after the Magistrate’s sentence should be 
counted towards the imprisonment now passed. 
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ATTACHMENT, REMOVAL OF, APPLICATION IO BE MADE BEFORE SALE 
“ ATTEST,” MEANING OF ae te aus dex 


AUTHORIZED acts—Damage to trivate rights—Creation of nuisance— 
Negligence—Liability of damage or nuisance not inevitatle— 
Exercise of permissive right—Performance of obligatory duty— 
Intention of ligilsature as regards harmful consequences— 
Exercise of option to perform statutory duty—City of Rangoon 
Municipal Act (Burma Act VI of 1922), Ck. 3, ss. 25 and 26; ss. 
3,113, 192, 203—Corporation’s power to erect waterclosets—Duty 
not to cause nuisance—Grounds for injunction—Protection of 
mere amenities—Provision of compensation in an act not always 
u bar to suit—Corporation’s liabilities and immunities. Held, 
that if the legislature authorises a specific act (including sepeated 
performances of it at different times or at different places) to be 
done, and if the performance of that act and of every. other 
subsidiary act necessary for and incidental to the performance of 
the main act, creates nuisance or causes damage, the local bedy 
authorised to perform theact cannot be restrained by injunction 
nor made liable for damage except on the ground of negligence. 
It follows that if the act can be performed without creating a 
nuisance and without causing injury or damage then the local 
body performing the act would be liable if the act is yerformed 
in such a manner as to create nuisance or cause damage. Itisa 
matter of construction 'of a legislative Act whether it mercly 
confers a permissive right (which is optionally excerciable) on a 
local body or enjoins the performance of an obligatory duty. 
In the former case no nuisance er infringement of private rights 
is authorised. The nature of a dutyimposed must be considered 
in considering whether the legislature impliedly sanctioned the 
creation of a nuisance or damage to private rights when such 
nuisance or damage is inevitable. Where in the performance of 
an act an option is given to a local body, é¢.g.,in the selection 
of a Site or in the deciding of the necessity for the performance of 
the act at a particular time, then the bond fide choice of the local 
body of either place or time cannot be questioned. The City of 
Rangoon Municipal Act imposes a duty on the Corporation to 
erect urinals and water closets for public use, the choice of 
of time and place being left to the Corporation. The Act 
enjoins that if the acts could be performed without creating 
a nuisance they should be so performed, but if some nuisance 
is inevitable, then the least practicable amount of nuisance 
must be created. Held, that as the Corporation had acted 
bond fide in the selection of the locality in this case for a public 
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latrine, there was no case for an injunction, as the latrine was not 
yet erected and had not become an actual nuisance by misuse or 
mismanagement which the Corporation was bound to prevent. 
Mere amenities of places could not be protected by the Coust. 
Obiter :—The Act in authorizing the Corporation to pay compen- 
sation in certain cases, does not thereby mean to deprive a person 
of his ordinary remedies for damages or injunction in a Court of 
law ina proper case. The Corporation was not liable to be sued 
under the provisions of section 203 of the Act if only it acted 
bond fide, and with care and attention, so that not being authorized 
to create anuisance in maintaining a urinal, it did so it cannot be 
Said to act with due care and caution. Biddulph v. Vestry of St. 
George, 33 L.]. (Ch.) 411 ; Haji Esmail Sait v. Trustees of the 
Harbour of Madras, 23 Mad. 389 ; Hammersmith Railway Co. v. 
Brand, L.R.4H.L, 171 ; Loudon Brighton Railway v. Truman, 11 
A.C.45 ; Metropolitan Asylum District v. Hill, 6 A.C. 193 ; Price's 
Patent Candle Co.,Ltd. v. London Count y Council,[1908]2 Ch. 526 ; 
Sellors v. Local Board of Health for Matlock Bath, 14 Q.B.D, 929; 
Vernon v. Vestry of St, James, 16 Ch. D. 449; West v. Bristol 
Tramway Co.,{1908] 2 K.B, 14—veferred to. 
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RATION OF RANGOON ... ee re 722 


see 


BASIS OF RATING OF BAZAAR SHOPS ae 715 


BuppDHisT Law—Heirs allrclated in the same degreeto the propositus 
share equally cach in hisown right. Held,that not only incase of 
grandchildren of the propositus,as his sole heirs, but in case of all 
heirs who are all related in thesame degree to the propositus they 
inherit each in his own right (per capita) equally, and not by 
representation (per stirfes), Where the deceased, a Burman 
Buddhist, le!t survivirg him as his heirs the son of his deceased 
paternal aunt, two children of his deceased maternal uncle and six 
chiliren of another deceased maternal uncle, they all shared 
equally, each being ertitled to a one-ninth share of the estate. 
Maung Po Thu Daw v. Maung Po Than, 1 Ran. 316—followed. 


Maunc Ba Gon v, Ma Pwa THitT oa ; 


Burma AcT VI oF 1922 : See CITY OF RANGOON MUNICIPAL CoRPORA- 
TION ACT P es aay ees ae 715 


‘CITY OF RANGOON MUNICIPAL CORPOKATION ACT, SECTIONS 3, 25, 26, 
113, 192 anD 203... ies ws aa se8 722 

‘City OF RANGOON MunicipaL AcT (BURMA AcT VI oF 1922), s.80— 
Basis and mode of raising bazaar shops. The method of 
assessment of bazaar property is to determine the rent which a 
hypothetical tenant would pay for such property, In making his 
offer for renting on lease, sach tenant would calculate the gross 
rent he would receive and then make allowances for (a)empty 
stalls, bad debts, (4) cleaning, protecting and collection charges, 
(c) taxes, (d) profit and loss arising from the undertaking, In 
assessing the property in question it was proper to deduct from 
the gross rents, license-fe.s, directors’ commission,. lighting 
charges, proportionate cost of establishment, interest on the capital 
required bya hypothetical tenant, and his ‘reasonable profit. and the 
occupiers’ taxes (lighting, cons 2rvancyand water taxes amounting 
to 16% per cent. of the rental) but not the general tax (7per cent.) 
payable by the landlord. Sooratee Bara Bazaar Co., Ltd. vy. The 
Municipal Corporation of Rangoon, 3 B.L.J. 221—referred to. 


SOORATER BARA BAZAAR Co,, LTD. v. MUNICIPAL CORPO- 
RATION OF RANGOON ... we eo ve 715 
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CIVIL PROCEDURE CODE (ACT V oF 1908), s. 73—"'Same judgment - 
debtor,” meaning of—Court to which application for execution 
should be made—Mode of application—Mere transfer of records 
to executing Court whether sufficient. Held, that all the decree- 
holders (who have otherwise complied with the provisions of 
section 73 of the Civil Procedure Code), where there are com- 
mon judgment-debtors in all the execution cases, are entitled to 
participate rateably in the distribution of the assets according to 
the interest of the respective judgment-debtors in the property 
sold. It is not necessary that all the judgment-debtors of all the 
decree-holders should be identical and also neither more nor 
less. Held, also, that the requirements of the section are not 
complied with if no application is made to the Court that holds 
the assets and merely the records of the cases of decree-liolders 
of another Court are forwarded to the former Court to which no 
decrees are transferred for execution and to which no 
applications for rateable distribution are made. Chhotalal vy. 
Nabibhai, 29 Bom. 528 ; Gonesk Das v. Shiva Laksma:, 30 Cal. 
583 ; Krishnashankar v. Chandrasankar,5 Bom. 198 ; Ramana- 
than Chettiar v. Subramania Sastrial, 26 Mad, 179; Sit Saing 
v. Maung Po Kaing, 1 L.B.R. 121—referred to. 


C.R.M.A. CHETTYAR FIRM v. K.R.S.V. CHETTYAR FIRM ... 


CIVIL PROCEDURE CODE (AcT V oF 1908), s. 73, O. 38—Depusit of 
money into Court by defendant to avoid attachment before judg- 
ment, effect of—Right of flaintiff to such money cu obtaining 
decree—Claims of other creditors before judgment. Held, that 
where money is deposited by the defendant in Court in order to 
avoid attachment before judgment and he dees not contest the 
suit, the money may taken as paid towards the satisfaction of the 
plaintiff's claim who has a lien on it and is entitled {o withdraw 
the money in full and has priority over « ther cred't irs who 
attached the money in Court before plaintiff obtained his cleerce, 
Such money was not liable to rateable distribution, Ramral v. 
Go palier, 41 Mad. 1053 , Sorabji v. Kala, 35 Bom. 155—followed. 
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CIVIL PROCEDURE Cope (AcT V oF 1908), O. 21 RR, 58 AND 60— 
Application for removel of attachment must be made prior to 
sale in execution. Held, thatan application for removal «f attach- 
ment under O-der 21, Rule 58 of the Civil Procedure Code, 
should be made before the prorerty attached has been sold. A 
Court act in excess of jurisdiction if it entertains such appli- 
cation after sale. Gopal Chandra Mukerjee v. Notobar Kondu, 
16 C,W.N. 1029: Pukup Deo Kuer v. Ram Charitar Barhie74 
I.C. 87—referred to. 
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PROVINCIAL INSOLVENCY AcT (V oF 1920), ss.5,59(a) AND 68—Civil 
Procedure Code (Aci V of 1908), 0.21, rr. 66 and 89—Whether sale 
by a receiver in bankruptey governed by O. 21 of the Civil Procedure 
Code—Grounds for setting aside such sale, Within a month from 
the date of sale of their property by the receiver appointed under 
the Provincial Insolvency Act, the insolvents paid into Court 
certain sums to satisfy their creditors in full and also 5 per cent, 
compensation to pay the purchaser of the property, and asked that 
the order of adjudication be annulled and the sale of their property 
besetaside. Held, that the sale by the receiver was not a proceed- 
ing under the Act (which term was confined to proceedings in 
Court) and that the provisions of Order 21 of the Civil Procedure 
Code did not apply to sales under the Insolvency Act. The Court 
has no jurisdiction to set aside a sale made by the receiver in the 
absence of proof of fraud or collusion or material illegality or 
irregularity in conducting the sale or misconduct causing injury 
to the estate or unless the receiver acts beyond his authority or in 
excess of his powers. Chedalal v. Lachman Prasad, 39 All. 
267—referred to, 
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SUB-MORTGAGE—Payment by mortgagor to mortgagee wilkout knowledge 
of sub-mortgage—Effect 01 stub-morigagce's rights. Held, that 
when a mortgagee sub-mortgages his mortgage to another person 
witheut the knowledge of the original mortgegor and the original 
mortgagor pays off the mortgage amount to the mortgagee, the sub- 
mortgagee’s rights against the land are extingnished. Saliadex 
Ravji Bagade v. Shekh Papa Miya, 29 Bom, 199—referred to. . 
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Succession AcT (XX XIX or 1925), s, 211 (1) —Decree against person 
not the legal representative of a deceased person invalid and not 
binding on estate—Revisional powers when exercisable thoughother 
remedy open. Respondents filed a suit against the widow of a 
deceased person who was a (non-Indian) Christian, as his legal 
representative and obtained an ew-parte decree against her on a 
promissory-note and attached in exacution of the decree moneys 
due to the estate by an Insurance Company. The deceased had 
left a will of which the widow was notan executrix and letters of 
administration with the will annexed were issued to the Adminis- 
trator-General of Burma, Held, that such decree was void and 
inoperative as the widow did not represent the estate. Although 
the High Court as a rule would not interfere on revision where a 
legal remedy was open to the applicant, still in a case like this, 
the Court would exercise its revisional powers, where the right 
was-so clear, and where needless expense of a suit to which there 
could be no defence would be saved. Debi Das v. Ejaz Hussain, 
28 All. 72 ; Gora Chand Haldar v. Prafullla Kumar Roy, 53 Cal. 
166 ; Mehdi v. Kulsoom, 12 C.W.N.16 ; Raghunandan Prasad. v. 
Ram Charan, 4 P.L.J. 94 ; Sree Krishna Doss v. Chandook Chand, 
32 Mad. 334—vreferred to, ~ 
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TRANSFER OF PROPERTY AcT (IV or 1882), 8. 82—A phortionment— 
Liability of purchaser of mortgaged house who dismantles it, where 
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beth land and house ave under mori gage—When question of liability 
arises. Ina mortgage suit against the borrower who had mort- 
gaged to the respondents his paddy land and garden with a house 
on it, the respondents joined the appellants as defendants all -ging 
that the respondents bad, subsequent to the mortgage, bought the 
house, had dismantled it and removed the materials, and so the 
mortgagees were entitled to a mortgage decree agains: them also. 
The trial Court made the usual preliminary mortgage decree 
against both, but there was no personal decree. The lower 
Appellate Court disallowed the appellants’s appeal on the ground 
that the mortgagee cannot be compelled to apportion his claim, 
the appellants’ contention being that if liable they were liable 
only proportionately to the extent of the value of house removed 
bythem, Held, that the appellants could not be made liable for 
the whole amount of the inortgage-debt, but the question of their 
personal and proportionate liability did not arise until the lands 
were sold, as they were not compelled to redeem the mortgaged 
property and again the sale proceeds of the paddy and garden 
lands may suffice to pay off the mortgage-debt in full. Ragdu 
Nath v. Harlal, 18 Cal. 320— distinguished, 


MaAvunG PoSI AnD ONE v. K.P.A.P, FIRM ‘as ove 764 


TRANSFER OF PROPERTY (AMENDMENT) AcT (XXVII oF 1926)— 
Repealing and Amending Act (X of 1927), Sched. 1, penultimate 
item—'' Attested," meaning of—Retrospeclive effect of Act 
XXVII of 1926, One of the witnesses to a mortgage deed attested 
the deed on the personal acknowledgment by the mortgagor of his 
signature, The question of attestaticn came up before the trial 
Court before the passing of Act XXVII of 1926; the Court decided 
as the law stood then, thatsuch attestation was invalid. The 
said Act came into force before the District Court decided the 
first appeal in suit and since them Act X of 1927 came into force. 
Held, that Act XXVII of 1926 was meant to be retrospective and 
that Act X of 1927 has expressly made it so; and that such 
attestation must he held to be valid. Query.—Where a person 
signs a deed only as a writer, before the mortgagor signs, can he 
now be regarded as an attesting witness ? Cana sub-registrar’s 
endorsement of the mortgagor’s admission of execution be 
regarded as attestation ? Radha Mohan Dutt v. Nripendra Nath 
Nandi, 31 C.W N. clx—referred to. 
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dagger-shaped knives of the kind produced in the case 
fell within the definition of “arms”, although they 
might be called claspknifes. Those knives were of the 
following description :—The steel blade was five and 
one-fifth of inches long, six-elevenths of an inch 
broad, was shaped and pointed as a daggeris shaped 
and pointed and was fitted to a long handle in the 
way in which the ordinary pen and _ pocketknife 
is fitted, that is to say, it turned over into the handle 
and when open and shut it was held by a spring. 

_ As regards the criterion, it is clear that the purpose 
for which an implement is primarily intended regulates 
whether it should be deemed to be arms, ‘In the 
present case, the knife has a blade 54 inches long 
with a pointed end, and it is fitted to a long handle 
and turns over into ‘the handle, and there cannot be 
any room for doubt that the primary purpose for 
which such an implement is manufactured is to supply 
weapons to ‘persons. who want efficient stabbing 
instruments. It is extremely difficult to conceive of 
any domestic purpose for which such an instrument 
would be necessary or useful. It is a sort of weapon 
which, though not called a dagger, would be as 
effective as a dagger in its use, 

In the case of Bishen Singh v. Emperor (1), a 
knife with a tapering blade, sharp throughout one 
edge and only towards the point of the other, which 
is attached to a cross-guard and handle, and which 
can be used for stabbing and cutting, was held to be 
“arms” within the meaning of the section. 

The fact that the blade of the knife in the present 
case appears to be less tapering, and that there is no 
cross-guard to it, does not appear to me to make 
any real difference to the solution of the question. 


A (1) (1924) 51 Cal. 573. 
57 


743 


1927 
KING- 
EMPEROR 


v. 
Nea Lu 
GaLeE. 


Mya Buy, J. 


714 


1927 


KING- 
EMPEROR 


UY, 
Nea: Lu 
GALE. 


Semanal 


_ INDIAN LAW REPORTS. Vou. ¥ 


In my Opinion, the knife under consideration is an 
instrument which does fall within the meaning of 
the term ‘‘arms”’ in section 13 of the Act. That 
being so, the respondent’s conviction by the learned 
Magistrate was correct, and I restore the same. 

As regards the sentence I take into consideration 
the fact that it is not uncommon to come across 
claspknives of. the kind forsale in the bazaars which 
might most probably have led the respondent to 
think that there was no prohibition against the arming 
of himself with such a knife and also the fact that 
he was in custody during the trial in the 
Magistrate’s Court and has been in custody in con- 
nection with this appeal. I would therefore restore 
only half of the term of rigorous imprisonment 
passed by the Magistrate. In the result this appeal 
is. alowed and the respondent is convicted and 
sentenced ‘under section 19 (e) of the Arms Act to 


suffer one and a half months’ rigorous imprisonment, 


the period to be computed from the date of the 
Magistrate’s sentence and the period of imprisonment 
undergone after the Magistrate’s sentence should be 
counted towards the imprisonment now passed. 


VoL. VJ RANGOON SERIES. 


APPELLATE CIVILz 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr, Justice Carr. 


SOORATEE BARA BAZAAR CO., LTD. 
v. 
MUNICIPAL CORPORATION OF RANGOON.* 


City of Rangoon Municipal Act (Burma Act VI of 1922), s. 80—Busis and 
mode of rating bazaar shops, 


The method of assement of bazaar property is to determine the rent 
which a hypothetical tenant would pay for such property. In making his offer 
for renting on lease, such tenant would calculate the gross rent he would 
receive and then make allowances for (a) empty stalls, bad debts, (8) cleaning 
protecting and collection charges, (¢c) taxes, (d) profit and loss arising from the 
undertaking. 

In assessing the property in question it was proper to deduct from the gross 
rents, license-fees, directors’ commission, lighting charges, proportionate cost 
of establishment, interest on the captial required by a hypothetical tenant, 
and his reasonable profit, and the occupiers’ taxes (lighting, conservancy an 
water taxes amounting to 16} per cent. of the rental) but not the general tax 
(7 per cent.) payable by the landlord, 


Sooratee Bara Bazaar Co., Lid.v. The Municipal Corporation of Rangoon, 3 
B.L.J. 221—referred to, 


Ormiston—for Appellants. 
N. M. Cowasjee—for Respondents, 


RUTLEDGE, C.J., AND CARR, J.—This is an appeal 
from a judgment of the then officiating Chief Judge 
of the Small Cause Court of Rangoon affirming the 
assessment made by the Commissioner ot the 
Corporation in respect of the Sooratee Bara Bazaar 
Blocks A, B, C, D and E. 

The judgment appealed from affirms the order 
of the Commissioner for the reasons given by him ; 
so we have to fall back upon that order to appreciate 
the several claims made by the appellants that the 
order is wrong. 
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On page 2 of his order the Commissioner sets 
out the principle on which he bases the assess- 
ment :—‘‘The method of assessment adopted is to 
determine the amount of rent which would be paid 
by a ‘hypothetical tenant’ for the Suratee Bara 
Bazaar Company’s property. If we consider a 
‘hypothetical tenant’ taking the bazaar on lease he 
would first of all, in making his offer for renting 
the property, calculate the total gross rent which-he 
would receive. He would then make allowances 
for :— 

(a) Stalls, which would become empty in the 
ordinary course of things and be vacant before 
being relet, and also for bad debts and irrecoverable 
rents, such as constantly occur from time to time. 

(b) He would then have to .consider the 
necessary expenses which he would incur in the 
way of. cleaning, protecting, etc., the bazaar, the cost 
of collecting rents and so on. 

(c) He would then have to consider other 
necessary outgoings in the way of taxation. 

(d) He would then have to consider how 
much actual profit he would expect to put into his 
own pockets to reward him for the trouble of 
managing the business andincurring the risk of 
loss, which is inseparable from all business transac” . 
tions. 

‘The preceding paragraph is quoted verbatim fro 
the judgment of the High Courtin Civil Miscellaneous. 
Appeal No. 44 of 1923, I assume therefore that 
this method of valuation for assessment purposes 


-has the approval of the High Court. In practice 
‘the méthod-comes to a calculation of the. gross 
‘rents recoverable from. this property and of the 


amount which must be deducted from the gross 


‘ents in order. :to...arrive..at .the : valuation of the 
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property for assessment purposes. My task has been 
much simplified by the fact that the Bazaar Company 
has placed all its books and records at the disposal 
of the Assessor and the figures of gross rents, etc., 
have been agreed upon. The only thing therefore 
left for me is to consider the principles involved 
and what deductions from the gross earnings should 
be allowed. I will first state those deductions which 


{am prepared to allow. These are :— 
Rs, 
(1) License-fee paid to the Corporation ... 13,900 per annum 
(2) Directors’ commission ... w= 15,946 per annum 
(3) Lighting oes ove . 2,332 per annum, ” 


In the argument of the case this part of the 
Commissioner’s order was not attacked. 

The first point on which the assessment is 
attacked is with regard to the allowance for the cost 
of establishment. The appellants claimed under this 
head a sum of Rs. 48,800, The Commissioner has 
found that the appellants are the largest individual 
owners of house property in Rangoon; that they 
paid about 14 lakhs of rupees per annum municipal 
taxes in respect of this house property as apart from 
the bazaar ; that, of the appellants’ staff, the Secretary, 
the Head Clerk, the Cashier, the Assistant Clerk, 
the Typist and two Accounts Clerks deal with the 
appellants, house property as well as the bazaar 
property, and that the Assessor’s deduction of 25 
per. cent. from the gross cost of establishment on 
account of the house property was reasonable. He 
cOnsequently allowed under the head of “Cost of 
Establishment” Rs. 45,350 instead of Rs. 48,800, 
Since admittedly the members of the staff: mentions’ 
“by the Commissioner manage and deal with a very 
large estate of house property, some deduction from 
the cost of establishment is clearly indicated. The 
amount deducted has not been shown to be unreason- 
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able; and, in any case, since a deduction ought to 
be made, the exact amount of that deduction is not 
a question of legal principle which this Court could 
go into in a second appeal. 

The appellants claimed an allowance of Rs. 43,000, 
being interest al 1C per cent. on the paid up capital 
of the Company, ziz., Rs. 4,30,000. The Commis- 
sioner held that this claim was inadmissible as, in 


making it, the Company confused its position as owner 


of the bazaar and the position of a ‘hypothetical 
tenant’. We consider that he was correct in’. hold- 
ing that an allowance was inadmissible on this basis. 
He goes on, however, to hold that the hypothetical 
tenant requires no capital. It is difficult to conceive 
of a person offering to take a tenancy of a vast 
business like the Suratee Bara Bazaar without any 
capital whatever. We quite agree that cases of 
railways, docks and gas companies, where a tenant 
has to incur large expenditure on necessary stock- 
in-trade, tools, machinery and plant, form no guide 
whatever in a case like the present. It is urged 
that the hypothetical tenant takes over the large 
building with raised concrete platforms, which are 
let out to daily tenants ata daily rent, that these sub. 
tenants provide themselves with whatever furniture or 
apparatus may be necessary for the purposes of their 
trade ; that the hypothetical tenant consequently 
does not require to expend anything in the way of 
fixtures, plant, or furniture, and that, as the rents 
come in daily, he will be able from the first day 
of his tenancy to meet any liabilities which he 
may incur. Even though the tenant may not have 
to incur any expenditure on furniture or stock-in- 
trade, we think that it is unreasonable to suppose 
that he ,could take on the tenancy of the Suratee 
Bara Bazaar without any capital, If a tenant had 
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no capital, the landlord would obviously insist on 
his rent being payable in advance. A small sum, 
in our opinion, ought to have been allowed sufficient 
to cover one month’s rent payable in advance, and 
any other expenditure, such as a deposit in respect 
of electric light, which the tenant might have to 
incur; and we think that there will have to be 
a remand to ascertain the amount under this 
head. 

Intimately connected with the last point is the 
further objection which the appellants take, to the 
assessment, in that the Commissioner has taken the 
Directors’ commission, zviz., Rs. 15,946 as a sufficient 
allowance for the profit which would be sufficient 
to induce a hypothetical tenant to incur the respon- 
sibility of the tenancy of the bazaar. Admittedly a 
hypothetical tenant, not being a philanthropist, would 
require a substantial inducement to make him incur 
a heavy responsibility, It has been pointed out that 
the Directors’ remuneration might be taken as an 
equivalent of the tenant’s remuneration for his personal 
management, and that in the Commissioner’s calcu- 
lation nothing has been allowed to the hypothelical 
tenant for his management beyond the amount 
allowed for cost of establishment. We think that 
there will have to be a remand for a finding of what, 
in the condition prevailing in Rangoon, would, be a 
reasonable amount as tenant’s profils to induce a 
hypothetical tenant to become tenant of the bazaar 
premises after taking into consideration reasonable 
remuneration for himself as manager, 

The appellants claimed that an allowance of 10 
per cent. should have been made on account of stalls 
which became empty and remained vacant for some 
time before being relet, for bad debts, irrecoverable 
rents and such other contingencies. It is admitted 


719 


1927 


SOORATEE 
BARA 
BAZAAR Co., 
LTp. 

Uv. 
MUNICIPAL 
CORPORA- 
TION OF 
RANGOON. 
RUTLEDGE, 
C.J., AND 
Carr, J. 


720 INDIAN LAW REPORTS. | Vou. 
1927 ~_ that the Finance Committee, on the recommendation 
SooRATEE of the Commissioner, ordered that a deduction of 
BAZAAR co. 10 per cent. in regard to these contingencies shall be 
~— made on all property let in separate parts. The 
MomiciPas Commissioner has, in our opinion, quite: rightly held 
een oF that this order does not apply to the bazaar which 
— is being valued on the principle of what rent would 


cL at a hypothetical tenant be prepared to give for the 
Cark, J. bazaar as a going concern. The Commissioner had 
held that vacancies are very seldom to be found in 
the bazaar, and that the machinery for collecting 
rents works so well that the amount which has to 
be written off as ‘‘irrecoverable” is reduced to a 
minimum. It is objected on behalf of the appellants 
that exceptional good management should not be 
imputed to the hypothetical tenant, but only ordinarily 
reasonable management. There is no question of 
legal principle involved in this point. The Commis- 
sioner has made an allowance under this head ; and 
-nothing has been adduced before us to lead us to 
think that the amount allowed is unreasonably small. 

Finally it is claimed that the deduction on account 
of municipal taxation should be 234 per cent. instead 
of 163 per cent. and that. the method of calculation 
is wrong and results in a deduction of only a little 
more than 14 percent. instead of 163 per cent. Both 
of those questions were decided in Civil Miscellaneous 
Appeal No. 44 of 1923 of this Court (1) which was 
between the present parties. It is contended that 
those decisions were wrong. 

‘We are of opinion that those decisions are correct, 
but think it desirable to attempt to make the reasons 
for them sornewhat clearer. 

The Commissoner’s calculation up to this stage 
have determined the gross amount which a hypothet- 

(1) (1924) 3 B.LJ. 221. 
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ical tenant would be prepared to pay for the premises. 
In addition to the rent the tenant will be liable also 
for certain municipal taxes. Jf we add taxes to the 
gross amount already calculated we shall eax-hytcthesi 
arrive at a total greater than the tenant will pay. 
The rent must, therefore, be less than that gross 
amount bya sum equal tothe amount of the municipal 
taxes payable by the tenant. In this case the gross 
amount is Rs, 58,402. The taxes payable by thetenant 
amount to 164 per cent. of the rent. The problem 
before us therefore is— 

What is the sum which with 164 per cent. of 
itself added will equal Rs, 58,402? In other words 
we have to solve the equation— 


Rent flus 16$ per cent, of rent ... Rs. 58,402 

That is rent plus 33/200 0f rent ... ,, 58,402 

Or 233/200 of rent ame wee 99 58,402 

Therefore rent sits . wee yy 38,402 +200+233 
ese OO SOE 


This result agrees with that obtained by the Commis- 
sioner using the formula given in the former 
case. 

Verifying this by working backward we find that 
164 per cent, of Rs. 50,130 is Rs. 8,271 and adding 
these two together we get Rs. 58,401. Fractions 
are, of course, neglected. On this it is ciear that 
the method of calculation adepted is correct. 

Coming now to the claim that the allowance should 
be 234 per cent. we find that this is made“up of 
the 163 per cent. already dealt with and 7 per cent. 
which represents the general tax payable by the Jand- 
lord. Asthis is not payable by the tenant there is no 
reason whatever why it should be taken into account 
in calculating the true rentfrom the gross amount 
that the hypothetical tenant would be able to pay. 

In the result we remand the case with a direction 
that the Commissioner do proceed to determine 
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1925 the allowances which should be made on account 
Saguatits of— 
BAZAAR Co., (i) interest on the capital required by a hypo- 
me thetical tenant, and 
i (ii) reasonable profit of the hypothetical tenant. 
wo The appeal thus succeeds only on two very minor 


—- points and fails on the more substantial questions. 
RUTLEDGE, 


CjJ.anp’ We direct therefore that the appellant do pay to 





Carr, J. the respondent ten gold mohurs as the costs of 
this appeal. 
ORIGINAL CIVIL. 
Before Mr. Justice Chari, 
1927 
ae SURATEE BARA BAZAAR CO., LTD., 


v. 
MUNICIPAL CORPORATION OF RANGOON.* 


Author zed acts—Damage to private rights—Creation of nuisance—Negli- 
gence--Liabilit y of damage or nuisance not inevitable—Exercise of fer- 
missive right—Performance of obligatory dut y—Int ent ion of legislature 
as regards harmful conseguences—Exercise of opinion to perform siatu- 
tory duty—City of Rangoon Municipal Act (Burma Act VI of 1922), Ch. 
3, ss. 25 and 26 ; ss,3, 113, 192, 203—Cor poration's powcr to erect water- 
closets—Duty not to caus: nuisance—Grounds for injunction—Protection 
of mere amenities — Frovision of compensation in an act not always a bar 
to suit —Corporat ion’s liabilities and immunities, 

feld, that if the legislature authorises a specific act (including repeated 
performances of it at different times or at different places) te be done, and if 
the performance of that act and of every other subsidiary act necessary for 
and incidental to the performance of the main act, creates nuisance or causes 
damage, the local body authorised to perform the act cannot be restrained by 
injunction nor made liable for damage except on the ground of negligence. 

It follows that if the act can be performed without creating a nuisance 

and without causing injury or damage then the local body performing 

the act would be liable if the act is performed in such a manner as 

to create nuisance or cause damage. It is a matter of construction of a 

legislative Act whether it merely confers a permissive right (which is 

optionally excercisable) on a local body or enjoins the performance 
of an obligatory duty. In the former case no nuisance or infringement of 





* Civil Regular Suit No, 565 of 1926. 
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private rights is authorized. The nature of a duty imposed must be considered 
in considering whether the legislature impliedly sanctioned the creation of a 
nuisance or damage to private rights when such nuisance or damage is 
inevitable. Where in the performance of an act an option is given to a local 
Dody, e.g., in the selection of a site or in the deciding of the necessity for the 
performance of the act at a particular time, then the bond fide choice of the 
local body of either place or time cannot be questioned. 

The City of Rangoon Municipal Act imposes a duty on the Corporation to 
erect urinals and waterclosets for public use, the choice of time and place 
being left to the Corporation. The Act enjoins that if the acts could be 
performed without creating a nuisance they should be so performed, but if 
some nuisance is inevitable, then the least practicable amount of nuisance 
must be created. 

Held that as the Corporation had acted Lona fide in the selection of the 
locality in this case fora public latrine, there was no case for an injunction, as 
the latrine was not yet erected and had not become an actual nuisance by 
misuse or mismanagement which the Corporation was bound to prevent: 
Mere amenities of places could not be protected by the Court. 

Obiter :—Tie Act in authorizing the Corporation to pay compensation in 
certain cases, does not thereby mean to deprive a person of his ordinary 
Yemedies for damages or injunction in a Court of law ina proper case. The 
Corporation was not liable to be sued under the provisions of section 203 of 
the Actif only it acted bo 1a fide,and with care and attention, so that not 
being authorized to create a nuisance in maintaining a urinal, it did so, it 
cannot be said to act with due care and caution. 

Biddulph v. Vestry of St.George, 33 L.J. (Ch.) 411; Haji Esmail Sait v. 
Trustees of the Harbon of Madras, 23 Mad. 389 ; Hammersmith Railway Co, 
v. Brand, LR.4H.L.171 ; London Brighton Railway v. Truman AL A.C, 45; 
Metropolitan Asylum District v. Hill,6 A.C.193; Price's Patent Candle Co, 
Lid. v. London County Council, [1908] 2 Ch. 526; Sellors v. Local Board of 
Health for Matlock Bath, 14 Q.B.D. 929; Vernon v. Vestry of St. James, 16 
Ch, D. 449; West v. Bristol Tramway Co., [1908] 2 K.B. 14—referred to. 


Leach—for Plaintifis. 
N. M. Cowasjee—for Defendants. 


Cuart, J.—This isa suit filed by the Sooratee 
Bara Bazaar Company, Limited, against the Municipal 
Corporation of the City of Rangoon for an injunction 
to restrain the defendant Corporation from erecting 
or causing to be erected a latrine in Dalhousie Street 
on the site Selected by it, which is the north-east 
corner of Dalhousie Street and the 24th Street. The 
allegations in the plaint are that the site chosen by 
the Corporation is not a proper or convenient site 
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and that in the selection of this site the Corporation 
has not observed the provisions of the Act which 
enjoin it to cause the least practicable nuisance. 
The plaintifi-Company claims that the Corpcration 
acted negligently in erecting a latrine in 2 main 
thoroughfare particularly of the type proposed io be 
erected and in erecting it close to the shops owned 
by the plaintiff-Company, thereby causing more 
nuisance than is necessary. The plaintiff also alleges 
that the latrine proposed to be erected will constitute 
a nuisance in that it will obscure the view from the 
street of the goods and stock-in-trade of the tenants 
of the plaintiff who occupy the shops opposite to the 
latrine, that it will obstruct the access of air and 
light to such shops, that as a large number of the 
customers of these shops are Burmese ladies they will 
not resort to the shops on account of the presence of 
the latrine that the latrine itself will create an offensive 
smell and that the persons using the latrine will 
obstruct the foot-path in front of the shops. The 
plaintiff also complains that the rental value of the 
premises will be depreciated on account of the above 
facts. Three issues were raised and later an additional 
one as follows :— 

(1) Is the erection of the latrine in question a 
nuisance and if so does it give rise to an 
actionable claim against the Corporation ? 

(2) Is the defendant-Corporation protected from 
liability by the provisions of the City of 
Rangoon Municipal Act and if so what 
is the extent and result of that exemption 
from liability ? 

(3) To what relief if any is the plaintiff entitled ? 

Additional issue :— 

Is the plainiff entitled to the injunction claimed 

on the ground that the erection of the 
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latrine interferes with the enjoyment of 
the plaintiffs property by the tenants to 
whom it had been let? 

Before dealing with the revelant provisions of the 
Rangoon Municipal Act and discussing the evidence 
I shall briefly state the principles deducible from the 
Tulings on the subject. These are weighty rulings 
and there is no difficulty in arriving at the general 
principles applicable to this class of cases though the 
application of those principles to any particular case 
is a matter of some difficulty. The first case I shall 
refer to is the case of Hammersmith Railway Co, v, 
Brand (1). It is unnecssary to deal with this case 
at length as it merely reiterated a settled principle. 
According to Lord Blackburn in The Metropolitan 
Asylum District case which will be considered later, 
The Hammersmith Railway case settled beyond contro- 
versy the principle that, where the legislature directs 
that a thing shall at all events be done the doing of 
which if not authorised by the legislature will entitle 
anyone to action, that right of action is taken away. 
Therefore where the doing of an act is expressly 
authorised by the legislature, then no liability of any 
kind attaches to the person performing that act, 
with the result that all the rights of the injured 
party, including the right of compensation, unless it is 
expressly reserved, are taken away. The next case 
to be considered is Vernon v. The Vestry of St. James 
Westminister (2). This was a case under section 88 of 
the Metropolitan Local Management Act the wording of 
which is that “it shall be lawful for every vestry and 
district board to provide and maintain urinals ... . 
in Situations where they deem such accommodation to 
be required.” The Vestry purporting to act under 


(1) L._R. [1868] 4 H.L, 171, (2) [1880] 16 Ch. D. 449, 
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the power given by this section erected a urinal in 
a mews which was cul de sac. The result would 
have been that a large number of people would go into 
the mews who would not otherwise have done so. 
Vice-Chancellor Mellins granted the injunction asked fot 
and I shall refer to one or two passages in his judgment 
which have a bearing on the present case. At page 
458 the learned Vice-Chancellor says :—‘' Now if the 
question between the parties was merely whether one 
situation or another was the more fit, I would be 
clearly of opinion that it was a question to be decided 
by the Vestry, they being authorised by the Act to 
place urinals in situations were they deemed them 
neccssary.” The matter was taken up to the Court 
of Appeal and the following propositions can be 
deduced from the judgment of Lord Justice Cotton :— 
(1) Nobody is authorised to commit a nuisance or is 
to be held so authorised under an Act of Parliament 
unless it appears from express word or by necessary 
implication that the act was to be done or might be done 
notwithstanding its tending to the creation of a nuisance. 
(2) That there is no presumption that no watercloset 
or urinal can possibly be erected without being a 
nuisance and therefore the mere authorisation by 
Parliament of the erection of a urinal does not, by itself 
or by necessary implication, empower the local body 
to erect it if itis a nuisance. Lush, L.J., explains the 
wording of the section and draws attention to the fact 
that a Vestry had no power to obstruct any part of a 
public street way and the words “it shall be lawful” 
with which the section begins was intended to 
legalise such an erection on the part of the Vestry. 
If this be so, it follows that the provisions of the 
statute does not enjoin a statutory duty on the 
Vestry but was merely intended to legalise an act 
which would otherwise have been illegal. Sellors 
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vy. Local Board of Health for Matlock Bath (\), 
also related to the erection of a urinal which it was 
contended was authorised by section 39 of the English 
Public Healths Act, 1875. That section enacts that 
any urban authority may, if they think fit, provide and 
maintain in proper and convenient situations urinals 
. * » * and other similar conveniences for public 
accommodation. In that case, it was found as a fact 
that the Local Board had erected the urinal on a 
portion of private ground. Mr. Justice Denman held 
on the evidence before him that the urinal was a 
nuisance and that the authority to erect a urinal did 
not authorise the creation of a nuisance and that 
section 308 which empowered the Local Board to give 
compensation to any person who sustains damage 
under the Act did not take away the right by injunction 
since the Board had no power to erect urinals on 
private grounds, 

It is assumed by Mr. Justice Denman that if there 
had been such a power the effect of that section via, 
308 would be to relegate the party to the recovery 
of compensation. A similar argument had been 
adduced in the case before me and I draw attention 
to this particular passage for that reason. In the case 
of Biddulph v. Vestry of St- George (2), a urinal was 
erected by the Vestry of St- George purporting to act 
under powers conferred on them by section 88 of the 
Act for the better local management of the Metrdpolis, 
the terms of which I have already given- In the trial 
Court, Stewart, Vice-Chancellor, granted an injunction, 
He was.of opinion that a urinal could be constructed 
in such a manner and at such a spot as not to be a 
nuisance and as there were no compulsory powers in 
the Act and as in his opinion the construction of 


(1) [1885] 14 Q.B.D., 929. {2) 33 LJ. (Ch.) 413, 
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the urinal would have been an arbitrary exercise of 
power he granted the injunction. On appeal the 
injunction was dissolved, Lord Justice Knight-Bruce 
basing his decision on the ground that the evidence 
did not show that it would be certain or probable 
that the proposed urinal would be a nuisance. In 
answer to the argument that the powers given by ‘the 
Act of Parliament were being exercised unnecessarily 
and injuriously to private property, the learned Lord 
Justice stated that the Courts will interfere in cases 
where there is not a bona fide exercise of the power 
given by Parliament, but if the power is being 
exercised bona fide,the Courts will not interfere in 
such exercise of the power. I shall now deal with 
the important case of Metropolitan Asylum District v. 
Hill (1). In that case the managers of the Metro- 
politan Asylum who were incorporated under the 
Metropolitan Poor Act for the purpose of providing 
hospitals for the sick poor of the metropolis, proposed 


.to. erect a small-pox hospital in Hampstead. An 


injunction had been granted against them and on 
appeal to the House of Lords that body ordered the 
appeal to be dismissed, Lord Selborne was of opinion 
that there was nothing in the Act which could be 
construed as authorising the creation of a nuisance 
and that the powers under the Act, which were 
optional, were not intended by the legislature to be 
exercised at the expense of or so as to-interfere with 
any man’s private right. Lord Blackburn expressed 
ihe opinion that the burden was on the Metropolitan 
Asylum to establish that the legislature intended to 
take away the rights of individuals and that they had 
failed to show that, by express words or necessary 
implication, the legislature intended to do so Lord 


(1) [1881] 6 A.6.,193. °°: 
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Watson after referring to the case of Hanunersinith 
Railway Co. v. Brand (1) as laying down the 
proposition that where a specific act in a specific 
place and in a specific manner is directed to be done, 
the public body doing that act cannot be restrained 
by injunction from doing it though such act may be 
a nuisance, except in cases where the actis being done 
negligently, stated that if it is proved that the direction 
of the Act cannot be complied with at all without 
creating a nuisance, then no injunction could issue, 
but the justification in such case depended on the 
imperative nature of the command imposed by the 
legislature and the impossibility of obeying that 
command without infringing private rights. If 
however, the order of the legislature can be carried 
out without nuisance then the protection of the 
statute cannot be claimed. In the case of acts 
which are permissive as distinguished from imperative 
duties, the performance of the act being left to the 
discretion of the local body empowered to do the acts, 
it is a reasonable inference that the legislature intended 
the discretion to be execrised in strict conformity 
with private rights and that the legislature did not 
intend to confer a license to commit nuisance in any 
place selected by the local body. In the case of the 
London Brighton and South East Railway Co. v. 
Truman (2),the Railway Company which was authorised 
to carry cattle was also empowered to purchase lands 
“‘in such places as shall be deemed eligible for the 
purpose of making and providing additional stations 
# + « + ‘warehouses and other buildings and con- 
veniences for receiving, depositing, loading or keeping 
in cattle or any goods- - + - ” The Railway 
Company erected. some cattle pens and a yard and 
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used them for the purpose of la-ding and unloading 
daily and nightly the cattle which they were carrying. 
The adjoining occupiers sought to restrain the Company 
by injunction. In the course of this Judgment Lord 
Halsbury laid down as undoubted law the proposition 
that a Railway Company created for the purpose of 
carrying goods, or passengers or cattle is protected in 
the use of the functions with which Parliament has 
entrusted it, if such use necessarily involves the 
creation of what would otherwise be a nuisance. He 
was also of opinion that it was not necessary to enquire 
whether the sites were selected with due regard to: 
public convenience because in his view as the Com- 
nany was acting under it statutory authority the 
absolute discretion of selecting the site was in the: 
Company. Lord Selborne in his judgmentafter laying 
down the general principle that if the use made 
by the Company of the land is authorized by 
the Act, there is no cause of action against it not 
even for neligence if the particular mode of perform- 
ing the Act is authorised, dealt with the argument 
that the Company having option as to place was. 
bound to exercise that option so that no adjoining 
land owner should suffer detriment from the subsequent 
use of the land for the authorised purpose. His 
Lordship showed the unsoundness of this argument 
since no matter what site is selected the adjacent 
land owner was bound to be affected and even if a 
site without any building on the adjoining lands were 
selected the owner may afterwards think fit to build 
a house on his property, which will place the Company 
in the same difficulty. Lord Blackburn laid down 
the principle as follows :—“‘on the true construction 
of a statute it appears to be the intention of the 
legislature that powers should be exercised, the proper 
exercise of which may occasion a nuisance to the 
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owners of neighbouring: land and that this should be 
free ftoni liability to ai action for damdges or an 
injunction to prevent the continued proper exercise 
of these powers, effect must be given to the intention 
of the legislature.” Whether the legislature had or 
had not such an intention isa matter of construction 
of the statute. Later referring to the words ‘‘in such 
placés as shall be deemed eligible,’’ Lard Blackburn 
was of opinion that on a true construction of the Act 
the legislature intended the Railway Company to be 
the judges of this and also that the Company did on 
very sufficient grounds bond fide judge it requisite 
that there should be further conveniences for carrying 
cattleand did bona fide think the spoteligibile. Dealing 
with the Metrofolitan Asylum District v. Hill (1), his 
Lordship pointed out that in that case in the words of 
Lord Justice Bowen there was no element of compulsion 
for any indication of an intention to interfere with 
private rights. The next case cited befere me is that 
of West v. Bristol Tramways Co. (2). In that case the 
Company which was undef an obligation to pave 
cértain portions of the road with wood paving used 
wood blocks coated with creosote which caused damage 
Lord Alverstone pointed out that if the doing of a 
particular thitig was authorised no action will lie in 
the ‘absence of neligence and Sir Gorrel Barnes showed 
how on the true construction of the statute the use 
of creosote wood was fot authorised expressly or by 
necessary implication, 1e., either in eXpress terms or 
by authorising work necessarily involving its use. In 
all such cases if the doing of an act is authorised 
and it can be done without causing injury, but is done 
so as to cause injury, the person doing that act will 
be liable. In the case of Price’s Patent Candle Co., 





(1) [1881] 6 A.C, 193, (2) [1908] 2 K.B., 14, 
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Lid, v. London County Council (1), the Act specifically 
provided that the power conferred must be caried out 
without creating anuisance. The exact decision there- 
fore has no bearing upon the present case but Cozens 
Hardy, M.R., laid down certain general principles. 
(1) The presumption is that a public body is not 
authorised to create a nuisance or otherwise affect 
private rights unless compensation is provided, but (2) 
where the language is clear it overrides this presump- 
tion and a nuisance can be created even without 
compensation, (3) if the statute when conferringa power 
provides that no nuisance must be created it affords 
no defence to say that the work cannot be done 
without creating a nuisance. I do not propose to 
deal with the Indian and Burma cases that have been 
cited before me. They lay down no new principle 
and are merely applications oi the principles deducible 
from the authorities I have cited, to the particular 
facts of the cases with which the Courts were dealing. 
These principles so far as they. are material for the 
consideration of the present case are :— 

(1) If the legislature authorises a specific act to 
be done, and if the performance of that act and of 
every other subsidiary act necessary for and incidental 
to the performance of the main act, creates- nuisance 
or cause damage, the local body authorised to perform 
the act cannot be restrained by injunction nor made 
liable ‘for damage except on the ground of negligence, 
and not even on that ground, if the mode of performance 
is also prescribed and the act is performed in the 
prescribed manner. This last is merely an application 
of the general principle involved in the first part of 
the rule. From this it follows— 

(2) that if the act can be perfromed without 
creating a nuisance and without causing injury or 
(1) (1908) 2 Ch. 526, 
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damage then the local body performing the act would 
be liable if the act is performed in such a manner 
as to create nuisance or cause damage. The class 
of cases in which these principles were applied was 
mainly Railway cases but the principles themselves 
are of general application. The words “specific act” 
‘used by me must not be construed as meaning a 
single act. It not only includes such an act but also 
applies to the repeated performance of a series of 
acts of the same kind at different times or at different 
places. In such cases the legislature contemplates a 
recurrent performance of the act. 

(3) Where the legislature in general terms gives 
powers to a local body to perform certain acts then 
it is a matter of construction of the Act, whether 
the legislature intended (a) merely to confer permissive 
right on the local body or (b) to enjoin the performance 
of an obligatory duty. The examples of the first 
class of cases are where a private person ora local 
body is allowed to perform acts for profit. In such 
cases the presumption is that the performance of the 
act is not primarily intended for the public benefit 
and is therefore entirely optional. Even in cases of acts 
which are for the benefit of the public, the performance 
may be optional. The local body, when exercising 
power in the performance of a permissive act is in no 
higher position that a private person and must perform 
the prescribed acts without creating a nuisance or 
infringing private rights. Different considerations 
arise in the performance of obligatory duties. It then 
becomes necessary to see whether the legislature 
intended the act to be performed even if it does 
‘create nuisance. No difficulty, of course, can arise 
if the legislature expressly says that the act must be 
performed without creating a nuisance but where 
legislature is silent on this point, then the nature of 
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the duty imposed must be considered to ascertain 
whether the inevitable consequence of the performance: 
of the act is-to create a nuisance or otherwise affect. 
the rights of private persons- If it is, it may be 
presumed that the legislature contemplated the creation 
of a nuisance or the causing of a certain amount of 
damage and injury to private persons, asa consequence 
of the performance of the duty imposed. 

(4) Where in the performance of an act an option 
is given to the local body, eg., in the selection of a. 
site or in the deciding of the necessity for the perform- 
ance of the act ata particular time, then the choice 
of the:local body of either place or time cannot be 
questioned unless the choice has not been made 
bond fide. These are all the principles which it is 
riecessary to bear in mind in deciding the present 
case in the light of the evidence adduced. 

The Act which confers powers and imposes duties. 
on the Corporation of Rangoon is the Rangoon 
Municipal Act (Burma Act VI of 1922). Chapter: 
III deals with the duties and powers of the Corporation 
of Rangoon; section 25 of that Chapter provides 
that ‘the Corporation shall make adequate provision 
by any means or measures which it is lawfully 
competent for it to use for éach of the following 
matters, (i). . +. . , (ii) the erection in proper 
and convenient situations on municipal land of water- 
closets, closet accommodation, urinals and other con- 
veniences for the public, and the maintenance and 
cleansing of the same, . ” Jt is instructive 
to refer to the wording of the succeeding section 
which runs as follows :—‘‘ The Corporation may in 
its discretion provide either wholly or in part for 
all or any part of the following matters, viz., . . 
so that without reference to the other parts of the 
Act the scheme of this Chapter seems to be to 
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lay down in section 25 of the list of obligatory 
duties and in section 26 a list of acts, the performance 
of which is permissive or optional. The next relevant 
section is section 113 which runs as follows :—‘‘In 
carrying out the duties imposed on the Corporation 
by clauses (ji), (ii) and (iii) of section 25 or exercising 
the powers conferred thereon by section 94, 95, 96, 
‘97, 109, 111 and 112, the Corporation is responsible 
that the least practicable nuisance. is created.” I 
have already given above clause (ii) of section 25 
in full. Clause (i) of section 25 relates to the 
construction or laying out of drainsand the maintenance, 
flushing and cleansing of the same, and clause (iii) 
tefers to the collections, removal, treatment and disposal 
of sewage, offensive matter and rubbish. The word 
“* nuisance ” is defined in section 3 clause (xxix) 
as follows :—“ Nuisance” includes any act, omission, 
place or thing which causes or is likely to cause 
‘injury, danger, annoyance or offence to the sense 
-of sight, smell or hearing or which is or may be 
‘dangerous to life or injurious to health or property.” 
Section 192 runs as follows :—‘‘ In any case not 
otherwise expressly provided for in this Act the 
‘Corporation may pay compensation to any person 
who sustains damage by reason of the exercise or 
any of the powers vested in the Corporation of 
‘vested in or delegated to the Commissioner or to any 
other municipal officer or servant under this Act.” 
‘Section 203 enacts ‘‘ that no suit shall be maintainable 
‘against the Corporation . . . . in respect of 
anything in good faith and with due care and 
attention done or intended to be done under this Act.” 
‘The first point for consideration is as to the intention of 
the legislature so far as that intention can be gathered 
‘from the scheme and wording of the Act itself. Did 
ithe legislature intend to enjoin an obligatory duty on 
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the Corporation to erect waterclosets and urinals or is. 
such erection a permissive act, which it is open to the 
Municipality to perfom or not to perfom, the object of 
the legislature being merely to authorise the performace 
of an act which without such provision would be untra 
vires of the Corporation? I have already drawn atten- 
tion to the difference in the wording between sections. 
25 and 26 of the Act and it is noteworthy that in 
section 113, in referring to the performance of the 
acts contained in clauses {i), (ii) and (iii) of section 
25, the legislature uses the words “in carrying out 
the duties imposed on the Corporation”, and the 
wording of this section (section 113) and the difference- 
in the wording of section 25 and section 26 give a 
clear indication of what the legislature intended to- 
be acts the performance of which was compulsory 
and acts the performance of which was optional. In 
the performance of the former, section 113 provides 
that the Corporation is responsible that the least prac- 
ticable nuisance is created. It is argued by the. 
learned counsel for the defendant that this section 
shows that the legislature contemplated the inevitable 
creation of a certain amount of nuisance in the per- 
formance of these obligatory duties and that the 
Corporation is responsible only to the extent of seeing 
that the least practicable nuisance is created. On 
the other hand, it is argued by the learned counsel 
for the plaintiff that the plain meaning of that 
section is that if an act could be performed without 
creating any nuisance it should be so performed and 
that if it cannot be performed without inevitably 
creating a nuisance, but there are more than one 
mode of performance some of which create a larger 
amount of nuisance than the others, then the Muni- 
cipality is bound to choose that mode which creates. 
the least nuisance, Itseems tome that the contention 
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of the advocate for the plaintiff is correct. The 
legislature obviously intended that if the acts could 
be performed without creating a nuisance they should 
be so performed, but if some nuisance is inevitable, 
then the least practicable amount of nuisance must 
be created. The words of section 113 of the Act 
do not, in my opinion, show that the legislature 
contemplated, in the erection for public use of 
waterclosets and urinals on municipal lands, the 
inevitability of the creation of a nuisance. Ona con- 
struction of the relevant provisions of the Rangoon 
Municipal Act I hold (a) that a duty is imposed on the 
Corporation to erect urinals and watercloseis for 
public convenience on municipal lands, (b) that the 
choice of the place where it is to be erected and 
the time when such waterclosets and urinals at any 
particular place became necessary are left to the 
Corporation. In view of this finding, since the 
erection of such structures is not merely a permissive 
act which it is open to the Corporation to perform 
or not to perform, the principles applicable are those 
which apply to the carrying out of imperative duties 
imposed upon a local body, 
* * * * 

On the evidence of local sanitary, medical, engi- 
neering and health experts His Lordship held that 
the proposed latrine would be a nuisance only if 
there was bad supervision and insufficient cleaning 
by the Corporation and misuse by an ignorant public, 
but as these defects were capable of being cured, 
and urinals could be maintained without beceming 
nuisances, the legislature cannot have contemplated 
or intended to sanction the creation by the Corporation 
of a nuisance. The Corporation chose the site bond 
fide and after much consideration, mere amenities of 
property or depreciation of the value of property 
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owing to loss of amenities could not support a claim 


for an injunction. In section 2 of the Municipal Act 


in the definition of ‘nuisance ” anything which is 
or may be injurious to health or property is included. 
That definition whether it binds third persons so 
as to deprive them of their common law rights 
or not does undoubtedly bind the Municipality but 
the injury to property contemplated in that 
definition is not an injury which affects the 
value of the property and ultimately touches the 
pocket of the owner of the property. The injury 
contemplated by that section is physical injury as for 
example where air or light is cut off or where an 
erection of an adjacent structure is likely to unsettle 
the foundations of a previously existing building and 
similar things. Assuming therefore that there is 
likely to be a depreciation of the property of the. 
plaintiff-company, it cannot on that account restrain 
the defendant by injunction from building the latrine 
and can only enforce whatever other remedy. the 
company may have against the defendant for com- 
pensation or damages, 

An underground latrine was prohibitive in its 
cost. The Court could not interfere, if the erection 
of the latrine was going to spoil the beauty of a 
place, and the suggestion that it should be built in a 
side street could not be carried out owing to the 
narrowness of the street. : 

His Lordship continued :— : 

Having disposed of these points, I now turn to 
the main question of the tendency of these latrines 
to become a nuisance on account of the misuse to 
which they are likely to be put by the public. A 
threatened nuisance will undoubtedly give rise toa 
cause of action but in that case the. act which is 
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threatened must in itself be the nuisance. The fact 
that a latrine need not, as such, necessarily be a 
nuisance, puts the plaintiff at once out of Court. If 
the erection of the latrine does not give rise to a cause 
-of action, then the obvious namely of the plaintiff- 
company is to wait tiil the latrine is actually misused 
and has become a nuisance when it can ask the 
‘Court to grant a relief on its behalf. There is no 
presumption that the latrine will be misused by the 
public at all times, and though this is probable, it 
‘cannot give rise to a cause of action by anticipation, 
‘nor is there any presumption that the employees of 
the Corporation will to the end of time remain 
‘inefficient. They may surprise the Rangoon public by 
‘their efficiency in keeping the latrine clean and free 
of smell soas not to give the plaintiff or the public 
‘any cause of complaint. I hold therefore that there 
‘is no certainty or even a high degree of probability 
‘that the latrine will be a nuisance later. If, however, 
-on account of the misuse to which the latrine is put 
‘it becomes a nuisance than it is always open to 
‘the plaintiff to move the Court to restrain the defendant 
‘by injunction from allowing the public to use the 
‘latrine or to compel the Corporation to take such 
steps as may be necessary to abate the nuisance. 
‘The Court will then undoubtedly, if satisfied that the 
nuisance does exist, take such action as may be 
‘necessary to give adequate relief to the plaintiff. ° 

I have thus dealt with all the objections raised 
-on behalf of the plaintiff and I have come to the 
conclusion that the plaintiff-company has at present no 
-cause of action against the Corporation. The plaintiff 
is not therefore entitled to an injunction. I therefore 
canswer the first issue in the negative. 

In the view I have taken above it is unnecessary 
‘to give any finding on the two other arguments raised 
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1927 by the learned advocate for the defendant. I shall, 
SURATEE however, briefly indicate my opinion on these points.. 
Bazaar Co., The first point is that the effect of section 192 of 
“>. the Rangoon Municipal Act is to deprive the party 
now injured of his right to an injunction and leave him 
or Rancoon. merely with the right to claim and obtain compen-- 


Cuan, J. Sation. There is a dictum in one of the cases cited’ 
above which lends support to this argument but a. 
careful perusal of the preceding sections of the Act 
itself shows that it was not the intention of the 
legislature to deprive a private person of his common 
law rights, leaving him solely the right to obtain 
compensation. Section 189 of the Act provides for- 
the payment of compensation to an owner whose 
immovable property has deteriorated in value on 
account of the exercise by Corporation of the powers: 
conferred by certain sections of the Act. Section 190 
enables the injured party to move the Local Govern-- 
ment and prescribes the procedure to be followed 
by the Local Government. Section 191 saves the: 
right of the injured party to recover damages, i.,. 
his right to have recourse to a Court of law remains 
unaffected, Then follows section 192 which provides. 
generally that in cases not otherwise expressly pro~ 
vided for the Corporation may pay compensation to any” 
person who sustains damage by reason of the exercise: 
of any of the powers vested in the Corporation. The 
use of the words “exercise of any of the powers’” 
makes it doubtful whether the section was intended 
to apply to cases where the Corporation is carrying’ 
out its statutory duties, but even if construed as’ 
including such cases, the section does not support’. 
the contention of the learned advocate for the defend~ 
ant. Itis a cardinal principle of the construction of 
statutes that no legislative enactment should be so. 
construed as to take away the common law rights: 
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of private persons, and the intention of the legislature 
to do so must be expressly stated or necessarily 
implied. The primary object of sections 189 and 
192 of the Act is to authorise certain payments which 
but for such authorisation will be ultra vires of the 
Corporation. It was clearly not the intention of the 
legislature to deprive private persons of their ordinary 
rights or remedies. There is high authority for the 
proposition that the absence of a provision for com- 
pensation ‘‘affords a reason though not a conclusive 
reason, for thinking that the intention of the legisla- 
ture was not that the thing should be done at all 
events, but that it should be done, if it could be 
done without injury to others,’ [fer Lord Cairns on 
Hammersmith Railway Company v. Brand (1)] and 
if the converse position is also true, then the presence 
of such a provision may be a reason though nota 
conclusive one for thinking that the legislature 
intended that the thing should be done at all events. 
However that may be such a provision by itself 
does not afford a reason for thinking that the legis- 
lature intended to deprive the private citizen of all 
his other remedies. The second argument is that 
section 203 of the Act bars a suitin respect of anything 
“in good faith and with due care and attention done 
or intended to be doneunder this Act.” Similar words 
in a Madras Act were considered by Mr. Justice 
O’Farrel.in the case of Haji Esmail Sait v. Trustees 
of the Habour of Madras (2). It its unnecessary 
to dispose of this argument on the ground relied 
upon by that learned Judge because section 203 
requires that the thing should be done “with due 
care and attention.” If the legislature did not authorise 
the creation of a nuisance and if the Corporation 
knowingly creates it, the thing cannot be said to be 
(1) L.R. (1868) 4 H.L, 171. (2) (1900) 23 mad. 389. 
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done with due care and attention. I am therefore 
of opinion that neither section 192 nor section 203 
of the Act is a bar to the plaintiffs’ suit. 

The plaintiffs’ suit is dismissed with costs. I grant 
special costs. Advocate’s fee after the first day 
Rs. 340 per day. 


APPELLATE CIVIL. 


Before Mr, Justice Mya Bu. 


ADMINISTRA TOR-GENERAL OF BURMA 
v. 
C.R.V.V.S. CHETTYAR FIRM.* 


Succeession Act (XXXIX of 1925), s. 211 (1)—Decree against person not the 
legal representativeof a deceased person invalid and not binding on estate 
—Revisional powers when exercisable through other remedy ofen. 

Respondents filed a suit against the widow of a deceased person who was a 
(non-Indian) Christian, as his legal representative and obtained an ew parte 
decree against her on a promissory-note and attached in execution of the 
decree moneys due to the estate byan Insurance Company. The deceased had 
left a willof which the widow was not an exécutrix and letters of admin- 
istration with the will annexed were issued to the Administrator-General of 
Burma, 

Held, that such decree was void and inoperative as the widow did not 
represent the estate. Although the High Court as a rule would not interfere 
on revision where a legal remedy was open to the applicant, still ina case 
like this, the Court would exercise its revisional powers, where the right was 
so clear, and where needless expense of a suit to which there could be no 
defence would be saved. 

Debi Das v. Ejaz Hussain, 28 All 72; Gora Chand Haldar v. Prafulla 
Kumar Roy, 53 Cal.166; Mehdi v. Kulsoom, 12: C.W.N.16; Raghunandan 
Prasad y.\Ram Charan, 4P.L.J.943 Sree Krishna Dass v. Chandook Chand, 32 
Mad. 334—vreferred to, 


Dentra—for Applicant. 
Ganguli—for Respondents. 


Mya Bu, J.—This is an application by the Admin- 
istrator-General as administrator to the estate of 








* Civil Revision No. 275 of 1926, 
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P.M. Richardson, deceased, to have the decree of the 
Township Court of Toungoo in Civil Suit No. 179 
of 1925 set aside itt revision. 

The late Richardson was a Christian by religion 
and he died on the 20th February 1925 leaving a will. 
He left a widow among other next-of-kin surviving 
him. There were executors appointed under the 
will, but they subsequently renounced their excutor- 
ship, and the Administrafor-General on the 10th 
July 1926 applied for and obtained on the {2th July 
1926 a grant of letters of administration with the 
will annexed. About a year before that and on the 
7th May 1925 the respondent Chettyar firm of 
C.R.V.V.S. of Toungoo filed a suit (Civil Suit No. 179 
of 1925) in the Township Court of Toungoo for 
Rs. 326 due on a promissory-note alleged to have 
been executed by Richardson on the 12th August 
1924, making Richardson's widow residing at Maymyo 
defendant in her capacity as legal representative of 
her deceased husband, and obtained an ew parte 
decree on the 7th September 1925. On the 14th 
September 1925 the respondent Chettyar firm applied 
for execution of the decree in Civil Execution No- 
345 of 1925 of the same Court, and obtained an 
order for attachment of money due to the estate by 
the Oriental Government Security Life Insurance 
Company, Limited. On account of this attachment 
the Administtator-General was unable to collect the 
money from the Insurance Company. 

It has beer urged that the deceased not being 
an Indian Christian, the respondents’ suit against the 
widow was barred by section 212 of the Indian 
Succession Act. Sub-section (1) of this section pro- 
vides: ‘No right to any part of the property of a 
person who has died intestate can be established in any 
Court of Justice, unless letters of administration 
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have first been granted by a Court of competent 
jurisdiction.” I do not think that. the case is 
governed by this section at all inasmuch as the deceased 
died testate. In my opinion what really rendered the 
suit bad was the fact that the widow, who was not 
one of the executors appointed under the will, was 
sued as a legal representative of the deceased when 
she did not occupy that position at all, for under 


section 211 (1) of the Succession Act the executor 


or administrator of a deceased person is his legal 
representative for all purposes, and all the property 
of the deceased person vests in him as such. It can 
clearly be gathered from the records of Civil 
Miscellaneous No. 149 of 1926 that the executors 
appointed under the will were one O. D. Smart of 
Maymyo and H.M. Litter of Mandalay. Thus the 
suit was prosecuted against the defendant who had 
not the legal capacity to repesent the state, and 
the decree passed therein was invalid. 

-It may be contended that at the time. of institu. 
tion of the suit neither the respondents nor the 
Court had any reason for believing that the deceased 
had died testate. This contention will merely confront 
the respondents with the prohibition under section 
212, sub-section (1) of the Act according to which 
the Court should not have assumed jurisdiction in 
the case. 

The learned advocate for the respondents contended 
that this Court should not interfere with the decree 
in revision, as other remedies were open to the 
petitioner to have the decree set aside. He pointed 
out that at present there is nothing to show that.the 
deceased was not an Indian Christian. He also 
mentioned that the attachment on the money in the 
hands of the Insurance Company had been with- 
drawn, and that therefore there was no necessity for 
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proceeding with this application. In Debi Das vy. Eiaz 
Hussain (1), it was held that the exercise by the 
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will not invariably (though such is ordinarily the 
case) be confined to matters in respect of which 
no other remedy is open to the party aggrieved. 


BuRMA. 
v 
C.R.V.V.S. 
CHETTYAR 
FIRM. 


According to Mussaniut Umatul Mehdi v. Mussamut wyva Bo, }. 


_ .Kulsoom (2) and Raghunandan Prasad Misra v. Ram 
Charan Manda (3), however the ordinary rule is that 
the High Court will not interfere in revision in any case 
in which the petitioner has another remedy except in 
very exceptional circumstances. The High Court of 
‘Madras in Sree Krishna Dass v. Chandook Chand (4), 
held that the High Court will not, as a general rule, 
interfere by way of revision, when the party has a 
remedy elsewhere than in the High Court, and 
‘that the High Court will however interfere where 
the right of the party is clear and where the result 
-of non-interference will be only to multiply proceedings 
by driving the party to a suit, in which there can 
‘be no defence. The mere fact that the peti- 
‘tioner would be able to get the decree set aside 
by resorting to other remedies is therefore by itself 
no ground for this High Court to refrain from 
‘interfering in revision with the decree, the validity 
-of which cannot obviously be defended in another 
proceeding. It is to my mind a case where the 
Xight of the party is clear and where the result of 
non-interference will be only to multiply proceedings 
‘-by driving the Administrator-General to a suit in 
which there can be no defence. For these reasons 
I consider that, although under the authority of 
Gora Chand Haldar vy. Prafulla Kumar Roy (5) 





(1) (1905) 28 All. 72. (3) 4 P.LJ. 94, 
(2) 12 C.W.N. 16, (4) (1908) 32 Mad. 334, 
(5) (1925) 53 Cal. 166. 
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it thay be contended that the validity of the decree 
in question: may even be challenged in the execution. 
proceedings, the case is a fit one for interference 
in revision. . 

It is sufficiently clear from the Administrator-. 
General’s application for letters of administration 
that the deceased was not an Indian Christian, and 
I do not think that any hardship will be caused to 
the respondents by not requiring the Administrator- 
General to adopt another proceeding, in which the 
point may be put in issue. 

I am therefore unable to accept the argument 
on behalf of the respondents that the materials before 
me were insufficient to furnish ingredients showing 
the invalidity of the decree which, in another 
proceeding (if the petitioner is driven to any such): 
would have to be established. 

Another objection taken on behalf of the respon- 
dents is that the decree in question could have 
been appealed from. A first appeal would un- 
doubtedly lie but not to the High. Court, the suit 
being one for less than Rs. 500 on a promissory 
note. Section 115 of the Civil Procedure Code enables 
the High Court to interfere in revision in any 
case which has been decided by a Court subordinate: 
thereto and in which no appeal lies thereto. This: 
is not a case in which an appeal lies to the High 
Court: There could have been only one appeal to 
the District Court and after that there could not. 
have been an appeal to the High Court either under 
the Civil Procedure Code or under the Burma. 
Courts Act. 

As.I regard the circumstances appearing in this 
case to be exceptional and the decree clearly invalid,, 
I set it aside; the respondents to pay petitioner’s 
costs, two gold mohurs. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr. 


MAUNG BA GON 1937 
v. July 27. 


MA PWA THIT.* 


Buddhist Law—Heirs all related in the sante degree to the propositus share 
equally each in his own right. 

Held, that not only in case of grandchildren of the propositus, as his sole 
heirs, but in case of all heirs who are all related in the same degree to the pro- 
tositus they inherit each in his own right (per capita) equally, and not by 
representation (fer stirpes). 

Where the deceased, a Burman Buddhist, left surviving him as his heirs the 
son of his deceased paternal aunt, two children of his deceaséd maternal uncle 
and six children of another deceased maternal! uncle, they all shared equally 
each being entitled to a one-ninth share of estate. 4 

Maung Po Thu Daw v, Maung Po Than, 1 Rin. 316—followed. 


Ze Ya—for Appellant. 
Tun Byu—for Respondent. 


RUTLEDGE, ©.J., AND Carr, J.—The question 
arising in this appeal is—how is the estate of the 
deceased Maung Aung Myin to be partitioned among 
his heirs, who are :— 

(1) the plaintiff, the son of Aung Myin’s deceased 
paternal aunt ; 

(2) and (3) two children of a deceased maternal 
uncle ; 

(4) to (9) six children of another deceased 
maternal uncle ? 

The learned Judge on the Original Side has found 
that the estate must be divided among these nine 
persons fer capita and that each of them is entitled to 
a one-ninth share. 
ee Se ee ee 


* Civil First Appeal No. 262 of 1926, 
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The appellant’s contention is that the estate should 
be divided per stirpes and that therefore he is entitled 
to one-third. Logically he should claim one half 
because his connection with the deceased must be 
traced through the latter’s paternal grandparents, 
while all the other eight heirs trace their connection 
through the maternal grandparents. 

We think that the question is scmctatadl by the 
Full Bench decision in Maung Po Thu Daw v. Maung 
Po Than (1) in which it was decided that where the 
only heirs-were grandchildren of the propositus the 
division must be per capita. The cases are, of course 
not identical, but the principle involved is the same— 
that when the heirs are all related in the same degree 
to the propositus they inherit each in his own right 
and not by representation and that therefore each 
share equally with all the others. 

In our opinion, therefore, the decision appealed 
from is correct, 

The appeal is dismissed with costs. 

(1) (1923) 1 Ran, 316, 
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APPELLATE CIVIL. 
Before Mr. Justice Das. 


MAUNG SHAN HPYU 
v. . 
U PO THAW.* 


Sub-mortgage—Payment by mortgagor to mortgagee without knowledge of sub- 
mortgage—Effecton sub mortgagee s rights 
Held, that when a mortgagee subenortgages his mortgage to another 
‘person without the knowledge of the original mortgagor and the original 
mortgagor pays off the mortgage amount to the mortgagee, the sub-motgagee’s 
tights against the land are extinguished. 
Sahadev Ravji Bagade v. Shekh Papa Miya, 29 Bom. 199—referred to. 


Kale—for Appellant. 
Ba Hia—for Respondent. 


Das, J.—The appellant filed a suit for a declaration 
that he was in possession of a piece of land and 
that the fifth defendant could not sell the land in 
execution of his mortgage decree. | 

The facts of the case are as follows :—The first 
defendant Ma E Byu mortgaged the land in question 
to the sixth defendant Maung Gyi wiih possession, 
Then Maung Gyi mortgaged the land to the respondent 
for Rs. 250. Subsequently Maung Gyi executed a 
mortgage of the land in favour of Golammadin for 
Rs. 300 with possession. Then the original owner 
redeemed the land from Maung Gyi and Golammadin 
by borrowing money from the appellant and mortgaged 
the land to the appellant for Rs. 526 with possession 
by a registered document. It is not alleged «that 
either the plaintiff or the original owner knew of the 
mortgage of the land by Maung Gyi to the present 
respondent. Subsequent to the mortgage to the 
appellant the present respondent filed a mortgage suit 


* Special Civil Second Appeal No. 43 of 1927. 
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against Maung Gyi and obtained a mortgage decree. 
He did not make either the original owner or the 
present appellant-plaintitf a party to his suit. The 
present respondent denied the allegations in the plaint 
and contended that his mortgage decree could not be 
affected. The trial Court passed a decree in favour of 
the plaintiff. The fifth defendant appealed. The 
lower Appellate Court dismissed the plaintiff’s suit, 
and the plaintiff now appeals to this Court. 

It is quite clear that, when a mortgagee sub- 
mortgages his mortgage to another person without the 
knowledge of the original mortgagor and the original 
mortgagor pays off the mortgage amount to the mort- 
gagee, the sub-mortgagee’s rights against the land are 
extinguished. The sub-mortgage is only good to the 
extent of the amount due on the original security, on the 
payment of which the security isreleased. So when,as 
in this case, the original mortgagor paid off his mortgagee 
the amount due on his mortgage, the sub-mortgagee had 
no further rights over the property. In this-case it is 
clear that the original mortgagor did not know anything 
of the sub-mortgage when she paid off the mortgage 
debt. It is not alleged by the sub-mortgagee that he 
gave notice to the mortgagor of his mortgage. Iam 
fortified in my opinion by a decision in the case of 
Sahadev Ravji Bagade v. Shekh Papa Miya (1), where it 
was held that when a mortgagor makes a payment to 
the mortgagee in good faith without knowledge ofa 
registered sub-mortgage, the payment is not vitiated on 
the ground that it was made subsequent to the regis- 
tration of the sub-mortgage. I must therefore hold 
that the sub-mortgagee lost all his rights over the 
property when the mortgagor paid. off the original 
mortgagee. His mortgage decree against the mortgagee 





(1) (1904) 29 Bom. 199, 
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cannot affect the land and he is not entitled to take 
any steps against the land in execution of his decree. 
The plaintiff in this case is in actual possession of 
the land by virtue of his character as a usufructuary 
mortgagee. That being so, he is entitled to the 
declaration prayed for. I therefore set aside the 
decree of the lower Appellate Court and pass a decree 
in favour of the plaintiff in terms of the prayer in 
his plaint. The appellant will get his costs throughout: 


APPELLATE CIVIL. 
Before Mr. Justice Pratt. 


MAUNG PO PE 
v. 
MAUNG KWA AND oneE.* 


Civil Procedure Code (Act V of 1908) O. 21, rr. 58 and 60—A pplication for 
removal of attachment niust be made prior to sale in execution. 

Held, that an application for removal! of attachment under Order 21, Rule 58 
of the Civil Procedure Code, should be made before the property attached has 
been sold. A Court acts in excess of jurisdiction if it entertains such appli- 
cation afier sale, 

Gopal Chandra Mukerjee v. Notobar Kundu, 16 C.W.N, 1029; Pukup Deo 
Kuer v, Ram Charitar Barhi, 74 1.C, 87—referred to, 


Chatterjee—for Applicant. 
Mitter—for Respondent. 


Pratt, J.—-This is an application under section 115, 
Civil Procedure Code, to revise the order of the Town- 
ship Judge, Myaing, in Civil Miscellaneous Case No. 1 
of 1927, ordering the removal of attachment ef land 
attached in execution case No. 31 of 1926, 

It is contended that the order for removal of 
attachment was ultra vires as the land had already 
been sold before the application was made. 

* Civil Revision No, 32 of 1927 (Mandalay). 
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A reference to the execution proceedings shows 
that the land in question was sold on the 17th 
December 1926, and the application for removal of 
attachment was not made tili the 4th of January 
following. | 

It is true the sale had not been confirmed, but I 
am of opinion that the contention that the attachment 
was no longer subsisting is correct. 

I have been unable to find any officially sersouled 
cases on the subject, possibly the rulings on the point 
have not been recorded as it was considered too obvious, 

Mr. Chatterjee for applicant relies on the Calcutta 
Bench case of Gafal Chandra Mutkerjee v. Notobar 
Kundu (1). 

It was there held that an order under Rule 60 of 
Order XXI must be made before the sale has taken 
place. It was also pointed out that sub-rule (2) of 
Rule 58, which provides for the adjournment of a sale 
pending the investigation of a claim preferred under 
sub-rule (1) makes it clear that the application for 
removal of attachment and order under Rule 60 
must be prior to the sale.in execution. 

The Bench held that the subordinate Court had 
acted clearly in excess of jurisdiction and violation of 
an express provision of the Code, and that it was a 
case in which it ought to interfere on revision. 

This case was followed by a Bench of the Patna 
High Court recently in Puhufp Deo Kuer v. Ram 
Charitar Barhi (2). 

In the Patna case the sale of land in execution 
took place after the application under Order XXI 
Rule 58 had been filed. 

- Mullick, J., in giving judgment remarked :— 
“It is obvious that after the sale was held, the 


—. 


(1) 16 C.W.N, 1029. (2) 74 LC. 87. 
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attachment was ipso facto determined and the Court had 
no longer any jurisdiction to try the claim case.” 

I have no doubt that this is sound law. 

. Itis obvious that respondent has a remedy under 
Rule 100, if dispossessed, or that he may resist the 
auction-purchasers taking possession under Rule 97, if 
-he has no cause of action under Rule 90. 

I hold that the order of the Township Churt was 
without jurisdiction and set it aside accordingly. 
Applicant will be allowed costs. Adovcate’s fees two 
gold mohurs. 


APPELLATE CIVIL. 


Befere Mr. Justice Pratt. 


MAGANLAL PARBHURAN 
v. 
N. A, AZIZ HAJI KARIM anp stx.* 


Civil Procedure Code(Act V of 1908), s. 73, O. 38—Deposit of money into 
Court by defendant to avoid attachment before judgment, effect of —Right 
of plaintiff to such money on obtaining decree— Claims of other creditors 
before judgment. 

Held, that where money is deposited by the defendant in Court in order to 
avoid attachment beforejjudgment and he does not contest the suit, the money 
may be taken as paid towards the satisfaction of the plaintiff’s claim who has 
a lien on it and is entitled to withdraw the money in full and has priority over 
other creditors Who attached the money in Court before plaintiff obtained his 
decree. Such money was not liable to rateable distribution. 

Ramiah v. Gopalier, 41 Mad. 1053 ; Sorabji v. Kala, 36 Bom. 156—Followed. 


A.C. Mukerjee—for Appellant. 
S. Mukerjee—for Repondents. 


Pratt, J.—In Civil Regular Suit No. 313 of 
1926 of the Subdivisional Court, Mandalay, Maganlal 
Parbhuram sued Maung San Lon for Rs. 1,593-12 
principal and interest on a promissory note. 

* Civil Second Appeal No. 81 of 1927 (Mandalay). 
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On the 31st July 1926 plaintiff applied for attach- 
ment before judgment of a sum snfficient to satisfy 
the decree from the price of a house due by one 
Charan Das to the defendant and for a prohibitory 
order restraining the defendant from receiving the 
amount, 

An attachment order was issued in wholly wrong 
form to defendant and Charan Das jointly directing 
them to hold the sum of Rs, 1,790-12 subject of the 
further orders of the Court. 

On the order being served defendant paid up the 
sum of Rs. 1,790-12 and the bailiff returned the warrant 
with an endorsement that it had been duly executed. 
(Vide Civil Miscellaneous No. 57 of 1926 of the Sub- 
divisional Court.) 

Whilst the money was still in Court various creditors. 
attached it before judgment. 

Plaintiff obtained an ex parte decree on the 12th 
August and applied for payment of the money paid into 
Court by defendants. . 

Objections were made and ultimately the money 
was distributed rateably between various decree- 
holders. 

Plaintiff then in Suit No. 452 of 1926 of the same 
Court sued for a declaration that the sum of Rs. 1,790-12 
held in Court to the credit of his Suit No. 313 was not 
liable to rateable distribution and that plaintiff alone 
was éntitled thereto. His suit was dismissed. 

Both the lower Courts have held that the money 


.was attached before judgment and that therefore plain- 


tiff had no prior lien. 

Their findings are undoubtedly correct, on the 
assumption that the money in question was attached 
before judgment, but it seems perfectly clear to me that 
the money was not attached. As I have already pointed 
out the order of attachment was in wrong form. 


VoL. Vj RANGOON SERIES. 


There was no order to furnish security as there 
should have been under Order 38, Rule 5, and none was 
asked, neither was there any direction to pay the money 
into Court. 

Instead of holding the money at the disposal of the 
Court as directed, defendant paid the money into Court. 
He never contested the suit. It is obvious therefore 
that the money was paid towards satisfaction of plain 
tiff’s claim and order to avoid an attachment before 
judgment. 

None of conditions necessary to constitute an 
attachment under Order 38, Rule 5, have been complicd 
with. | 

The money must be considered as a deposit in 
satisfaction of the plaintiff’s claim under Order XXIV, 
Rule I, and plaintiff was entitled to have it paid out to 
him in satisfaction of his claim on application without 
taking out execution of his decree. 

As soon as it was paid to the bailiff the money 
ceased to be an assert in the hands of the defendant. 

It must be taken as settled law that under the 
circumstances plaintiff had a prior lien on the money 
and it was not liable to rateable distribution. 

There is a wealth of case law on the subject both 
English and Indian. : 

It is only necessary to refer to two Indian cases. 

In Sorabji v. Kala (1), the immovable property of 
a judgment-debtor. was attached at the instancé of two 
judgment-creditors and his other judgment-creditors 
merely put in applications for execution without 
attaching. , 

On the day fixed for sale of the property the 
decrees of the two attaching judgment-creditors were 
satisfied by payment in Court of the decretal amounts, 


(1) (1918) 36 Bom. 156. 
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and the effect was the withdrawal of the attachment 
under Order XXI, Rule 55. 

On the day following the payment into Court on an 
ex parte application an order was made for rateable 
distribution of the money paid into Court. 

It was held on appeal by a Bench of the Bombay 
High Court that the monies, which were paid in to 


satisfy the attaching creditors’ decrees and to raise 


the attachment could not. be treated as assets by the 
Courtand were not distributable among other judgment- 
creditors, who had merely applied for execution. 

The facts here are not the same asin the case under 
appeal, but the principle involved is. 

The whole subject is discussed at lengthin Ramiah 
Aiyar v. Gopalier (1), which might almost be called the 
locus classicus on the point. The facts were that the 
defendant was arrested before judgment and was 
ordered to be released from custody on his paying 
into Court sufficient to meet plaintifi’s claim. The 
money was subsequentiy attached by a decree-holder 
and defendant was adjudicated an insolvent. 

It was held by a Bench of the Madras High Court 
that the money was paid into Court to the general 
credit of the action and was charged with a lien in 
favour of the plaintiff on the latter obtaining a decree 
in his favour. It was further held that the attaching- 
creditors’ and the Official Receiver’s claims were 
subject to this lien. 

As Courts Trotter, J., observed in the course of his 
judgment :—‘‘ Where money is paid to the credit of 
the sujt or ear-marked for the suit, the Courts have 
always held that, when that is gone, the money belongs 
to the plaintiff in the event of his success and that it 
cannot pass to the general creditors of the person 


(1) (1918) 41 Mad, 1053. 


VoL. V] RANGOON SERIES. 


who pays it in or.to any person who claims under 
him.” 

The case is clearly distinguishable from one in 
which defendant gives security for his appearance. 
Such security would be merely conditional for his 
appearance in Court and would not be ear-marked 


for the purposes of the suit, 
Plaintiff was on this view clearly entitled to the 
declaration sought and to satisfy his decree from the 


money paid in towards his claim. 
I set aside the findings and decrees of the lower 


Courts and grant plaintiff a decree as prayed with 
costs throughout. 


APPELLATE CIVIL. 


Before Mr, Justice Maung Ba. 


C.R.M.A. CHETTYAR FIRM 
v. 
K.R.S.V. CHETTYAR FIRM AND THREE.* 


Civil Procedure Code (Act V of 1903), s. 73—~‘'Same judgment -debtor,” 
meaning of—Court to which application for execution should be made— 
Mode of application—Mere transfer of records to executing Court whether 
sufficient, 

Held, that all the decree-holders (who have otherwise complied with the 
provisions of section 73 of the Civil Procedure Code), where there are 
common judgment-debtors in all the execution cases, are entitled to 
participate rateably in the distribution of the assets according to the interest 
of the respective judgment-debtors in the property sold. Itis not necessary 
that all the judgment-debtors of all the decree-holders should be “identical 
and also neither more nor less. 

Held, also, that the requirements of the section are not complied with if no 
application is made to the Court that holds the assets and merely the records 
of the cases of decree-holders of another Court.are forwarded to the former 
Court to which no decrees are transferred for execution and to Which no 
applications for rateable distribution are made. 

Chhetalal v, Nabibhai, 29 Bom. 528 ; Gonesh Dus v, Shiva Laksman, 30 Cal- 
583 ; Krishnashankar v. Chandrasiankar, 5 Bom, 198 ; Ramanathan Chettiar 
v. Subramania Sastrial, 26 Mad. 179; Sit Saing v. Maung Po Kaing 
1L.B.R. 121—referred to. ‘ 


* Civil Revision No. 345 of 1927, 
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Thein Maung—for Applicants. 
Chari—for 1st, 3rd and 4th Respondents. 


Maunc Ba, J.—This application for revision arises 
out of Civil Execution No. 19 of 1925 of the District 
Court of Prome. 

The decree-holder, C.R.M.A. Chettyar Firm, 
obtained a decree against Ma Shwe Yin, Ma Bibi 
and the legal representatives of their husbands, Meera 
Moideen and Muzaffar Rowther. In execution of that 
decree a rice-mill was attached and sold. The decree- 
holder objects to any rateable share being given to 
the four respondents, who are also Chettyar Firms, 
on two grounds (1) that their decrees are not against 
the same judgment-debtor and (2) that those decrees 
have not been transferred to the District Court, which 
holds the assets. 

The millis supposed to belong to the two deceased 
Mahommedans and their wives. In the case of the 
applicant his decree is against both the deceased 
persons and their wives. In the case of the Ist 
respondent, K.R.S,V. Chettyar Firm, he obtained a 
decree in the District Court only against Ma Bibi 
and the legal representatives of her husband Muzaffar 
Rowther. In the case of the 2nd _ respondent, 
A.P.S.V.R. Chettyar Firm, he obtained a decree only 
against the legal representatives of Meera Moideen. 
In the case of the 3rd respondent, N.M.R.M. Chettyar 
Firm, he obtained three decrees, (1) against both the 
widows and the legal representatives of Meera Moideen, 
(2) against Ma Bibi and her children as the legal 
tepresentatives of Muzaffar Rowther; and (3) against 
Ma Shwe Yin, Ma Bibi and the latter’s children as 
the legal representatives of Muzaffar Rowther. In 
the case of the 4th respondent, R.M.M.R.M. Chettyar 
Firm, he obtained a decree against Ma Shwe Yin, 
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Ma Bibi and the former’s children as the legal 
representatives of Meera Moideen. All those decrees 
obtained by 2nd, 3rd and 4th respondents were 
obtained in the Subdivisional Court of Paungde. Itis 
true that the decrees of those three respondents 
were not against all the judgment-debtors included in 
the decree obtained by the applicant. 

. The first question is whether the phrase ‘same 
judgment-debtor’”’ can be applied to all the decrees 
obtained by the applicant and the four respondents. 
In my opinion it can be so applied. In this view I 
am fortified by the following authorities. 

In the case of Ramanathan Chettyar v. Subra- 
mania Sastrial and five. others (1), one decree was 
against the father alone and the other was against 
the father and son. The property sold was the 
ancestral property of the family of which the father 
and son were undivided members, The learned 
Chief Justice, Sir Arnold White, held that the decrees 
were against the ‘‘same judgment-debtor”’ for the 
purposes of section 295 (now section 73), That case 
was decided in 1902. In the following year the 
Calcutta High Court adopted the same view in the 
Full Bench case of Gonesh Das Bagria v. Shiva 
Laksman Bhakat (2). In that case B obtained a 
decree against three judgment-debtors, X, Y and Z, 
while A obtained a decree against X and Y only. 
The property sold was the joint-property of &all the 
three judgment-debtors. The Calcutta High Court 
even went further and held that in such a case a 
proportionate distribution of the assets according to 
the shares of the judgment-debtors in the property 
was permissible. Three years later the Bombay 
High Court adopted the same view in the case of 


(1) (1902) 26 Mad. 179. (2) (1903) 30 Cal. 583, 
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Chhotalal Harkishandas v. Nabibhai Mianji and 
others (1). It was a Bench ruling. The learned 
Judges followed the rulings of the Madras and Calcutta. 
High Courts mentioned above. 

In the present case there are common judgment- 
debtors in all the execution cases. So it would 
follow that all the decree-holders are entitled to 
participate rateably in the distribution of the assets 
according to the interest of the respective judgment- 
debtors in the property. This disposes of the first 
objection. 

We now come to the next objection namely that 
the respondent-decree-holders are not entitled to any 
share on account of their failure to apply for execution 
of their decreesto the District Court of Prome, 
which held the assets. Section 73 is quite clear on 
the point. It lays down; ‘‘ where assets are held by 
a Court and more persons than one have before the 
receipt of such assets made application to the Court 
for the execution of decrees , ... 1” The 
language is quite plain and the words “the Court” 
no doubt refer to the same Court described as “a 
Court” at the beginning of the sentence. In other 
words, for the decree-holders to become entitled toany. 
share in the assets, they must have applied to the 
Court which holds the assets for execution of their 
decrees. This view has been adopted as early as 
1881in the case Krishnashankar v. Chandrashankar 
(2). That ruling was with reference to the old 
section, 295. In that section the words used were 
“have: prior to the realization, applied to the Court, 
by which such assets are held, for execution of 
decrees”, So far as the question under discussion 
is concerned there has been no change in the law. 


(1) (1904) 29 Bom. 528. (2) ( ) 5 Bom. 198. 
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The construction put by the learned Judges, who 
decided that case, was that only those decree-holders, 
who had actually applied for execution of their 
decrees to the Court holding the assets could share 
in the rateable distribution. This view was adopted 
by the late Sir Charles Fox in the case of Sit Saing 
v. Maung Po Kaing (1). In that case the plaintiff 
obtained a decree in the Subdivisional Court, while 
the defendants had obtained two decrees in the 
Township Court against the same persons. The Sub- 
divisional Court realised some assets by sale of certain 
properties. Prior to the realisation the defendants 
applied to the Township Court for execution of the 
decrees by attachment and sale of the same properties 
and in their application they stated that the property 
had already been attached by the Subdivisional Court. 
They asked that their applications might be forwarded 
to the Subdivisional Court so that they might obtain 
a rateable share. The Township Court accordingly 
submitted the applications to the Subdivisional Court. 
The learned Judge held “that section 295, Civil 
Procedure Code requires that the persons seeking a 
rateable share shall, prior to the realisation of the 
assets, have applied to the Court which holds the 
assets for execution of their decrees and under section 
230 an application for execution of a decree can 
only be made to the Court which has passed the 
decree or to a Court to which the decree has been 
sent for execution under sections 223 and 224, The 
decrees of the Township Court had not been sent 
to the Subdivisional Court; consequently the latter 
Court had no jurisdiction to entertain the defendant’s 
application and the order for rateable distribution 
was illegal.” According to this construction it is 
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essential that an application for execution has been 
made to the Court which holds the assets. To 
determine the rights of the respondents it is now 
necessary to decide whether the requirements of 
section 73 have been complied with by them. 

In Civil Execution Case No. 8 of 1926 the appli- 
cation for execution was made to the Subdivisional 
Court. On the 18th June 1926, the Subdivisional 
Judge recorded this order :—“‘It is forwarded to the 
Additional] District Judge for rateable distribution as 
the-rice-mill attached will be sold by auction on the 
1st July 1926.” The decree has not been transferred 
to the District Court and no application for execution 
has been-made to that Court. I must therefore hold 
that the requirements of section 73 have not been 
complied with by the 4th respondent. 

In Civil Execution No. 70 of 1925, the application 
for execution was made to the Subdivisional Court. 
On the 9th of March 1926 the Subdivisional Judge 
recorded this order :—“ The decree-holder filed appli- 
cation to the effect that the attached property is under 
proclamation for sale in the District Court and asked 
me to send this case to the District Court for rateable 
distribution.” In this case also the requirements 
have not been complied with. 

-In Civil Execution Case No. 6 of 1926, the appli- 
cation was made to the Subdivisional Court. On 
the 2nd June 1926, the Subdivisional Judge recorded 
this order :—‘“ Put up with Civil Execution No. 8 of 
1916 of the Subdivisional Judge, Paungde’’ and in 
that execution case the Subdivisional Judge on 10th 
July 1926 recorded this order :—‘‘U Than Maung for 
Mr. Ahmed present, and says that the attached 
property will be sold on the 17th June 1926, in 
execution of a decree in the Additional District 
Judge’s Court and asks me to send this case to 
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the Additional District Judge’s Court for rateable 
distribution. I accordingly forward these cases to the 
Additional District Judge for rateable distribution.” 
By ‘these cases’ the learned Judge meant Civil 
Execution Nos. 6, 7 and 8 instituted by the same 
decree-holders, N.M.R.M. Firm. In all these three 
cases also the requirements of section 73 have not 
been complied with. 

It is urged on behalf of these respondents that 
the submission of the records by the Subdivisional 
Court should be considered to be equivalent to.a 
transfer of the decree to the District Court ; section 63 
says that “‘ where property not in the custody of any 
. Court is under attachment in execution of decrees 
of more Courts than one, the Court which shall 
receive or realise such property and shall determine 
any claim thereto and any objection to the attachment 
thereof shall be the Court of highest grade, or where 
there is no difference in grade between such Courts, 
the Court under whose decree the property was first 
attached.” It is urged that under this section the 
District Court is the Court which shall receive or 
realise the assets and which shall determine any claim 
thereto and that this section will be in conflict with 
section 73. It is doubtful whether this argument 
is correct. If the language is strictly interpreted the 
phrase, ‘any claim thereto’ seems to refer to the claim 
to the property under attachment and not to the 
claim to the assets after realisation. In my opinion 
this section contemplates such a claim as is contem. 
plated by Order XXI, Rule 50. 

' For the above reason I hold that in the case of 
respondents (2) to (4) they are not entitled to any 
rateable distribution and they should be excluded, 
and that in the case of the Ist respondent, as his 
decree was obtained in the same District Court and 
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as he has made the application for execution to that 
Court, he is entitled to a share in the assets, although 
his decree is not against all the judgment-debtors 
against whom the applicant has obtained a decree. 
But as already pointed out in the earlier part of the 
judgment, his share must be determined according 
to the interest of his judgment-debtors in the rice- 
mill, 

The order of the District Court is modified 
accordingly and the applicant is entitled to his costs 
in this Court against respondents (2), (3) and (4). 
This ist respondent is entitled to his costs in this 


Court against the applicant. 





APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Darwood, 


MAUNG PO SI anv onz 
v 


K.P.A.P. FIRM.* 


Transfer of Property Act (IV of 1882), s. 82—Apbportionment—Liabilit y of 
turchaser of mortgaged house who dismantles it, where both land and 
house are under mortgage—When Question of liability arises. 

In a mortgage suit against the borrower who had mortgaged to the 
respondents his padidy land and garden with a house on it, the respondents 
joined the appellants as defendants alleging that the respondents had+ 
subsequent to the mortgage, bought the house, had dismantled it and removed 
the materials, and so the mortgagecs were entitled to a mortgage decree 
againstthem also, The trial Court made the usual preliminary mortgage decree 
against both, but there was no personal decree. The lower Appellate Court 
disallowed the appellants’ appeal on the ground that the mortgagee cannot be 
compelled to apportion his claim, the appellants’ contention being that if 
liable the y were liable only propOrtionately to the extent of the value of house 
removed by them. ; 

Held, that the apellants could not be made liable for the whole amount of 
the mortgage-debt, but the question of their personal and proportionate 
liability did not arise until the lands were sold, as they were not compelled to 
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redeem the mortgaged property and again the sale proceeds of the paddy and 
garden lands may suffice to pay off the mortgage-debt in full. 
Raghu Nath v. Harlal, 18 Cal. 32C—distinguished, 


Halker—for Appellants. 
P. B. Sen-—for Respondents. 


Heatp, J.—-The respondents, K.P.A.P. Chetty Firm, 
sued one Po Hmyin to recover Rs. 3,216-6-0 which 
they alleged to be due on a registered mortgage 
of a holding of over 25 acres of paddy land and ofa 
garden with the house standing on it. They joined the 
present appellants as defendants on the ground that 
appellants had bought the house which was subject to 
their mortgage and had dismantled it and removed the 
materials. They claim that they were entitled to a 
mortgage decree against the appellants as well as 
against Po Hmyin. 

Po Hmyin did not contest the suit. 

Appellants said that they bought the house from Po 
Hmyin on the 7th of January 1924 that is three months 

before the date of respondents’ mortgage, the date 
of which was the 9th of April 1924, and that the 
mortgage did not affect their title to the house. They 
produced a document recording the sale of the house 
to them. They admitted that they had dismantled the 
house and removed the materials. 

The trial Court found that the house was slill 
standing on the land at the time of the mortgage 
and was not dismantled and removed until shortly 
before the respondents’ suit was filed. The learned 
Judge said that the documents recording the sale of 
the house to appellants could not be received as 
evidence of the sale because it was not registered 
and needed registration since the house was im- 
movable property. He said further that the document 
itself was open to suspicion. He gave respondents 
a preliminary mortgage decree for the full amount 
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of the mortgage money against appellants as well as 
Po Hmyin. That decree which is in the usual form 
merely declares the amount due on the mortgage, 
and the costs of the suit, directs that on the defendants 
paying that amount into Court before a certain date, 
the plaintiff shall return the documents relating to 
the mortgaged property, and that in default of pay- 
ment the mortgaged property or a sufficient part 
thereof shall be sold. 

There is as yet no final decree for sale and no 
personal money decree against either appellants or 
Po Hmyin. 

Appellants appealed against the preliminary decree 
on grounds that no decree should have been passed 
against them, that they were no longer in possession of 
the materials of the house, having sold them, and that 
in any case they could not be liable for more than 
the value of the house. __ 

At the hearing in the lower Appellate Court the 
only matter argued was that the Court ought to have 
ascertained the value of the house and apportioned the 
liabilities between them and Po Hmyin in accordance 
with the principles laid down in section 82 of the 
Transfer of Property Act. 


The lower Appellate Court following the ruling in 
Raghu Nath v. Harlal (1), said that section 82 had 
no application in order to compel the mortgagee to 
apportion his claim amongst the various properties 
mortgaged, and dismissed appellants’ appeal. 

Aprellants now come to this Court in second 
appeal on grounds that the trial Court ought to have 
apportioned the mortgage debt between them and Po 
Hmyin, that the value of the house which they 
purchased was only Rs. 300 and that the principle 
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‘which was applied by the lower Appellate Court did 
not apply in the present case because in this case the 
properties which the mortgagor sold were movable 
‘properties. 

_ It seems to me that the question which appellants 
wish to raise does not arise at the present stage of the 
case and that their appeal was misconceived. The 
preliminary decree gives them the right to redeem the 
mortgage if they desire to do so, but does not compel 
them to redeemit. If they fail to redeem it, and if Po 
Hmyin does not redeem, a decree for sale of the 
‘mortgaged property will follow but it is clear that the 
‘house which has been dismantled and of which the 
materials have been sold cannot be soid under that 
-decree. 

The question of appellants’ personal liability will 
net arise unless and until it becomes necessary to 
make a personal money decree against Po Hmyin and 
against appellants. Then it may be necessary for the 
‘Court to apportion the liability, but at present there is 
no such necessity and it is clear that the necessity may 
never arise, since the part of the mortgaged property 
‘which is Jeft, namely the paddy land and the garden, 
amay be more than sufficient to satisfy the mortgage debt. 

Although therefore I am of opinion that the 
judgment of the lower Court was wrong in so far 
aS it may be regarded as deciding that appellants 
‘are liable for the whole amount of the mortgage 
‘debt, because I think that the question of the 
amount for which they may ultimately be liable has 
‘not yet arisen and may never arise and therefore 
ought not to have been decided, I would hold that 
‘the preliminary decree against which appellants are 
appealing was properly made, and I would dismiss 
their appeal with costs. 

DaRwoob, J.—I concur. 
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APPELLATE CIVIL. 


Before Myr. Justice Heald and Mr. Justice Darwood. 


MAUNG THA DUN anp ONE 
v. 
PO KA AND oONE.* 


Provincial Insolvency Act (V of 1920), ss. 5, 59 (a) and 68—Civil Procedure: 
Code (Act V of 1908), O. 21, rr. 66 and 89—Whet her sale by a receiver in 
bankrupicy governed by O. 21 of the Civil Procedure Code—Grounds for- 
setting aside such sale, 

Within amonth from the date of sale of their property by the receiver~ 
appointed under the Provincial Insolvency Act, the insolvents paid into Court. 
certain sums to satisfy their creditors in full and also 5 per cent. compensation 
to pay the purchaser of the property, and asked that the order of adjudication. 
be annulled and the sale of their property be set aside. 

Held, that the sale by the receiver was not a proceeding under the Act- 
(which term was confined to proceedings in Court) and that the provisions of 
Order 21 of the Civil Procedure Code did not apply to sales under the Insolvency 
Act, The Court has no jurisdiction to set aside a sale made by the receiver in 
the absence of proof of fraud or collusion of material illegality or irregularity 
in conducting the sale or misconduct causing injury to the estate or unless the: 
receiver acts beyound his authority or in excess of his powers, 


Chedalal v. Lachman Prasad, 39 All. 267—vreferred to. 


Aiyangar—for Appellants. 
Sein Tun Aung—for Respondents. 


HEALD AND DaRwoop, JJ.—In Civil Miscellaneous: 
No. 139 of 1925 of the District Court, Pegu, the: 
appellants were adjudicated insolvents on the 23rd: 
September 1925 on the petition of a creditor, On: 
4th September 1926 the Bailiff of the District Court,, 
Pegu, who had been appointed receiver, proceeded. 
to sell the property now in question after the issue 
of a proclamation Of sale in accordance with the: 
provisions of Order 21, Rule 66, Civil Procedure Code.. 
The property was purchased by the respondents for: 
Rs. 2,650 of which one-quarter was paid at once and 


—_ 
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the balance on 17th September 1926. On 25th 
September 1926 appellants filed a petition in which 
they stated that they were willing to pay their debts 
‘in full and that the property was sold for a price much 
below its real value. They asked to be permitted to 
deposit in Court whatever amount the Court fixed 
-and, on such deposit being made, for the annulment 
of the order of adjudication and of the sale. On 
-30th September they tendered Rs. 1,525-12-9 to 
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pay their creditors in full and Rs. 132-8 being 5 per - 


-cent. on the purchase-money, to be paid to the 
purchaser as compensation for the cancellation of the 
sale. The Court ordered the money to be deposited 
in Court. 

The receiver and the purchasers—the respondents 
-——opposed the application to set aside the sale. 

On the 13th December 1926 the order of adjudi- 
-cation was annulled but the application to set aside 
‘the sale was dismissed as the Court held that the 
provisions of the Civil Procedure Code did not 
-apply to a sale made by a receiver in insolvency. 

Appellants have received leave to appeal. 

Their grounds of appeal are numerous but may 
tbe reduced to two. 

The first is that the provisions of the Civil Pro- 
-cedure Code apply to the sale and under those 
provisions the appellants are entitled to have the sale 
set aside. 

_ The second is that in the circumstances*of the 
-case the District Judge should not have confirmed 
the sale but should have set it aside under the provi- 
‘sions of section 68 of the Provincial Insolvency Act. 

It has been argued on behalf of the appellants 
‘that as the receiver chose to adopt the method laid 
down in the Civil Procedure Code in proclaiming 
tthe sale the rest of the provisions of Order XXI of 
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the Code apply to the sale, and one of those provi-. 
sions entitles the appellants to have the sale set aside 
on certain conditions. The argument is not sound. 

Reliance has also been placed on section 5 (1) of 
the Provincial Insolvency Act. That section runs 
thus—‘‘ Subject to the provisions of the Act the 
Court in regard to proceedings under this Act shall 
have the same powers and shall follow the same 
procedure as it has and follows in the exercise of 
original civil jurisdiction. ” 

A receiver’s sale is not.a “ proceeding under the 
Act ’"—“ proceeding ” in this section means a proceed- 
ing in Court: vide Chedalal v. Lachman Prasad (1). 
This ruling also decided that sales by receivers in 
bankruptcy are not governed by Order XXI of the 
Civil Procedure Code. Clause (a) of section 59 of 
the Provincial Insolvency Act gives general power to 
a receiver to sell the property of the insolvent with-- 
out the sanction of the Court and no restriction 
whatsoever is placed as to the manner in which the 
sale is to be conducied. He is to exercise his own. 
discretion and may sell by public auction or private: 
contract. Nowhere is it laid down that a recciver’s 
sale is governed by the provisions of Order XXI, Civil. 
Procedure Code, and learned counsel for the appellants 
is unable to quote any authority for the. argument. 
he puts forward. It is an untenable one. 

The next point for consideration is whether the- 
circumstances in which the sale took place were such 
as to justify an order to set it aside. For the purposes. 
of this appeal it may be assumed that the petition. 
asking for cancellation of the sale was in effect an. 
appeal under section 68 of the Provincial Insolvency 
Act to the District Judge against the sale made by 
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the receiver. But in view of the fact that the 
receiver was entitled to sell the property without the 
consent of the Court the power of the Court to set 
aside the sale comes into question. 

It may, we think, be taken as settled law that the 
Court has no jurisdiction to set aside a sale held or 
made by the receiver in the absence of proof of 
fraud or collusion or material illegality or irregularity 
in conducting the sale or misconduct on his part 
causing injury to the estate. The sale may of course 
be set aside if the receiver acts beyond his authority 
or in excess of the powers conferred on him. 

In the present case it is noticeable that the 
appellants when seeking to set aside the sale made 
no allegations of material irregularities in connection 
with the sale. This however may have been due to 
the fact that if they wished to succeed under the 
provisions of Order XXI, Rule 89, Civil Procedure 
Code, they were debarred from applying to have the 
sale set aside on the ground of material irregularity 
in making or conducting the sale. 

The only alleged irregularity which appellants now 
bring to our notice is that in the proclamation of sale 
the appellants have been described as the ‘applicants 
for insolvency ” instead of as “insolvents.” The term 
“Dewali shoukthu” may mean petitioning-creditor 

as well as insolvent but unless the text is separated 
‘from the context insolvents is the only meaning 
applicable to it in the proclamation. There is no- 
suggestion that any one was deceived by the alleged 
misdescription or that it led to any loss of price at. 
the auction. The appellants must have been aware of 
the error but took no steps to have it rectified. The 
fact that the property fetched only Rs. 2,650 merely, 
indicates that that was its true value. The appellants” 
value it at over Rs. 4,000. Neither this, nor the 
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misdescription of the appellants in the proclamation, 
nor both combined, are a good ground for setting 
aside the sale which was completed as soon as the 
purchase-money was paid in full, The purchasers 
were then entitled to a conveyance even without any 
confirmation of the sale by the Court. There are 
no grounds for setting aside this sale and the appeal 
must therefore be dismissed with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Carr, 
S$.M.A.R.A.L. FIRM 
v. 
R.M.M.A. FIRM AND THREE.* 


Transfer of Property (Amendment) ‘Act (XXVII of 1926)—Repealeng. and 
Amending Act (X of 1927), Sched. I, penultimate item— Attested,’’ 
meaning of Retrospective effect of Act XXVII of 1926. 

One of the witnesses to a mortgage deed attested: the deed on the personal 
acknowledgment by the mortgagor of his signature, The question of 
attestation came up before the trial Court before the passing of Act 
XXKVI of 1926 ; the Court decided,-as the law stood then, thatsuch attestation 
was invalid, The said Act came into force before the District Court decided 
the first appeal in suit andi since then Act X of 1927 came into force. 

Held, that Act XXVII of 1926 was meant to be retrospective and that ActX 
of 1927 has expressty ane it so; and that such ‘attestation must be held to 
‘be valid, 

Quer y.—Where a person signs a deed only asa writer, before the mortgagor 
signs, can he now be regarded as an attesting witness ? Can a sub-registrar’s 
endorsement of:the mortgagor’s admission of execution be regarded as 


cattes tation ? 


Radha Mohan Dutt v. Nripendra Nath Nandi, 31 C. W.N, clx—re ferred to. 


Anklesaria—for Appellants. 
Barnabas—for ist Respondent. — 


- CaRR, J.—The most important question in this 


appeal is whether the mortgage deed on which the 
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plaintiff sued was duly attested. The deed purported 
to be signed by Maung Myin as writer and by Ma 
‘Taik and Anamale Chettyar. Their signatures are not 
expressed to be those of attesting witnesses. On 
Maung Myin’s evidence it is clear that he signed 
only as writer and that he did so before the mort- 
gagor, Maung Pan Tha, himself signed. He says 
that he did see Pan Tha sign afterwards but I do not 
think that would make him an attesting witness. 
‘The wording of section 2 of Act XXVII of 1926 is 
mot altogether clear on this point, so I will not at 
present give any definite decision on it. 

Anamale Chettyar in his evidence said that he did 
not see Pan Tha sign, but that before he signed Pan 
Tha admitted his signature. 

Ma Taik was not examined, nor was there any 
evidence as to the circumstances in which she signed. 

As the law stood when the Subdivisional Court 
decided the suit it was clear that neither Maung 
Myin nor Anamale Chettyar had duly attested the 
‘deed. Consequently the question whether Ma Taik 
had done so or not was unimportant since her attest- 
ation alone could not validate the deed. On that 
ground alone the Subdivisional Court was justified in 


refusing the plaintiff's belated request to have Ma 


‘Taik examined: 


But since that ‘decision the law has been changed 


by Act XXVII of 1926, which came into force before 
the District Court decided the first appeal on the 
29th June 1926 but which was overlooked by that 
‘Court. ie a Wo 

Since the decision of the District Court Act X 
of 1927 has come into force, and it settles the pre- 
viously disputed question whether Act XXVII of 
1926 has retrospective effect or not by giving it 
such effect. . 


773 
1927 


S.M.A.R.AL, 
FIRM 
Us . 

R.M.M.A, 
FIRM AND 
THREE. 


Carr, J. 


774 


1927 


S.M.A.R.A.L, 
FIRM 


v. 

R.M.M.A. 

FIRM AND 
THREE, 


Carr, J. 


INDIAN LAW REPORTS... [VoL. V 


The result of Act XXVII of 1926 is that as the 
law now stands the attestation by Anamale Chettyar- 
is certainly valid. Whether that by Ma Taik was also: 
valid or not remains to be determined and there is no: 
evidence on the record either way. 

The first question for decision is whether the law 
to be followed is that in force when the Subdivisional. 
Court decided the suit or that in force now. I 
find no definite authority on this question, though the 
various judgments on the question of the retrospective 
effect of Act XXVITI of 1920 strongly suggest that the: 
law to be applied is the law as it now stands, since alk 
that I have seen were appeals from judgments passed 
before that Act cameinto force. The present question 
does not seem, however, to have been expressly con-- 
sidered. 

I think that Act X of 1927 itself settles the ques- 
tion. The amendment made by the penultimate item 
of its Schedule | provides that the word ai/iested shall. 
be deemed always to have borne the meaning given to 
it by section 2 of Act XXVII of 1926. The effect of 
this is that although at the time of the decision of the 
Subdivisional Court the law applied by that Court was. 
in fact correct it must now be deemed that the law 
then was the same as the law nowin force. It follows. 
from the this that it must now be deemed that the 
Subdivisional Court applied the law incorrectly. The 
law to be applied therefore is the law as it now stands.. 

I note that a Bench of the Calcutta High Court 
has held in Radha Mohan Dutt v. Nripendra Nath: 
Nandi (1), that the signature of the sub-registrar to 
the registration endorsement to the effect that the 
mortgagor has admitted execution to him now makes 
that officer an attesting witness. This goes very far,, 





(1) (1927) 31 C.W.N. clx. 


VoL. VJ RANGOON SERIES. 


and, without expressly refusing to accept that deci- 
sion as correct, I am not at present prepared to 
follow it, the more so that so far as regards this 
aspect of the appeal the hearing has been ex parte. 

The present situation therefore is that the attest- 
ation by Anamale Chettyar must be taken to be 
good and that there is as yet no evidence as to 
the attestation by Ma Taik. 
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[The appeal was dismissed against the 1st respond- 


ent for reasons not material for the purposes of 
this report, and the case was remanded for the trial 
of the issue as to whether the mortgage deed was 
duly attested by Ma Taik.] 
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AUCTION SALE BY COURT, WHAT PASSES IN—No warranty of title— 
Distinction belween land and interest in land—Auction-pur chaser 
when entitled to rent of land purchased—Ground for revision. 
Applicant bought at the Court auction held in execution of her 
decree some paddy land, the property of her judgment-debtor, 
She could not get immediate possession as respondent claimed to 
be a lessee from the judgment-debtor and remained in occupation 
till he had reaped his crops. Applicant sued the respondent for 
the year's rent. The trial Court allowed her claim, but the lower 
Appellate Court set aside the decree on the ground that as section 
8 of the Transfer of Property Act (IV of 188) didnot apply to 
execution sales, applicant must be deemed to have bought the 
land only and was not entitled to the rent subsequently accruing. 
Held, reversing the judgment, that land as such is not sold at a 
‘Court auction, and there is no warranty of title. All that passes 
at the Court auction is the right title and interest of the judgment- 
debtor, 7 ¢., the purchaser is placed exactly into the shoes of the 
judgment-debtor as regards the Jand sold. Applicant by her 
purchase became the outright owner of the land but in place of 
immediate possession which she could not get, she got the 
judgment-debtor’s right to get the rent payable by the respondent 
at the expiry of the cultivating season, agricultural rent being not 
apporticnable. There isa distinction between land itself and 
interest inland. The fandamental point of the case being missed 
by the lower Court, it was a fit case for revision. 


Ma Hawa Bi v. SEIN KHO aes say 
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estate of a deceased Burman Buddhist vests in his heirs on his 
death, but there is no analogy between their position and that of 
the coparceners of a joint Hindu family under the Hindu Law. 
In the former case the estate does not vest collectively or jointly, 
but each heir gets a definite fraction in every portion of the 
estate of the deceased ancestor, which vests in bim separately 
and individually which he is entitled to claim. He cannot be 
deemed to be with his co-heirs a joint owner or joint tenant of 
the property nor is he entitled to joint possession of the property 
with them. A Burman Buddhist heir is not entitled to maintain 
a partition suit in the strict sense of the word, and his suit must 
be one for division of inheritance, 7.c.,an administration suit. A 
Burman Buddhist whose suit fer the administration of his deceased 
father’s estate has been dismissed for default, is debarred under 
the provisions of Order 9, rule 9, of the Civil Procedure Code, 
from filing afresh suit, basedon the same cause of action, and 
claiming partition of the estate. Atrabanuessav. Safatulla, 43 
Cal. §04 ; Biseshar v. Ram Prasad, 28 All. 627 ; Dobee Singh v. 
Jow keeram, N.W.P.H.C.R. (1868) 381 ; Durga Charan v. Klunkar, 
27 C.L.J. 441; Madon Mohan v. Baikantanath, 10 C.W.N. 
839 ; Mukerjee V. Afzal Beg, 37 All. 155; Mukunda Lal v. 
Leheireus, 29 Cal. 379 ; Nandakeshwar v. Sudarson, 68 I.C. 804; 
Nasratullah v, Mujibulla, 13 All. 309—referred to. Assafally v. 
Aldeali, 45 Bom. 75 ; Fuzliar Rahaman v. Fayzur Rahman, 10 
C.W.N. 677; Mi Mya v. Mi Mye, U.B.R. (1897-01) 229: 
Moideensa v. Mahomed Cassim, 28 1.C. 895 ; Nga Po Chein v. M1 
Pwa Thein, U B.R. (1907) 21 ; Pakkiri v. Haji Mahammad, 46 
Mad. 844—distinguished. 
Maunec Ba Tu v. MA THET SU AND THREE wae ees 785: 


CIVIL PRUCEDURE CopE (ACT V oF 1908), O. 21, R. 2 (2) ann (3)— 
Whether executing Court can inquire into adjustment of decree if 
application by jucdgiment-debtor within time, Held, that the 
provisions of Order 21 in rule 2, sub-rule 2 and 3 should be read 
together,, so that where the decree-holder has applied for 
execulion to the Court that passed the decree and the 
judgment-debtor files in the execution proceedings an application 
to record an adjustment of the decree within 90 days from the 
date « f such adjustment, the judgment-debtor is entitled to have 
his allegation of adjustment of the decree inquired into by such 
executing Court. 


Maunc Tint. MAMI... nse re ae 833: 
CiviL PROCEDURE CoL&, ORDER 21, RULE 63, BURDEN OF PROOF IN 
SUITS re = Bee ae jas 852 
Crown DEBTS, PERSON IMPRISONED FOR WHETHER MAY BE RELEASED 
BY INSOLVENCY CouRT aoe : ote ans 806. 


DAMAGES FOR TRESPASS OR TROVER VARY ACCORDING TO PARTY'S 
INTEREST IN LAND—Lessece from Governnent not entitled to 
vemove minerals or earth— Damages awardable when earth is 
removed, Held, that a lessee from Government who has only 
grazing and cultireation rights over a piece of land and is not 
entitled to extract any minerals or earth therefrom, cannot claim 
the value of any earth removed. and can only claim damages for 
deprivation of the use of part of the surface of the earth, z.¢., the 
diminution in the value of hisland. Damages vary considerably 
according to a party’s interest in the land. 
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DEED UNDER O. 21, R. 63, CiviL PROCEDURE CODE (Ac? V oF 1408) 
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PAGE: 
married the respondent, both being Burmese, falsely representing 
that he had divorced his wife. He deserted the respondent after a 
few months and for more than three years before the suit had not 
resumed conjugal relations with her, nor given her, any mainten- 
ance. Therespondent sued for a divorce and partition of property. 
She claimed one-third of certain properties inherited by the 
appellant during the marriage, and one-sixth of estimated profits 
therefrom during the three years. The High Court affirming the 
District .Judge, granted the relief claimed. The right of the 
respondent to a divorce was not contested on the appeal. Held, 
that the View expressed by both Couris in Burma that as the 
appellant had been guilty of desertion, the respondent was entitled 
strictly to the whole of his property, except the interest of the first 
wife therein was not supported by any text or authority ; but that 
the decree granting the partition actually claimed, not being un- 
reasonable nor contrary to justice, equity and good conscience 
should be affirmed. 


Maune Po Nyun v. Ma Saw TI ... ase we: 84h 


BURDEN OF PROOF ON ATTACHING CREDITOR TO PROVE FRAUDULENT 
CONVEYANCE nee sie wae 852: 


Civit PRocEpUrRE CopE (AcT V oF + 1908), Ss. 2 Q) (t), O. 317, RR. 2 
AND 3—Order of dismissal for default—When order is appealable 
asadecrec. In the absence of appellant and her witnesses, her 
advocate applied for an adjournment on the day the case was per- 
emptorily ixed for hearing. The trial Courtrefused the adjourn- 
ment and dismissed the suit. Appellant appealed against the 
dismissal ofher suit. Held, that appeal lies against the dismissal of 
a suit under the provisions of Order 17, rule 3, of the Civil. Pro- 
cedure Code, butthat rule only applies when time has ben expressly 
granted for aspecific purpose and the party towhomtime has been 
so granied has failed todo what was necessary for that purpose 
which was not the case in this suit. No appeal lies against an 
order of dis:nissal for default. Butin theappellant’scase it was a 
decree, since it was, the final expression of an adjudication which 
sO far as regards the Court expressing it conclusively determined 
the rights of the parties with regard to the matters in controversy 
in the suit, hence appeal lies, 

Ma CHon v, MAUNG MYINT 

CIVIL PROCEDURE CODE, SECTIONS 48, 50 


Civit PRocEDURE CODE (AcT V OF 1908). 0.9, R. 9—Fresh sit 3 in 
respect of samecause of action,though mode of relief is varied, 
will not lie—Partition suit, whether rule appliesto—Incidents of 
the right to claim partition—Buddhist Law and Hindu Lazw— 
Whether Burmese Buddhist heir can filesuch partition suit in 
respect, of his ancestor’s property. Held that a suit will be barred 
under the provisions of Order 9, rule 9, of the Civil Procedure Code, 
if the cause of action in the suitis the sameas that in the previous 
suit, that has been dismissed for default of appearance of the 
plaintiff, though a different relief is claimed in the subsequent suit. 
The rule does not apply to partition suits for the right to partition 
is a legal incident of a joint tenancy, and if the parties continue to 
be in possession after the first decree, the continuance of the joint 
possession after the decree gives rise to a fresh cause of action. 
In a partition suit proper, plantiff seeks to convert his joint owner- 
ship and joint possession of the whole property into separate 
property and separate possession of a portion of the property. 
Partition signifies the surrender of a portion of a joint right in 
exchange for a similar right from the co-sharer. A partition suit 
lies only if the parties have (1) unity of interest or title in the 
property sought to be partitioned, and (2) unity of possession. The 
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—Burden of proof on attaching creditorto show sale to be 
fraudutent—Adequacy of consideration. Held, that where the 
ostensible owner of a property under a registered sale deed 
institutes a suit under Order 21, rule 63 of the Civil Procedure Code 
to establish his right tuereto, the burden of proo{ to show that the 
sale is a fraudulent one is on the creditor who has attached the 
property for somebodyelse’s debt. He may prove that by showing 
utter inadequacy of consideration but where, as in this case. the 
substantial part of the consideration was proved, the mere failure to 
Prove a comparatively small part of itas paid in cash cannot lead 
to the conclusion that the sale was fraudulent. 
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DESERTION, EFFECT OF AT BUDDHIST Law ON DIVORCE os 
DISMISSAL FOR DEFAULT WHEN APPEALABLE ive toe 
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EVIDENCE AcT (I oF 1872), s. 92—No bar to gehvieste evidence of 
circumstances to show relation of written language to existing 
facts—Whether extrinsic evidence admisstble to show nature of 
debt when document recites it ascashloan. Held, that whilst 
section 92 of the Evidence Act does not permit oral evidence to 

- ascertain the intention of the parties toa deed, it does not ensct 
that no statement of fact in a writteninstrument was to be con- 
tradicted by oral evidence, nor does it prevent admission of 
extrinsic evidence of cricumstances to show the relation of the 
written language to existing facts. Where the deed in svit 
recited the debt as a cash loan, it was open to the defendant 
to prove that it was really rent partly overdue and partiy 
falling due later and that it was paid off. Balakishen ine Ve 
Legge; 22 All. 149 (P.C.) : Sah Lal Chand v. Indargit, 22 All. 
370 (P.C.)—referred to. Babu R.S.S.J. Ramv. C.R.M.R. Chclig: 
Civil Ist Appeal 71 of 1908, C.C.L.B.—distinguished. 


HAJEE LIN AND OXE v. MAUNG BA AND ONE as — 


Evipence Act (I oF 1872), s. 92—Operation of section Tiwiled ta 
partics te an instrument—Transaction wikh a third party sot 
governed by this section. Plaintiff sold his land outright io P by a 
deed in satisfaction of a debt of Rs. 450. He alleged a contem- 
poraneous oral agreement that P promised to return the land on 
payment ofthissum. P thereafter sold the Jand to the rvespond- 
ents who agreed with the plaintiff to be bound by his agreement 
with P, On plaintiff suing the respondents on the agreement to 
reconvey the property, the lower Courts held: that the evidence 
was barred by section 92 of the Evidence Act. Held, reve-sing 
the judgments, that section 92 would have applied if the suit was 
between plaintiff and P but it had no application when the 
plaintiff wis not suing P and when plaintiff wasno periy to the 
sale-deed between P and the respondents agains! whom he was 
entitled to prove his agreement with them. Maung Kyi vy. 3a 
Shwe La, 9 L.B.R. 114 (P.C.)—followed. 
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ADJUSTMENT OF DECREE eee ane 
EXECUTION, TRANSFER OF DECREE FOR, A MINISTERIAL . AND NOT A 
JUDICIAL ACT see eee ooo soe 


EXTRINSIC EVIDENCE OF CIRCUMSTANCES TO SHOW RELATION oF 
WRITTEN LANGUAGE TO WRITTEN FACTS WHETHER ADMISSIBLE 
Income-tax Act (XI oF 1922), s. 67—Bar to Civil suit—Plea that 
assessee is not liable for acertain income not his whether suit lies 
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on—Remedy of assessee—Siatute dealing with total ambit of rights, 
effect of —Section 67 whether ultra vires—Government of India Act 
(9 and 10 Geo. 5, c. 101),s.32, The Income-tax Office called upon 
the appellant who was described as proprietor of a certain 
pharmacy to make areturn of his income. He returned the form 
without making any return, alleging that he was not the proprie- 
‘tor of thepharmacy. The Income-tax Officer levied the assessment 
jn default ofthe return. Plaintiff filed his suit for the return of the 
money. Held, that section 67 of the Income-tax Act was a bar to 
‘the suit. The assessee’s remedy was providedin the Act itself, 
viz,, to apply to the officer to revise his assessment to appeal from 
his adverse order to the Assistant Commissioner and from him to 
the Commissioner and then a reference tothe High Court. The 
Act dealt with the matter completety and whenever a statute deals 
‘with certain rightsit is easy to conclude that it deals with the total 
ambit of those rights and leaves nothing standing outside the 
‘provisions of the statute. ‘The officerdid not act ultra vires in 
assessing the appellant for an income that had arisen in British 
India and a mere alleged error of description of an assessee is no 
excuse for not making a return.. Held, also, that section 67 of the 
Income-tax Act is not ultra vires for a suit of this nature would 
not have lain against the East India Company. Forbesv. 
Secretary of State for India, 42 Cal. 151—followed. ‘Secretary of 
State for India v. A. Forbes, 3 P.L.T. 125 ; Sheobaran Singh v. 
Kulsumun-nissa, 49 All, 367 (P.C.)—referrcd to. Haijve 
Rahemiulla v. Secretary of State for Indda, 27 Bom. L.R. 1507; 
S.cretary of State for India v. Moment, 7 L.B.R. 10; Spooner v, 
Juddow, 4 Moore's L.A, 353—distinguished. 

Dr. R. N. SINGHA ?. SECRETARY OF STATE FOR INDIA IN 

CoUNCIL Ree at oe sas 825 
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LAND ACQUISITION AcT (I OF 1894), s. 23 (1)—'"'\Market-value’ of land, 
meaning of —No difference between English andIndian principle of 
awarding compensation. Held, thatthereis no difference between 
the English and Indian principle of determining compensation to 
be awarded for landcompulsorily acquired. The Court takesinto 
consideration the market-value of the land which is the price that 
an owner willing and not obliged to sell might reasonably expect 
to obtain from a willing purchaser with whom he was bargaining 
for the sale and purchase of the land. Thereis no intention to 
compensate for any attachment by reason of sentiment or family 
association. Kailas Chandra Mitrav. Secretary of State for 
India in Council, 17 C.L.J.34, Narasingh Das v. Secretary of 
State for India in Council, 52 1.A.133—referred to. . 

REDDIAR AND ONE vy. SECRETARY oF STATE FOR INDIA IN 
COUNCIL aes oe 799 


LAND IMPROVEMENT Loans ACT, SECTION (1) (a) ae oes 806 


LE?TERS PATENT, CLAUSE 13—A pheat lies against finding of High 
Court that it has jurisdiction to entertain a suit, Held, that Sn 
appeal lies un der the Letters Patent against the tinding of the High 
Court that it has jurisdiction to hear and decide a suit, although no 
appeal lies against a similar finding of a Court otherthan the High 
Court, under the Civil Procedure Code. De Souza v. Coles, 3 Mad. 
H.C. Reports 384 ; Habbeeb v. Joosub, 13 Bengal Law Reports 91: 
Soontram v. Tata, C.M. Ap. 82 of 1923, H.C Rangoon—followed, 
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ORDER FOR TRANSMISSION OF DECREE FOR EXECUTION, A MINISTERIAL 
AcT—Allowing execution against legal representative of dcceased 
judgment-debtor without notice whet her valid—Quest ion whether 
decreeis barred when a question for executing Court and not the 
transmitting Court to decide—Lettcrs Patent, Clause 13—Civil 
Procedure Code (Act V of 1908), ss. 48, 50—Limitation Act (IX of 
1908), Sched. 1, Art.181. A decree of the Chief Court of Lower 
Burma passed in June 1910 was transmitted in July 1910 to the 
District Court of Ramnad for execution. It remained there till 
February 1922 when it was returned with a certificate of non- 
satisfaction and a letter stating that the decree was returned so as 
to enable the decree-holder to bring in the legal representatives of 
a deceased defendant on the record. The Ramnad Court had 
stated in one of its orders also that the request of the decree-holder 
to keep the execution petition on the file need not be granted, In 
April 1923 the decree-holder applied to the High Court to bave 
the appellant brought on the record as the legal representative, 
and the order was made e1-farte in July 1923. In January 1926 
appellant got the ex-faric order set aside, and in December 1926, 
she was ordered by the Original Side Judge to be brovght on the 
record and the decree ordered to he transmitted to Ramnad. 
Appellant appealed against the ordez, contending that the decree 
and the application to bring her on the record were both time- 
barred. Held, that the order was appealable as it finally deter- 
mined the question ofthe right of the appellant to have the de- 
cision of this Court on the contentions raised by her. Held, also, 
that an order perniitting execution againstlegal representatives of 

u a deceased judgment-debtor by transmission of the decree to 
another Court can rightly by made ev-parte A Court transmitting 
a decree acis ministerially and itis open to the legal representa- 
tives to raise objections on the score of limitation before the 
executing Court. Having regard also to the fact that it was 
uncertain whether the original execution proceedings in the 
District Court of Ramnad were opened or closed, and owing to 
doubt as to the exacteffect of its ordérs, it was preferablethat the 
Ramnad Court should decide the question of limitation. Banku 
Behary Chatterji v. Naraindas Dutt, 31 C.W.N. 589 (P.C.) 
—followed. : 
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PARTITION SUIT3, APPLICABILITY OF RULE 9, ORDER9 OF THE CIVIL 

PROCEDURE CODE . i. ae oes Pe 
PARTITION SUITS NOT. PROPER BETWEEN HEIRS TO 4 BUDDHIST 

ESTATE vee oe eee sss avs 785 
Pexat Cope (AcT XIV or 1860), s, 302—Death resulting iu a 

different way from that expected, effect of—Intention io be 

presumed from blows on head with stick—Nature of weapon, force 

and number of blows—Murder and manslaughter. If one person 

causes the death of another, thenif his intention was to cause 

death or to cause bodily injury sufficient in the ordinary course of 

nature to cause death, the offence would be murder, even though 

death resultedina way different{from thatexpected by theassailant. 

As to the intention to be presumed in cases of blows on the nead 

with astick, instinct at least, ifmot knowledge and experience tells 


INDEX Vil 


every nan that to hit another hu:nan being any violent blow on 
the head may possibly result or is likely to result or will probably 
result in serious injury to the person struck, but knowledge, belief 
or expectation of the amount of injury that may be caused must 
depend upon what is used in inflicting the blow andthe force 
with which the blow is delivered. Repeated blows or even a 
single blow forcibly delivered with a heavy weapon would make 
the offence a murder, but where a sudden blow is struck with a 
stick that is not heavy, the offence would be culpable homicide 
not amounting to murder. Nga Kan v. K.E,11 L.B.R. 115; 
Stwe Ein v. K.E., 3 L.B.R. 122 ; Shwe Hla v. K.E., 2 L.B.R. 
125-—veferred to. 
Basa. Naya v KING-EMPEROR eae eee . 817 


PROVINCIAL INSOLVENCY AcT (V OF 1920), ss. 2, 23 (1), 31, 44, 61 (L)— 
Land Inprovement Loans Act (XIX of 1883), s. 7 (1) ta)\—Lower 
Burma Land and Revenue Act (II of 18761, s.45—Whether Insole 
vency Court has jurisdsction to release or give protection to a Crown 
debtor imprisoned under revenue proceedings—Prerogatives and 
rights of Crown not affected by statute unless expressly made so, 
Held, that tue proceedings of the Collector in recovering loans 
under section 7 (1) (a) of the Land Improvement Loans Act “‘ as if 
they were arrears of land revenue ” is neither a ‘‘ suit’? nor the 
execution of the decree of any C -urt, within the meaning of section 
2(2) of the Provincial Insolvency Act. Consequently a debtor who 
is under arrest or imprisonment by reason of an order of a 
Revenue officer acting under section 45 of the Land and Revenue 
Act, is not ‘ under arrest or imprisonment in execution Of the 
decree of any Court” and so the Insolvency Court has no jurisdic- 
tion to order the release of such a debtur under the provisions of 
section 23 (1) of the Provincial Insolvency Act. nor can such Court 
on adjudication make a protection order under section 31 of the Act 
in the absence of express words, So as to extend the protection 
against Crown debts. Even if it had the discretionary power to do 
so, it would be an improper order to make, because under the Act 
Crown debts are payable in priority to other debts, an order of 
discharge does not release the debtor from such debts, and it 
would be an interference with the proceedings of arevenue officer 
to recover such debts. Ganpat Put:uyav. The Collector of Kanara, 
1 Bom. 7 ; In re Smith, [1876] 2 Exch. Dvn, 47—referred to. 
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These pages should be substituted for pages 773 
and 775 in the November number of the Reports. 
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plaintiff sued was duly attested. The deed purported 1927 

to be signed by Maung Myin as writer and by Ma oyaraz 
Taik and Anamale Chettyar. Their signatures are not ss 
expressed to be those of .attesting witnesses. On RM.MA. 
Maung Myin’s evicence it is clear that he signed a 
only as writer and that he did so before the mort- 
gagor, Maung Pan Tha, himself signed. He says 
that he did see Pan Tha sign afterwards but I do not 
think that would make him an attesting witness. 
The wording of section 2 of Act XXVII of 1926 is 
not altogether clear on this point, so I will not at 
present give any definite decision on it. 

Anamale Chettyar in his evidence said that he did 
not see Pan Tha sign, but that before he signed Pan 
Tha admitted his signature. 

Ma Taik was not examined, nor was there any 
evidence as to the circumstances in which she signed. 

As the law stood when the Subdivisional Court 
decided the suit it was clear that neither Maung 
Myin nor Anamale Chettyar had duly attested the 
deed. Consequently the question whether Ma Taik 
had done so or not was unimportant since her attest- 
ation alone could not validate the deed. On that 
ground alone the Subdivisional Court was justified in 
refusing the plaintifi’s belated request to have Ma 
Taik examined. 

But since that decision the law has been changed 
by Act XXVII of 1926, which came into force before 
the District. Court decided the first appeal on the 
29th June 1926 but which was overlooked by that 
Sourt. 

Since the decision of the District Court Act X 
<€ 1927 has come into force, and it settles the pre- 
viously disputed question whether Act XXVII af 
1926 has retrospective effect or not by giving it 
such effect. 


CarRR, J. 


64 
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The result of Act XXVII of 1926 is that as the 


S.M.A.R.A.L. law now stands the attestation by Anamale Chettyar 


FIRM 
v 
R.M.M.A. 
FIRM AND 
THREE, 


CARR, J. 


is certainly valid. Whether that by Ma Taik was also 
valid or not remains to be determined and there is no 
evidence on the record either way. 

The first question for decision is whether the law 
to be followed is that in force when the Subdivisional 
Court decided the suit or that in force now. I 
find no definite authority on this question, though the 
various judgments on the question of the retrospective 
effect of Act XXVII of 1926 strongly suggest that the 
law to be applied is the law as it now stands, since all 
that I have seen were appeals from judgments passed 
before that Act came intoforce. The present question 
does not seem, however, to have been expressly con- 
sidered. 

I think that Act X of 1927 itself settles the ques- 
tion. The amendment made by the penultimate item 
of its Schedule I provides that the word attested shall 
be deemed always to have borne the meaning given to 
it by section 2 of Act XXVII of 1926. The effect of 
this is that although at the time of the decision of the 
Subdivisional Court the law applied by that Court was 
in fact correct it must now be deemed that the law 
then was the same as the law now in force. It follows 
from this that it must now be deemed that the 
Subdivisional Court applied the law incorrectly. The 
law to be applied therefore is the law as it now stands. 

I note that a Bench of the Calcutta High Court 
has held in Radha Mohan Dutt v. Nripendra Nath 
Nandi (1), that the signature of the sub-registrar to 
the régistration endorsement to the effect that the 
mortgagor has admitted execution to him now makes 
that officer an attesting witness. This goes very far, 





(1) (1927) 31 C.W.N. Clx, 
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and, without expressly refusing to accept that deci- 
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sion as correct, I am not at present prepared to S.M.A.R.A.Le 


follow it, the more so that so far as regards this 
aspect of the appeal the hearing has been ew parte. 

The present situation therefore is that the attest- 
ation by Anamale Chettyar must be taken to be 
good and that there is as yet no evidence as to 
the attestation by Ma Taik. 

[The appeal was dismissed against the Ist respond- 
ent for reasons not material for the purposes of 
this report, and the case was remanded for the trial 
of the issue as to whether the mortgage deed was 
duly attested by Ma Taik.] 





APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Carr, 
NACHIAMMA ACHI 
v. 
S.N. SUBRAMONIAN CHETTY.* 


‘Order for transmission of decree for execution, a iinisterial act—Allowing 
execution against legal representative of deceased judgment debtor 
without notice whether valéd—Questton wether dezree is barred when 
a question for executing Court and not the transuitting Court to decide 
—Letters Patent, Clause 13—Civil Procedure Code (Act V of 1908), ss. 
48, 50—Limitation Act (IX of 1908), Sched. ], Art. 181. 

A decree of the Chief Court of Lower Burma passed in June 1910 was 
‘transmitted in July 1910 to the District Court cf Ramnad for execution. Ig 
remained there til] February 1922 when it was returned with a certificate of 
non-Satisfaction and a letter stating that the decree was returned so as to 
-enable the decrec-holder to bring in the legal representatives of a deceased 
defendant on the record. The Ramnad Court had stated in one of its orders 
also that the reqnest of the decree-holder to keep the execution petition on the 


‘file need not be granted. In April 1923 the decree-holder applied tothe High 


Court to have the appellant brought on the record as the legal representative, 
and the order was made ev parte in July 1923, In January 1926 appellant 
got the ex parte order set aside, and in December 1926, she was ordered by 








* Civil First Appeal No. 32 of. 1927 arising out of Civil Execution Case 
No. 301 of 1923 of the Original Side. 
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*R.M.M.A, 
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the Original Side Judge to be brought on the record and the decree ordered 
oO be transmitted to Ramnad. Appellant appealed against the order, con-- 
tending that the decree and the application to bring her on the record were- 
both time-barred. 

Held, that the order was appealable as it finally determined the question 
of the right of the appellant to have the decision of this court on the conten- 


tions raised by her. 

Held, also, that an order permitting execution against legal representa-. 
‘ives of a deceased judgment-debtor by transmission of the decree to another 
Court can rightly be made ex parte. A Court transmitting a decree acts 
ministerially, and it is open to the legal representatives to raise objections. 
on the score of limitation before the executing Court. Having regard also to 
the fact that it was uncertain whether the original execution proceedings in 
the District Court of Ramnad were open or closed, and owing to doubt as to 
the exact effect of its orders, it was preferable that the Ramnad Court should. 


decide the question of limitation. 
Banku Behary Chatterji v. Naraindas Dutt, 31 C.W.N. 589 (P.C.)— 


followed. 

N. M. Cowasjee and B. K.B. Naidu—for Appellant.. 

Paget—for Respondent. 

RUTLEDGE, C.J., AND Carr, J.—In Suit No. 308. 
of 1909 of the Chief Court of Lower Burma the: 
respondent, Subramonian Chetty, obtained a simple 
money decree against five defendants, of whom the: 
5th was K.M.P.R.S, Palaniappa Chetty of Karakuddi,. 
in the Madras Presidency. The decree was passed. 
on the 3rd of June, 1910, and in July of that year it. 
was transmitted to the District Court of Ramnad 
in Madras, for execution. There it remained until. 
the 25th February, 1922, when the Ramnad Court 
returned it to this Court with a letter stating that it. 
was returned ‘‘so as to enable the decree-holder to 
bring in the legal representatives of the deceased. 
defendants on record ” and that no satisfaction 
had been obtained by execution in that Court. 

Nothing was done in this Court until on the 20th 
April, 1923, the decree-holder (respondent) applied. 
to have the appellant, Nachiamma Achi, brought on. 
the record as the heir and legal representative of 
K.M.P.R.S. Palaniappa Chettyar, deceased. On this 
petition notice was issued to the appellant. This. 
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was held to have been duly served and as the appel- 1927 
‘lant did not appear an ex parte order was passed Nacuiauma 
directing that the appellant be brought on the record 4°# 
-as the legal representative of the 5th defendant. This  S:. 


: ; SUBRA- 
‘was done by adding her name as legal representative MONIAN 
in the plaint and the decree in the suit. The formal ““"™ 


propriety of this procedure is at least questionable, oe 


since the Civil Procedure Code does not provide CarrJ. 
for it on the lines of the provisions of Order 22 in 
‘respect of suits. The only actual provision in the Code 

‘is section 50, which says that the decree-holder may 
“apply to the Court which passed the decree to execute 

‘it against the legal representatives. The point, how- 

ever, is not now of material importance. 

This order was passed on the 4th July, 1923, and 
-on the 9th of August the respondent applied for re- 
‘transmission of the decree to the Ramnad Court for 
execution. This was granted and the amended decree 
“was so transmitted. 

On the 24th of November, 1923, the appellant 
-applied to have these two ex parte orders vacated. 
Notice was issued to the respondent, who contested 
‘the application. After much delay it was decided on 
‘the 19th of January, 1926, when the learned Judge on 
‘the Original Side allowed it and set aside the ex parte 
‘orders. His order came before this Bench in Civil 
"Miscellaneous Appeal No. 43 of 1926, which appeal 
‘we dismissed on the ground that the order was not a 
judgment within the meaning of Clause 13 of the 
Letters Patent of this Court and was therefore not 
-appealable. 

The matter then went before another Judge on the 
‘Original Side, whose order on it isnow appealed from. 

The contention of the appellant was that the decree 
‘was no longer executable, being time-barred under 
‘section 48 of the Civil Procedure Code, and that the 
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application to bring her on the record, or to execute the 
decree against her, was also time-barred under Article 
181 of the Schedule to the Limitation Act. The res- 
pondent contends that there is no bar in either case 
because of the various proceedings in execution in the 
Ramnad Court. 

The learned Judge has refused to decide between 
these two contentions. The view he has taken is that 
the questions raised are questions which ordinarily 
should be decided by this Court, but that in the 
peculiar circumstances of this case they ought to bg. 
decided by the District Court of Ramnad, because the- 
decision will involve the construction of the previous 
orders in execution of that Court. 

The appellant urges before us that she is entitled 
to have these questions decided by this Court. The 
respondent supports the order under appeal and 
contends further that there is no right of appeal against. 
that order. 

On this last question we are of opinion that an 
appeal does lie because the order finally determines so 
far as this Court is concerned the question of the right 
of the appellant to have the decision of this Court on 
the contentions raisedby her. Inthis respect it differs. 
from the order in question in Civil Miscellaneous 
Appeal No. 43 of 1926, which merely set aside 
certain ex parte orders and left the eee raised 
for decision on contest. 

As regards the first contention this case is strik-. 
ingly similar to Banku Beharv Chatterji v. Naraindas. 
Dutt (1), which was decided by the Privy Council. 
The facts of that case are somewhat more fully stated. 
in the judgment of the Calcutta High Court (2). 
From the last-mentioned report it appears that more: 
- cacao 


(1) (1927) 54 I.A. 129 ; 31 C.W.N, 589. 
(2) 78 IC. 1001. 
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than twelve years after the passing of a mortgage 
decree by the Calcutta High Court the decree-holder 


“ applied to the High Court, praying that the (deceased) 


mortgagor’s widow and his two sons be 
Substituted onthe recordin his place; . . . . and 
that . . . . the decree be transmitted to the 


Hoogly Court for execution.” This was done without 
notice to the widow and sons. The Hoogly Court 
issued notice to them under Order XXI, Rule 22 of the 
Civil Procedure Code and they then filed objections, not 
in the Hoogly Court but in the High Court itself, 
The principal objections were that the widow was 

not a legal representative of the mortgagor, and that 
execution was barred by the law of limitation. These 
objections were heard by a Judge of the High Court 
and a consent order was passed. Of this order 
Mr. Justice Richardson says in his judgment: “as it 
seems to me, its only appreciable effect was to amend 
: ; the order for the transmission of the decree 
by striking out the name of the mortgagor’s widow.” 
Later he says: — ‘As I regard the matter, the parties 
or their legal advisers recognized, when they came 
before Pearson, J., that what I may call the subs 
stantial objections of the appellants tothe execution of 
the decree fell to be decided not by the learned Judge 
but by the Hoogly Court to which the decree had 
been transmitted. The agreement arrived at related 
merely to the form of the order for the transmis$ion of 
the decree and nottoits substance. When the original 
order, made without notice to the appellants, gave 
liberty to the respondent to execute the decree against 
them, such liberty was merely a liberty to the respond- 
ent fo proceed in execution subject to all just 
objections on the part of the appellants and it would, 
perhaps, have obviated misunderstanding if some such 
words had been introduced.” 
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saad Again he says :—“ Under the scheme of the Code, 
NACHIANIA the Court transmitting a decree is not the Court to decide 
nt objections on the part of the judgment-debtor that the 
sory,. decree is incapable of execution or that execution is 
Eaten barred by limitation. Such objections should be taken 
eso before and heard and determined bythe Court to which 

Cj.,anp the decree is transmitted as the Court of Execution.” 
CARBS Js This judgment was passed on an appeal from the 
Hoogly Court before which the legal representatives 
had urged the objections that execution of the decree 
was time-barred under Article 183 of the Limitation 
“Act. The Hoogly Court held that the original ex parte 
order of the High Court, coupled with the subsequent 
consent order, and as amended thereby, constituted a 
revivor of the decree. In the appeal the High Court 
held that it did not and that execution of the decree 

was in fact time-barred. 

The decree-holder appealed to the Privy Council, 
which upheld the judgment of the High Court. The 
judgment of their Lordships was delivered only on. the 
22nd February in this year, that is, after the order now 
under appeal had been passed. They say expressly 
that the order of transmission would be rightly made 
ex parte and as a ministerial act. And although they 
do not expressly say so it follows by necessary impli- 
cation from their judgment, in view of the facts before 
them, that the order permitting execution against the 
legal representatives would also rightly be made ex 
parte. On this point we ourselves expressed a contrary 
opinion in our judgment in Civil Miscellaneous Appeal 
No. 43 of 1926,* but in the face of this judgment of 
their Lordships we can no longer sustain that opinion. 

There are, of course, differences of detail between 
the cases now before us and that dealt with by their 


* Subramonian Chetty v. Nachiamma Achi. 
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Lordships, but as far as at present concerns usthe 1927 


-essential features of the two are the same. The effect Nacuramva 
-of the judgment is to show that this Court could rightly ee 
have allowed execution against the legal representative, so,ni. 
‘and have transferred the decree to the Ramnad Court E eoetail 
for execution, without giving any notice to the appel- —— 

‘ ‘ “ RUTLEDGE 
lant and leaving her to raise her objections on the score C.j., anv 
-of limitation in that Court. We do not think that the C4®®) 
fact that notice has been given to her and that she has 
raised the objections in this Court canaffect the power 
of the Court to act in the same way, which is what the 
learned Judge has done in the order under appeal. 

We think also that in the circumstances of the 
-case he was right in adopting that course, although we 
regret that one result must necessarily be to prolong 
‘further this already protracted litigation. The materials 
on the record are not in our opinion sufficient for a 
satisfactory decision of the question. They appear to 
‘be far from complete. Onthe other hand the whole 
of the previous proceedings in execution have been 
‘taken in the Ramnad Court and all necessary materials 
for a decision are therefore available to that Court. 

We therefore dismiss this appeal with costs, ten 
:gold mohurs. A copy of this judgment will be sent to 
the Ramnad Court. 
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APPELLATE CIVIL, 
Before Mr. Justice Heald and Mr. Justice Darwood. 


HAJEE TAR MAHOMED and THREE 
0. 
ZULAIKHA BAI.* 


Leiters Patent, Clause 13—Appeal lies against finding of High Court that it 
has purisdiction to entertain a suit, 

Held, that an appeal lies under the Letters Patent against the finding of 
the High Court that it has jurisdiction to hear and decide a suit, although no- 
appeal lies against a similar finding of a Court other than the High Court,. 
under the Civil Procedure Code, 

De Souza v. Coles, 3 Mad. H.C. Reports 384 ; Habbeeb v. Joosub, 13 Bengak 
Law Reports 91; Soontram v. Tata, C.M. Ap. 82 of 1925 H.C, Rangoon 
—followed, 


Burjorjee—for Appellants. 


HEALD AND DaRwoop, JJ.—Respondent, claiming 
to be widow of one Esak Vaily Mohamed, sued 
appellants on the Original Side of this Court, with the- 
leave of the Court for administration of Esak’s 
estate by the Court. She alleged that Esak and 
appellants were partners in a business carried on at: 
Rangoon and at Kyaukme in the Northern Shan: 
States and that Esak left property both in Rangoon 
and at Kyaukme. 

Appellants took a preliminary objection that the 
Original Side of this Court had no jurisdiction 
because the business of the partnership, or as they 
called it the joint family business, was not carried 
on at Rangoon and because Esak left no property- 
in Rangoon, 

The learned Judge tried as a preliminary issue- 
the question whether or not this Court had juris— 
diction. That question involved a decision om 


* Civil Miscellaneous Appeal No. 124 of 1927, 
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matters of fact, and after hearing the evidence 
produced by the parties concerning those matters of 
fact, the learned Judge came to the conclusion that 
the business was one of selling goods bought in 
Rangoon, that there was always a partner or representa- 
tive of the partnership in Rangoon and a place of 
business in Rangoon, that some of the goods bought 
in Rangoon were sent for sale to Kyaukmeand Hsipaw 
in the Northern Shan States, where Esak lived and re* 
presented the firm, that other goods bought in Rangoon 
were sold in Rangoon, that the banking accounts 
and the money of the business were kept in Rangoon, 
and that therefore the business of the partnership 
was carried on partly atleastin Rangoon. Thelearned 
Judge therefore found that this Court on its 
Original Side had jurisdiction to hear and decide 
the suit. 

Appellants claimed to be entitled to appeal against 
that finding, which was a finding on a preliminary 
issue, on the ground that it was a “judgment” within 
the meaning of Clause 13 of the Letters Patent, 
and they allege that the learned Judge’s finding on the 
facts and his decision on the questions of law which 
arose were erroneous. 

A similar question of the right of appeal arose 
in a recent case in this Court, Sooniram Jeetmuli v, 
R. D. Tata * (Civil Miscellaneous Appeal No. 82 of 
1925), which was also an appeal against a finding of 
a Judge on the Original Side that this Court 
had jurisdiction, The decision on that question was 
given in these words :—“ A preliminary objection was 
taken that no appeal lay. We overruled this objection 
on the authority of De Souza v. Coles (3 Mad. H 
C. Reports, p. 384) and A.J.H. Habbeeb vy. H.M.H. 


——s, 








{* Reported in 5 Ran. 451, but not on the question of appeal.—Ed:] 
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Joosub (13 Bengal Law Reports, p. 91).” It would 
seem therefore that an appeal does lie against such 
a finding under the Letters Patent although it would 
not lie against a similar finding of a Court other 
than the High Court under the Code, the reason given 
by the learned Chief Justice in Habbeeb v..Joosub 
being that “It is not a mere formal order or an 
order merely regulating the procedure in the suit but 
one that has the effect of giving a jurisdiction to the 
Court which it otherwise would not have. And it 
may fairly be said to determine some right between 
them, viz., the right to sue in a particular Court and 
to compel the defendants who are not within the 
jurisdiction to come in and defend the suit or if 
they do not, to make them liable to have a decree 
passed against them in their absence.” It may be 
noted that this decision cast some doubt on some 
of the reasons given by the learned Judges for their 
decision in the case of De Souza v. Coles, and that 
the case of De Souga v. Coles was an appeal not from 
finding that the Court had jurisdiction but from 
an order refusing to give leave to institute the suit in 
the High Court, that order being one which, if it 
stood, finally disposed of the suit so far as the High 
Court was concerned, It is however clearly desirable 
that an appeal should lie since otherwise much time 
and money might be wasted in a Court which might 
ultimately be found to have no jurisdiction, 

But assuming that an appeal does lie against the 
learned Judge’s finding that the High Court had 
jurisdiction, we are of opinion that on the evidence 
the appeal must fail. 

The evidence in our opinion clearly supports the 
conclusion that the principal place of business 
was in Rangoon, that the accounts of the business 
were kept in Rangoon, and that the part of the 


Samy, sac SS SSLRIN SORES 
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business which was carried on by Esak at Kyaukme 1927 
and Hsipaw in the Shan States was a branch. Haske Tar: 
ang MAuOMED 
We are therefore of opinion that leave to file the ayp rurep. 


suit on the Original Side was rightly given and that gi. str, 





this Court has jurisdiction. eco 
i di ismissed. H ND> 
The appeal is accordingly dismisse i eg 
JJ. sued. 
ORIGINAL CIVIL. ; 
Before Mr. Justice Chari. 
MAUNG BA TU sae 
Aug, 11, 


v. 
MA THET SU AND THREE OTHERS.* 


Civil Procedure Code (Act V of 1908), 0.9, r.9 —Fresh suit in respect of same 
cause of action, though mode of relicf is varied, will not lie--Partition 
suits, whether rule applics to—Incidents of the right to claim partition— 
Buddhist Law and Hindu Law—Whether Burmese Buddhist heir can file 
such partition suit in respect of his ancestor’s property. 


Held, that a suit will be barred under the provisions of Order 9, Rule 9 of the 


-Civil Procedure Code, if the cause of action in the suit is the same as thatin 
.the previous suit, that has been dismissed for default of appearance of the 


plaintitf, though a different relief is claimed in the subsequent suit, The rule. 
does not apply to partition suits for the right to partition is a legal incident o¢ 
a joint tenancy, and if the parties continue to be in possession after the first 
decree, the continuance of the joint possession after the decree gives risetoa 
fresh cause of. action. 

In a partition suit proper, plaintiff seeks to covert his joint ownership and. 
joint possession of the whole property into separate property and separate 
possession of a portion of the property. Partition signifies the surrender of g 
Portion of a joint right in exchange for a similar right from the co-sbarer. A 
partition suit lies only if the parties have (1) unity cf interest or title in the- 
property sought to be partitioned, and (2) unity of possession. 

The estate of a deceased Burman Buddhist vests in his heirs on his deaths 
but there is no analogy between their position and thet of the co-parcenersof a 
joint Hindu family under the Hindu Law. In the former case the egtate does 
not vest collectively or jointly, but each heir gets a definite fraction in every 
portion of the estate of the deceased ancestor, which vests in him separatel,, 
and individually which he is entitledtoclaim. He cannot b: deemed to be with 
his co-heirs a joint owner or joint tenant of the property nor is he entitled to 
joint possessimn of the property withthem. A Burman Buddhist heir is not. 








* Civil Regular Suit No, 163 of 1927. 
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entitled to maintain a partiticn suit in the strict sense of the word, and his suit 
must be one for division of inheritance, 7.¢., an administration suit, 

A Burman Buddhist whose suit for the administration of his deceased 
father’s estate has been dismissed for default, is debarred, under the provisions 
of Order 9, rute 9, of the Civil Procedure Code, from filing a fresh suit, based 
on the same cause of action, and claiming partition of the estate, 

Atrabannessa v. Safatullak, 43 Cal. 504, Biseshar v, Ran Prasad, 28 All. 
627; Doobee Singh v. Jowkeeram, N.W.P.H.C.R. (1868) 381; Durga 
Charan v. Khundkar, 27 C.L.J. 441; Madon Mohan v. Baikantanath, 10 
C.W.N, 839 ; Mukerji v. Afzal Beg, 37 All. 155 ; Mukunda Lal v. Laheireux, 
20 Cal. 379; Nandakeshwar v. Sundarsan, 68 1.C, 804; Nasratullah v. 
Mujibulla, 13 All. 309 ; referred to. 

Assafaliy vy. Abdeali, 45 Bom. 75; Fuzhar Rahman v. Faysur Rahman, 
10 C.W.N. 677; Mi Mya v. Mi Mye, U.B.R. (1897-01) 229; Moideensa 7, 
Mahomed Cassim, 28 1C. 895; Nga Po Cheinv, Mi Pwa Thein, U.B.R. (1907 
21; Pakkiri v. Haji Mahammed, 46 Mad. 844—distinguished. 


Halkar—for Plaintiff. 
Burjorjee—tor Defendants. 


Cuari, J.—The facts of this case are that one 
Maung Ba Tu filed an application to be allowed to 
sue in forma pauperis for his share in the estate of 
his father, U Taing. . . 

The applicant, Maung Ba Tu, was the son of U 
Taing by his deceased wife, Ma We. U Taing 
married a second time, and his second wife, Ma Thet 
Su, was the respondent in the application. 

Two persons claiming an interest in the estate 
later filed an application to be made parties, and they 
were made parties. The application to sue in formd 
pauperis was granted and the application was treated 
as a plaint in the suit. Ma Thet Su, the surviving 
widow, was the Ist defendant and the two persons 
who applied to be made parties were the 2nd and 3rd 
defendants. 

Maung Ba Tu claimed a half share of the estate 
and valued that share at Rs. 1,02,917. He alleged that 
the cause of action arose on the 31st December, 1923, 
on which day U Taing died. He asked for enquiry 


and accounts in respect of the estate left by U Taing 
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and for a decree for his share in the estate. He later 1927 
filed an amended plaint which was the same as the Mavune Ba 
original plaint except that he made one U Shwe Doung a 
-4th defendant in the suit, on the allegation that AS dpe 
Thet Su, the ist defendant, had by a fraudulent otuers. 
deed of gift transferred certain properties to U cwany, J. 
Shwe Doung. He asked for a further relief, viz, a 
declaration that the deed of gift was void and of no 

effect as against his share in the estate. Written 
‘statements were filed and the parties joined issue and 

on the 15th of February 1926 when the case was 
called for hearing neither the plaintiff nor his advocate 

was present while the advocates for the defendants were 
.present. The suit was dismissed for default and on 

the 9th of March 1926 the plaintiff applied to set aside 

the dismissal order. On the 3rd of May 1926 the 
«application to restore the case was dismissed. This order 

was appealed against but the appeal wasalso dismissed 

.and the order was confirmed by the Appellate Court. 
Thereupon on the 29th of March 1927 the plaintiff 

‘filed a suit for administration and accounts claiming 

again a half share in the estate and valuing his share, 

which formerly he valued at more than a lakh of 
‘Rupees, at Rs. 500. Leave under Clause 10 of the 
‘Letters Patent was also applied for and obtained. A 
preliminary written statement was filed in which 

Mr. Burjorjee for the defendants challenged the valua- 

‘tion and also contended that by virtue of the provisions 

of order 9, Rule 9 of the Civil Procedure Code, the 

suit did not lie. The matter was placed before me for 
-orders and on the 23rd of May 1927 Mr. Halkar for 
plaintiff wanted time to apply for an amendment of 

‘the plaint. He was allowed to do so and when the 
application came on for disposal Mr. Burjorjee objected 

‘to the amendment, on the ground that the cause of 
action in the amended plaint was different, I held 


788 


1927 
MaunG Ba 
LE 
vy 
Ma THE? Su 
AND THREE 
OTHERS. 


Cuakri, J. 


INDIAN LAW REPORTS. [ VoL. V 


that the relief claimed was different, but the cause of 
action the same, since the plaintiff relied on the same | 
facts in the amended plaint as in the original plaint,. 
the only difference being that in the second plaint he 
claimed a partition of the joint property instead of 
administration of the estate as in the original plaint. L 
therefore allowed the amendment. 

The matter then came up for argument again and 
the point whether this second suit, even as amended,, 
would lie has been argued before me as a preliminary 
point of law. The question of court-fees has not been. 
argued up till now. 

The argument of the learned advocate for the 
defendant is that Order 9, Rule 9 of the Code is a bar 
to the suit. He argues that the cause of action in both 
the suits is the same, and though a different relief is. 
claimed, the suit is barred as being in respect of the 
same cause of action. This is obviously correct but. 
the learned advocate for the plaintiff argues that the: 
suit is a suit for partition and that the previous suit 
which had been dismissed for default though framed. 
as a suit for administration was in effect a suit. 
for partition and that the dismissal of a prior suit for: 
partition does not bar a subsequent suit. He relies. 
upon the case of Biseshar v. Ram Prasad (1). and. 
other cases in which the same principle was applied. 
[Mukerji v. Afzal Beg (2) ; Madon Mohan v. Baikanta- 
nath (3). The reasoning on which these cases are: 
based is that the cause of action in a partition suit is a 
continuing case of action, and till the joint ownership. 
is put an end to the joint owner has a right to get the 
property partitioned. The dismissal, therefore, ofa suit. 
under Order 9, Rule 8 of the Civil Procedure Code, 
cannot put an end to his right to enforce partition of 


(1} (1906) 28 All. 627. (2) (1914) 37 All, 155. 
(3) (1906) 10 C.W.N. 839, 
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joint property which continues after the dismissal and 
subsist till his status as joint owner is dertermined. 

The following propositions have to be considered :— 

(1) Isthe reason on which the Allahabad case 

of Biseshar is based sound? 

(2) What are the incidents of the right to claim 

partition of immovable property? 

(3) What is the position of the heirs of a 
Burmese Buddhist, deceased, and can 
they file a partition suit strictly so 
called, in respect of the property of their 
ancestor ? 

The case of Biseshar was a case where certain 
members of a joint Hindu family &led a suit for 
partition of the joint assets. The suit was dismissed 
ior default and asecond suit was field to enforce parti- 
tion. It was contended that the second suit was 
barred by virtue of the provisions of section 103 of the 
then Civil Procedure Code (Order 9, Rule 9 of the 
present Code). The District Court hled that the fresh 
demand alleged in the second suit had not been 
proved and was further of opinion that it would not 
affect the case even if there had been a fresh demand. 
On appeal the learned Judges applying the principles 
of a previous case of their own Court, held that the 
‘suit was not barred. They were of opinion thatthe 
right to enforce partition is a legal incident of a 
joint tenancy, and as long as such tenancy subsists 
so long may any of the joint tenants apply to the 
Court for partition of the joint property. They also 
cited a passage from the earlier case [Nasrqtullah 
v. Mujibulla (1)]. The partiesin this last case were 
Mahommedans and the suit Jwas one for partition of 
the estate of a common ancestor. They had obtained 
a. prior decree which was never carried into effect, It 
(1891) 13 Al. 309, 
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was urged that the prior suit for partition operated 
as res judicata in the second suit. In considering this 
question the ‘earned Judges made the statement 
quoted and renca upon in the 28 Allahabad case. 
In the case of Mukerji v. Afzal Beg (1), the parties 
were co-owners in a house. The plaintiff had filed a 
suit for partition in 1905 wherein a compromise 
decree was passed by which the defendant in that 
suit agreee to convey his share to the plaintiff for 
Rs. 5,750. The then defendant died without giving 
effect to the compromise decree by transferring the 
share and his successors in title were unwilling to do 
so. The plaintiff thereupon filed a fresh suits, which 
was objected to on the ground that it was not main- 
tainable on account of the previous compromise 
decree. The Allahabad High Court held that the 
parties were relegated to their original rights, because 
the compromise decree was not given effect to on 
account of the laches of the defendants and _ their 
predecessor in title. They then said that the right 
to bring a suit for partition unlike other suits is a 
continuing right incidental to the ownership of joint 
property. ‘It may be that at one time the desire 
for partition may cease, Circumstances may again 
arise which may make it desirable or necessary that 
partition should take place.” 

The Calcutta ruling in Madon Mohon's case is 
to a sjmiiar effect. All these cases proceeded on the 
assumption that the right to partition is incidental 
to a joint tenancy and continues to exist till the 
joint tenancy is determined. This reasoning is not 
very convincing since in the case of almost every 
right, the right continues till it is determined by 
satisfaction or discharge. The provisions of the law 
which bar a second suit in certain circumstances, 

(1) (1914) 37 All, 155. 
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like Order 2, Rule 2and Order 9, Rule9 of the 
Civil Procedure Code, which in termsapplyto all 
suits, will on this reasoning be rendered of no effect, 
A better basis for these decisions is the ground referred 
toin the still earlier case ofthe Allahabad High 
Court, Doobee Singh v. Jowkiram (1). If the parties 
continue to be in possession after the first decree 
the continuance of the joint possession after the decree 
gives rise to afresh cause of action. It is however 
unnecessary to consider this point any further because 
in the view I take of the rights of Burman Buddhist 
heirs, they are not entitled to mainiain a suit for 
partition strictly so called, and it is only in such 
cases that the right could, if at all, be a continuing 
or recurring right. 

The next question to be considered is as io the 
incidents of the right to enforce partition. The 
word “partition” is generally used in a loose way 
for the division or separation of interest of whatever 
kind in property. But, strictly, “ partition’’ is appli- 
cable only to those suits in which the plaintiff seeks 
to convert his joint ownership and joint possession 
of the whoie property into separate ownership and 
separate possession of a portion of the property. 
Therefore a partition suit lies only when the plaintiff 
and the defendant have (1) unity of interest or title 
in the property sought to be partition; and (2) 
unity of possession. The incidents of a partition suit 
were. considered in the case of Atrabannessa v, 
Safatullah (2). (That case is no longer authority for 
the proposition laid down therein that a benamidar 
cannot maintain a suit for partition of joint imtnovable 
property, becase of the two propositions on which 
that ruling is based, first that the benamidar cannot 
maintain a suit for recovery of possession of immovable 
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property, and second, that a suit for partition of 
immovable property is in effecta suit for recovery 
of possession of immovable property, the first proposi« 
tion is in view of the Privy Council ruling no longer 
tenable. The remarks of the learned Judges dealing 
with the essentials of a partition suit are not however 
affected by the Privy Council ruling), They say : ‘In 
our opinion, a suit for partition of immovable property 
should, for our present purpose, be included in the 
same category as a suit for possession of land. The 
object of a suit for partition is to alter the form of 
enjoyment of joint property by the co-owners or as 
has sometimes been said, partition signifies the sur- 
render of a portion of a joint right in exchange fora 
similar right from the co-sharer. Partition is thus 
the division made between several persons, of joint 
lands which belong to them as co-proprietors, so that 
each becomes the sole owner of the part which is 
allotted to him ; the essence of partition is that the 
property is transformed into estates in severally and 
one of such estates is assigned to each of the former 
occupants for his sole use and as his sole property.” 
This reasoning was applied and acted upon in the 
case of Durga Charanv. Khundkar (1). It was there 
held that in a partition suit the plaintiffs must esta- 
blish that in respect of the lands in question the plain- 
tiffs are not only joint owners with the defendants but 
are also,entitled to joint possession. ‘It isessentialin 
a suit for partition that the plaintiffs should establish 
that they and the defendants are not only joint 
owners but are also entitled to joint possession because 
the object of the suitis to transform the joint pos- 
session into possession in severalty.” Though the 
plaintiff must be in joint possession or entitled to 
joint possession. with the defendant, the possession 

(1) 27 CL}. 442. i one 
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alleged by the plaintiff may be actual or constructive. 
If the plaintiff is not in joint possession, either actual 
or constructive, but is entitled to joint possession 
then he must frame the suit as one for joint posses- 
sion and partition. This is merely a matter of pleading 
and court-/ees but the essential requisites are that 
the plaintiff must have a joint interest in the property 
and must b3 in joint possession, acually or construc- 
tively or, at all events, entitled to such joint posses- 
sion as could be enforced by suit. [Nandakeshwar vi 
Sudarson (1); see also Mukunda Lal v, Laheireux 
(2), where it was held that joint possession without 
unity of title is not sufficient to enable a person to 
maintain a partition suit.] 

Turning now to the question of the rights of the 
heirs of a deceased Burmese Buddhist it may be 
taken as settled that the estate of a deceased Burman 
Buddhist vests in the heirs on the death of the 
ancestor. Their position resembles that of the heirs of 
a deceased Mahomedan under Mahomedan Law, and 
there is no analogy between their position and that of 
the co-parceners of a joint Hindu family under the 
Hindu Law. I note that there are cases in which it is 
taken for granted that a suit for partition is maintain. 
able by the heir of a Mahomedan against the co-heirs 
who are in possession of the estate. Thus in Fugliar 
Rahman v. Fayzur Rahman (3), it was held that 
there was no distinction between the heirs of a 
Hindu and the heirs of a Mahomedan so far as the 
right to partition was concerned and that a partial 
partition cannot be allowed in a partition suit between 
Mahomedan heirs. In Assafally Alibhai v.s Abdeali 
Gulam Hussain (4), the argument urged before the 
Court was thata partition suit isthe only remedy open 


(1) 68 1:C. 804. (3) (14911) 13-C,W.N. 677. 
(2) (1892) 20 Cal. 379. (4) (1922) 43 Bom. 75, 
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to a Mohamedan heir and that he could not file a suit 
for the administration of the estate of his deceased 
ancestor. In these cases the words “ patition suit” 
are used in a broad sense to mean a suit in which a 
division of the inheritance is asked for, and attention 
was not directed to the essential requirements of a 
“»artition”’ suit. If the heirs by an agreement express 
or implied, remain in possession of the estate of the 
ancestor jointly and continue to enjoy that estate 


‘jointly, then they have created as among themselves, 


by a contractual act, unity of interest and unity of 
possession which would enable one of the heirs to file 
a suit for partition. But it is doubtful whether a 
Mohomedan heir who is not in joint possession or 
joint enjoyment of the property could file a suit for 
partition strictly so called. In the casa of Pakkiri 
v. Haji Mahommed (1), the learned judges held tha; 
a partial partition may be allowed in the case of 
Mahomedan heirs because the estate they hold is a 
common estate as distinguished from a joint estate. 
The learned judges say ‘‘ we have not been shown 
any direct authority that a suit for partition of common 
property not joint property is liable to dismissal on the 
ground that all the common property in respect of which 
it might have been brought has not been included.” 
Two things are noticeable in this case :---(1) a distinction 
is drawn between common properties and joint pro- 
perties and it is assumed that in the case of Mohomedans 
the ancestral property is common and not joint and (2) 
a division of ‘‘ common”’ property is styled a partition 
of that property. (The case is not very satisfactorily 
reported and the facts are not fully set out but I presume 
it isa case between Mohomedan heirs.) A Mohomedan 
heir takes a fractional share in the estate of his ancestor 


(1) (1922) 46 Mad. 844. 
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and he does not become a joint owner of the estate nor 
is he entitled to joint possession of the estate with his 
co-heirs. The legal position is made clear in another 
case, Moideensa v. Mohomed Cassim (1) where it was 
held that under Mahomedan law each heir gets a 
definite fraction in every portion of the estate of the 
deceased ancestor, and that in the case of Mahomedans 
a suit ought really to be an administration suit in those 
cases in which, if the parties were Hindus, the suit 
would be a suit for partition. Whether this isa correct 
statement of the position of Mahomedan heirs or not it 
is in my opinion a correct statement of the position of 
' the heirs of a deceased Burman Buddhists. The estate 
of the ancestor in the case of Burman Buddhists vests 

in the heirs immediately on the death of the ancestor 

but not collectively or jointly. The fractional part of 

‘the state to which each is entitled becomes vested in 
each of them. There are no direct authorities on the 

position of the heirs of a deceased Burman Buddhists 

and the conclusion I have arrived at is merely an 

inference from the general conceptions of Burman 

Buddhists Law and the indication given in the 

Dhammathats as to what the writers conceived to be 

rights of the heirs of a deceased Burman Buddhist. A 

passage from the Manugye cited in section 51 of Volume 

I of Kinwun Mingyi’s Digest runs as follows :—‘‘Partition 

of inheritance should be made within seven days or within 

a month after the obsequies of the parents are over when 

shares according to the cusomary rules of inheritance 

shall be allotted to heirs present as wellas those absent 

at the time.” This alternate period within which 

partition should be made is explained unambiguously in 

the Rajabala citied in the same chapter of the digest. 
“ Claim for partition of inheritance shall be preferred 

within seven days (after the burial of theparents). Ifthe 

Se ne 
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heir is resident in a not very distant place, claim shall be 
made within a month; if residentina more distant place 
within three months; ifstill more distant within a year.” 
To the same or similar effect are passages from other 
Dhammathats cited inthe samesection. The first point 
to notice is that the claim to be made by the heirsis for 
his share according to the customary rules of inheritance. 
The Manugye states that these shares shall be alictted to 
theheirs. The second pointis the extreme shortness of 
the time within which claims have to be preferred. The 
heirs on the spot have to prefer their claims within seven 
days and those who are not on the spot within a month. 
These passages negative the idea that the Dhummathat 
writers contemplated the estate of a deceased as vesting 
jointly or collectively in the heirs, and they also show 
that the heirs are not entitled to joint possession of the 
estate as against eachother. There are certain passages 
which may seem at first sight to lead to a different con- 
clusion. Thus in section 85 of the Digest, Volume I,a 
rule is laid down from the Manugye that there shall be no 
partition of ancestral property among great-grandchild- 
ren. There are similar passages in other Dhammathats 
and this may lead one to infer that according to the 
Burmese Buddhist text-writers the property of an 
ancestor vests jointly in the heirs who are entitled to 
remain in joint possession of the estate generation alter 
generation till a division finally takes place. But this 
rule is merely an application and not a very logical or 
intelligent application of the rulé of Hindu Law thata 
co-parcenary exists between the common ancestor or 
the last holder of a share down to three generations only 
and does not extend any further. The Hindu teat- 
writers who conceived the family asa corporate unit 
capable of holding property had to fix a limit to the 
membership of the family and they had accordingly 
made the rule that a co-parcenary exists only for three 
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generations and that a man and his great-great-grand. 
child cannot be co-parceners in a joint Hindu family. 
In a partition of joint family property the preat-great- 
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deceased the original ancestor, will not be entitledioa 
‘share. But the Buddhist text-writers never contem- 
‘plated the family as a unit capable of being the joint 
owner of property. They apply the rule of Hindu Law 
to cases where one heir is, by express or implied agree- 
ment, put in possession of. property which he and his 
-descendants hold on their own behalf and in trustfor the 
co-heirs, Thus the Yazathat says (section 9! of the 
Digest, Volume I). The Dhammathats lay down as 
follows :—‘‘The parental estate is left in the hands of 
one of the co-heirs and no partition is made of it. On 
the death of that co-heir the estate is handed down to 
one Of his or her children who isa grandchild of the 
‘owner of the estate and no partition is made then also, 
On the death of the grandchild who acted as custodian 
of the estate itis again handed down to one of his or her 
‘children who is a great-grandchild of the original owner 
-Of the estate and then also no partition is made. On 
‘the death of the last named custcdian who belongs to 
the third of the generations succeeding the original 
owner of the estate, it is handed down to one of his or 
‘her children. In the hands of the last custodian who is 
‘the child of the original owner’s great-grandchild the 
estate is no more subject to partition, Therefore it is 
‘ruled that an estate is subject “to partition during three 
generations succeeding the owner of the estate ; but 
when it gets beyond the third generation it is no 
‘longer subject to partition.” . 

The Burmese words translated “‘ custodian” literally 
mean the person in whose hands the estate was left, and 
that which is translated “ partition ’’ connotes merely 
the idea of division or-separation. 
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In going through the Dhammathats one comes 
across such strange applications of the rules of the 
Hindu Shastras and one must be careful to analyse and 
ascertain the underlying idea which is not always the 
same as that of the Hindu Law. Thusaccordingto the 
conceptions of the Dhammathats writers it is the 
fractional share of each Burmese Buddhist heir which 
vests in him separately and individually and he is. 
entitled to claima division of that share on the death of 
the ancestor, and nothing more. His right extends no 
further and he cannot be deemed to be with his co- 
heirs a joint owner or joint tenant of the property noris. 


~ he entitled to joint possession of the property with them. 


In my opinion, therefore, a Burmese Buddhist heir is 
not entitled to maintain a partition suit, in the strict 
sense of the word, and his suit must be one for division 
of inheritance, that is, a suit for the due administration. 
of the estate of his ancestor. 

I see that there are two ‘cases decided by the 
Judicial Commissioner of Upper Burma [Nga Po Chein 
v. Mi Pwa Thein (1) and Mi Mya v. Mi Mye (2)] im 
which the rule of the Indian Courts whereby a suit for 
partial partition was held liable to be dismissed was 
applied in the case of a partition suit between Buddhist 
heirs. The pointwhich Iam now considering was not 
considered in those cases it being assumed that a 
Burmese Buddhist heir can enforce his rights by a 
partition suit. The rule against allowing partial partition 
was appliedas arule of equity. Therightof a Burman 
Buddhist heir, is not a continuing or recurring right 
but one which vests in him on the death of the ancestor. 
The reasoning adopted in the case in 28 Allahabad is, 
therefore, inapplicable and when a suit for the division 
of inheritance is dismissed for default he is debarred by 


(1) UBLR. (1907) It C.P, 21. (2) U.B.R. (1897-01) II 229, 
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the provisions of Order 9, Rule 9 from instituting 
a second suit.on the same cause of action. 

In the case before me the fact that the second suit 
was allowed to beamended into a suit claiming partition 
makes no difference in the legal position. If the heirs 
of a Burman Buddhist are joint owners in the estate of 
the ancestor entitled to joint possession, then no matter 
how the suit are framed, they would always be entitled 
to file a second suit as as the right continues till the 
joint ownership is determined. 

I therefore hold that the present suit is barred by 
virtue of the provisions of Order 9, Rule 9 of the Civil 
Procedure Code. The suit is therefore dismissed with 


costs. 


APPELLATE CIVIL 


Before Sir Gry Retledge, Kt., K.C., Chief Justice and Mr. Justice Brown 


REDDIAR anp SAN CHEIN 
v. 
SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND THE SPECIAL COLLECTOR OF 
RANGOON, * 


Land Acquisition Act (If 1894), s. 23 (1)—" Market-value” of land, meaniig of 
—No difference between English and Indian principle of awarding com- 
pensation. 

Held, that there is no difference between the English and Indien principle 
of determining compensation to be awarded for land compulsorily acquired, 
The Court takes into consideration the market-value of the land which is the 
price that an owner willing and not obliged tosell might reasonably expect 
to obtain from a willing purchaser with whem he was bargaining for the sale 
and purchase of the land. There is no intention to compensate for any 
attachment by reason of sentiment or family association. 

Kailas Chandra M(t ra v. Secretary of Stale for India i: Council, 17 C.L.J, 
34; Narasingh Das v. Secretary of State for India in Council, 52 1.4, 133— 


referred to. 
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Young—for Appellants. 


Gaunt (Assistant Government Advocate)—for 
Respondents’ 


RUTLEDGE, C.J.. AND Brown, J.—These are two 
appeals from the awards of the District Judge of 
Insein in respect of lands acquired under notification, 
dated the 10th Junuary, 1923. 

The lands are situated outside the sity boundaries 
between the new Kyaikasan Race Course and Kanbe 
Village. They are undeveloped garden lands and the 


most advantageous way in which they could be 


developed is admittedly as building sites when the 
growth of the city beyond its present boundaries might 
create a demand for those properties. 

Mr. Young, the learned advocate for the appellants, 
has argued that Lord Buckmaster’s judgment in 
Narsingh Dass v. Secretary of State for India in 
Council (1), has made a revolutionary change in the 
law of land acquisition. The passage relied on 
is ‘— | 

“Now, the principal upon which valuation of property compul- 
sorily acquired should be measured has been repeaiedly laid doayn 
before by this Board and by the House of Lords. To use the 
works to be found in Fraser v. Cily of Faseirville (2), ‘it is the value 
to the seller of the property in its actual condition at the time of 
expropriation with all its existing advantages and with all its 
possibilities, excluding any advantage due to the carrying out of 
the scheme for the purpose for which the property is compul- 
sorily acquired’. ’’ 

This is the broad principle of the English Law 
of Compensation as laid down first in the Lands 
Clauses Consolidation Act of 1845. The words of 


(1) (1924) 52 I.A. 133 at p. 135. 
(2) (1917) A.C. 187 at p. 194, 
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the Indian Land Acquisition Act, 1894, section 23 
(1), run as follows :— . 

“In determining the amount of compensation to be awarded 
for land. acquired under this Act, the Court shall take into 
consideration : 

first, the market-value of the land at the date of the 

publication of the notification under section 4, sub- 
section (1) ; * i i 

The rest of the section is unnecessary for our 
present purpose of comparison. 

It is perfectly clear that Lord Buckmaster had no 
intention, nor had he any power, to repeal or modify 
the words of the Indian Act which governed the 
case before him. But his ruling is meant to set 
at rest the question, which has often been the sub- 
ject of discussion, whether, in fact, there is any 
difference between the English principle and the 
Indian, and his answer to that question is that there 
is none. 

An eminent authority, Sir Lawrence Jenkins, when 
Chief Justice of Bengal, observed in Kailus Chandra 
Mitra v. Secretary of State for India in Council (1) :— 

i The market-value cf land may be rcughly described as the 
price that an owner willing and not obliged to sell might 
reasonably expect to obtain from a willing purchaser with whom 
he was bargaining for the sale and purchase of the land.” 

The value of land to an owner can only be tested 
by what he would get for itif he was willing to sell 
and not compelled to sell ; and there is no intention» 
either under the English or the Indian Act, to 
compensate him for any attachment by reason of 
sentiment or family association. 

We are consequently of opinion that this ruling 
does not in anyway affect the primary consideration 
in determining the amount of compensation, namely, 





(1) (1910) 17 CL. J. 34 at p. 35. 
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the market-value of the land at the date of the 
publication of the notification. 

We may observe that the learned District Judge 
has carefully and exhaustively dealt with the evidence 
in this case and stated the conclusions at which he 
arrived with great clearness, and with most of his 
findings we are in agreement. He has admitted and 
discussed sales which took place after the notifica- 
tion, as he has explained, because there was some 
evidence led to suggest that an agreement for sale 
in respect of the same land had been arrived at 
before the date of the notification, and he has also 
dealt with the evidence of a certain number of offers, . 
No doubt, proof of bond fide offers have to be con- 
Sidered by a Court, but the probative value of offers 
has, for good reasons in this country, been held to 
be very low indeed, for the offers alleged in Land 
Acquisition proccedings are scarcely ever bond fide, 
They can be easily arranged without any loss or 
inconvenience to either party, and individuals, respect- 
able in their various relations of life, have no 
compunction in lending themselves to a fictitious 
transaction which may assist a friend in extracting 
more than his due from Government or a public 
body at no cost to themselves. 

[After discussing the evidence, their Lordships 
dismissed the first appeal and allowed an increase 
of award in the second case but without costs. ] 
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APPELLATE CIVIL. 
Before Mr. Justice Baguley. 


MA HAWA BI 
vw 
SEIN KHO.* 


Auction sale by Court, what passes in—No warranty of title—Distinction 
between land and, insterest inland—Auction-purchaser when entitled to 
rent of land purchased—Ground for revision, 

Applicant bought at the Court auction held in excution of her decree, 
‘some paddy land, the property of her judgment-debtor. She could not get 
jmmediate possession as respondent claimed to bea lessee from the judgment- 
debtor and remained jn occupation till he had reaped bis crops, Applicant 
sued the respondent for the year’s rent. The trail Court allowed her claim, but 
the lower Appellate Court set aside the decree on the ground that, as section 8 
of the Transfer of Property Act (IV of 1882) did not apply to execution sales, 
applicant must be deemed to have bought the land only and was not entitled 
to the rent subsequently accruing, 

Held, reversing the judgment, that land as such is not sold ata Court auction, 
and there is no warranty of title. Ail that passes at the Court auction is the 
right title and interest of the judgment-debtor, z.e., the purchaser is placed 
exactly into the shoes of the judginent-cdebtor as regards the land sold, 
Applicant by her purchase became the outright owner of the land but in place 
of immediate possession which she conid not get, she got the jadgment-cebtor’s 
right to get the rent payable by thr respondent ci the expiry of the cultivating 
season, agricultural rent being not apportionable. There is a distinction 
between land itself and interests in land, The fundamental point of the case 
being missed by the lower Court, it was a fit czse for revision. 


Maung Tin—for Applicant. 
Leong—ior Respondent. 


BaGULEY, J.—Ma Hawa Bi got a decree against one 
Maung Khin. In execution she attached sorhe paddy 
land as the property of her judgment-debtor. At the 
Court auction which ensued she bought the property, 
with the permission of the Court, and the sale to her 
was confirmed on October 12th, 1925. The sale took 
place on September 10th, 1925, and her title dates from 
then. She applied to be put in possession, but she 





* Civil Revision No. 74 of 1927. 
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failed to get possession immediately, as the defendant 
claimed to be in possession as lessee from Maung Khin. 
He continued in occupation until he had reaped his 
crops and she now sues for the year’s rent. The 
defendant claimed that he had paid the rent in advance 
to Maung Khin, but this claim has been rejected 
and rightly so in my opinion, by both the lower 
Courts, 

The trial Court was unable to discover the exact 
rent agreed upon between the defendant and Maung 
Khin and has given the sum of Rs. 450, the amount 
claimed, holding that that would be a reasonable rent, 

be Additional District Judge in appeal set aside the 


‘decree of the trial Court and dismissed the suit. 


Against this appellate decree the present application 
in revision has been filed. The point taken by the 
Appellate Court was that the plaintiff bought only the 
lands in question and, as section 8 of the Transfer of 
Property Act does not apply to execution sales, she 
was not entitled to the rent subsequently accruing for 
the lease. In my opinion this is a total misconception 
of the facts. 

I am well aware that the sale certificate only 
mentions the lands as being sold. This is a very 
common practice in mofussil Courts, but it is quite 
erroneous. Land as such is never sold at a Court 
auction. It is the fundamental basis of Court auctions 
that there is no warranty of title. If the Court pur- 
ported to sell Jands outright, and it was subsequently 
discovered that the judgment-debtor was not the sole 
outright owner the vendor could be proceeded against 
for breach of warranty. All that passes at the Court. 
auction is the right, title and interest of the judgment- 
debtor, i.e. the purchaser is placed exactly into the 
shoes of the judgment-debtor as regards the land 
sold. 
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In this case, so far as it appears from the record, 
the judgment-debtor, Maung Khin, was the outright 
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owner of the land, but he had not, at the moment, se: Kuo. 


uncontrolled possession of the land. He had, as he had 
a perfect right to do, leased the land to the defendant. 
Therefore, though he was the outright owner of the 
land, he had no right tc possession of the land until the 
end of the current cultivating season. On the other 
hand, in place of his inmediate right to occupy the 
land as owner he had got the right to receive, in his 
capacity as owner, the rent payable by the defendant 
at the end of ithe cultivating season. As the plaintiff 
bought the whole of Maung Khin’s right, title and 
interest in the land, she also became by her purchase 
the outright owner of the land, limited by the fact that 
she could not lawfully claim immediate possession of 
it, but in place of this she had, arising out of the land, 
the right to get the rent payable by the defendant at the 
expiry of the cultivating season in place of her right to 
immediate possession asowner. As agricultural rents 
are not apportionable, for they accrue once and for all 
at the time the crops are reaped and do not accrue 
from day to day there could be no question of 
apportionment. The plaintiff was therefore entitled to 
the rent, quite apart from section 8 of the Transfer of 
Property Act, and entirely from first principles. Judges 
must distinguish between land itself, and interests in 
land. i 

The lower Court has not merely made a mistake of 
law, it has totally failed to grasp the fundamental point 
of the case. I therefore think that I can interfere in 
revision. 

I therefore set aside the decree of the lower 
Appellate Court and restore the decree of the trial 
Court, giving the plaintiff a decree for Rs. 450. The 
defendant will bear the plaintifi’s costs throughout. 
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APPELLATE CIVIL, 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


COLLECTOR OF AKYAB 
vy 
PAW TUN U AnD oneE.* 


Provincial Insolvency Act (V of 1920), ss. 2, 23 (1), 31, 44, 61—Land Improve- 
ment Loans Act (XIX of 1883), s.7 (1) (a)—Lower Burma Land and 
Revenue Act (II of 1876), s.45—Whether Insolvency Court kas jurisdic- 
tion to release or give protection lo a Crown debtor imprisoned under 
revenue proceedings—Prerogatives and rights of Crown not affected by 
Statute unless expressly made so. 

Held, that the proceedings of the Collector in recovering loans under 
section 7 (1) (a) of the Land Improvement Loans Act “ as if they were arrears 
of land revenue” is neither a “suit ”’ nor the execution of the decree of: any- 
Court, within the meaning of section 2 (2) of the Provincial Insolvency Act. 
Consequently a debtor who is under arrest or imprisonment by reason of an 
order of a Revenue Officer acting under section 45 on the Landand Revenue 
Act, is not ‘‘ under arrest or imprfsonment in execution of the decree of any 
Court” and so the Insolvency Court has no jurisdiction to order the release 
of such a debtor under the provisions of section 23 (1) of the Provincial 
Insolvency Act, nor cansuch Court on adjudication make a protection order 
under section 31 of the Act in the absence of express words, so as to extend the 
protection against Crown debts. Even if it had the discretionary power to do 
so,it would be animproper order to make, because under the Act Crown 
debts are payable impriority to other debts, an order of discharge does not 
release the debtor from such debts and it would be an interference with the 
proceedings of a revenue officer to recover such debts, 

Ganpat Putaya v. The Collector of Kanara, 1 Bom. 7 ; In re Smith, [1876] 
2 Exch. Dvn, 47—vreferred to. 


A. Eggar (Government Advocate)—for the Collector. 
Sein Tun Aung—for the Respondents. 


a 


HEALD, J.—The present respondents, who carried 
on a business in partnership at Maungduaw in the 
Akyab District, filed a joint petition to be adjudicated 
insolvents, and were duly adjudicated. 

Among the debts entered in their schedule was 
a loan of Rs. 1,800 which they had taken from 
Government under the provisions of the Land Improve- 








* Civil Miscellaneous Appeal No, 211 of 1926, 
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ment Loans Act (XIX of 1883), and they were actually 
inthe civil jail for failure to repay that loan at the 
time when they filed their petition. 

At the time when the petition was filed the 
Judge recorded that respondents appliedto be released 
on furnishing security and he released them on their 
finding a surety for Rs- 250 each, purporting to act 
under the provisions of section 23 (1) of the 
Provincial Insolvency Act (V of 1920). 

When notice of the petition was served on the 
Collector, as representing Government, he protested 
against respondent’s release on security on the ground 
that the order of a Revenue Officer committing a 
revenue defaulter to prison under powers given by 
section 45 of the Lower Burma Land and Revenue Act 
(II of 1876) was not an order made “in execution 
of the decree of any Court,’’ and that therefore 
section 23 of the Provincial Insolvency Act did not 
apply to arrest and imprisonment under such an 
order and the Insolvency Court had no jurisdiction 
to order the respondents’ release. . 

The respondents replied that a loan made under 
the Land Improvement Loans Act was a debt and 
that, although Government was entitled to priority in 
respect of such a debt, section 28 of the Insolvency Act 
applied to it and under that section the Insolvency 
Court had power to release them. 

The Court said that the words “the decree of 
any Court” in section 23 of the Insolvency Act do 
not exclude a Revenue Court decree and held that 
it had power to release respondents. 

The Collector on behalf of Governmeni 4pplied 
for leave to appeal against that order and leave was 
given. 

The learned Government Advocate has accordingly 
filed the present appeal on the ground that section 
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23 (2) of the Insolvency Act has no application in the 
case of an order for imprisonment made under 
section 45 of the Land and Revenue Act because 
a loan recoverable under section 7 (1) (a) of the 
Land Improvement Loans Act is not the amount of 
a “ decree of any Court, ” . 

Under section 2 (2) of the Insolvency Act the 
word ‘“decree’’ bears the same meaning in the 
Insolvency Act as in the Code of Civil Procedure. 
“Decree,” therefore, means “the formal expression 
of an adjudication which, so far as regards the Court 
expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters in 
controversy in the suit.” 

From this definition it is clear that before 
there can bea decree there must be a “suit” ina 
“ Court.” There is no definition of either “suit” or 
“Court” in the Code, but it seems to me certain 
that the proceedings of the Collector in recovering 
loans under the section 7 (1) (a) of Land Improve- 
ment Act‘ as if they were arrears of land revenue”’ 
is neither a “ suit’’ nor the execution of the decree 
of any Court, It is true that under certain Acts, 
e.g. the Bengal Rent Act of 1859, Revenue Courts 
are constituted and that such Courts deal with 
“ suits’? and make ‘‘ decrees,’ but there is no such 
constitution of Revenue Courts either in the Land 
Improvement Loans Act or in the Land and Revenue 
Act, and so far asI know there are no ‘“ Revenue 
Courts ” in Burma, 

Section 45 of the Land and Revenue Act, to 
which section 7 (1) (@) of the Land Improvement 
Loans Act refers, says that an arrear of land revenue 
may be realised ‘‘as if it were” the amount of a 
decree for money passed against the defaulter in 
favour of any Revenue Officer whom the Local 
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Government may from time to time appoint in this 
behalf by name or as holding any office, that 
proceedings with a view to the realisation of sach 
arrears may be instituted by such officer before any 
other Revenue Officer whom the Local Govern- 
ment may from time to time appoint by name of 
as holding any office, and that, except in so far 
as the Local Government may otherwise by rule 
direct, such other officer may exercise all powers 
conferred on, and shall conform to all rules of pro- 
cedure prescribed for, a Court executing a decree by 
the Code of Civil Procedure. 

Tt seems to me clear from the wording of thiS 
section that an arrear of land revenue is not the 
amount of a decree for money and that the revenue 
officer before whom proceedings for the recovery of 
‘such an arrear are taken is not a Court although 
by virtue of the section he exercises certain of the 
powers of a Court, including the power of arrest 
and detention given by sections 55 and 56 of the 
Code of Civil Procedure. 

But since the Revenue Officer is nota “C ourt” 
and an arrear of land revenue is not the amount of 
a “decree,” it follows that a debtor who is under 
arrest or imprisonment by reason of the order of a 
Revenue Officer made under the provisions of section 
45 of the Land and Revenue Act is not “under 
arrest or imprisonment in execution of the decree 
of any Court” and that the provisions of section 
23 (1) of the Insolvency Act have no application to 
the case of such a debtor. I am of opinion there- 
fore that the Insolvency Court had no jurisdiction 
to order the release of respondents under that 
‘section. 

But by the time when the order under appeal 
was made the respondents had already been 
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adjudicated insolvent and therefore the question of 
the application of section 31 of the Insolvency Act 
may possibly arise. Under that section the Insolvency 
Court can make an order for the protection of the 
insolvent from arrest and cetention and such an 
order may apply either to all the debts of the debtor 
or to any of them as the Court may think proper. 

The question which arises in this case is there- 
fore whether section 31 gives power to make a 
protection order applying to Crown debts. 

Debts due to the Crown are mentioned in the 
Insolvency Act in section 44 which says that an order 
of discharge shall not release the insolvent from any 
debts due to the Crown and in section 61 (1) 
which says that in the distribution of the property 
of the insvivent there shall be paid in priority to 
all othe: debts all debts due to the Crown. Maxwel 
in his interpreiation of Statutes (6th edition, p. 244) 
says “The Crown is not reached except by express 
words or by necessary implication in any case 
where it would be ousted of an existing prerogative 
or interest. It is presumed that the legislature does 
not intend to deprive the Crown of any prerogative, 
right, or property unless it expresses its intention to 
do so in explicit terms or makes the inferences 
irresistible.” Where therefore the language of the 
statute is general and in its wide and natural sense 
would divest or take away any prerogative or right 
from the Crown, it is construed so as to exclude tha 
effect-’? The learned commentator cites varioust 
English authorities in support of that proposition, 
but it is not necessary to refer to them since the 
same principle was adoptedin India in the case of 
Ganpat Putaya v. The Collector of Kanara (1), where 
it was said “It is a universal rule that prerogative 

(1) (1875) I Bom. 7. 
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and the advantages it affords cannot be taken away 
except by the consent of the Crown embodied in 
a Statute.” 

In the English case In re Smith (1), it was 
held that the provisions of the Debtors Act, 1869 
(32 and 33 Vict. 62), which laid down that, subject 
to certain exceptions mentioned in the Actin which 
Crown debts were not included, no person should 
be imprisoned for making default in payment of a 
sum of money, did not apply in respect of Crown 
debts and that therefore the power of imprisonment 
continued. In that case it was admitted at the Bar 
as indisputable that because the Act did not expressly 
mention the Crown’ it did not bind the Crown, 
Applying that principle to the present case it would 
appear that section 31 (1) of the Provincial Insolvency 
Act must be construed so as not to apply to debt, 
due to the Crown or to affect any rights which the 
Crown has in respect of those debts, and that the 
right of arrest and detention which is given by 
section 7 (1) (a2) of the Land Improvement Loans 
Act, section 45 of the Land and Revenue Act 
and section 55 of the Code of Civil Procedure, if 
those sections are read together, continues. It may 
be possibly open to doubt whether or not in the 
case of a debt due to the Crown the Revenue Officer, 
exercising the powers conferred on and being bound 
to conform to all rules of procedure prescribed for 
a Caurt executing a decree, would be bound ‘to release 
the debtor on his expressing his intention to apply 
to be declared an insolvent and furnishing security 
in accordance with the provisions of sub-seetions (3) 
and (4) of section 55 of the Code. but it is certain 
that in respect of such debts he has the powers of 


(1) [1876] 2 Exch. Div 47, 
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arrest and detention, and it would seem to follow 
from the decision, In re Smith cited above, that those 
powers would not be affected by the provisions of 
section 31 (1) of the Insolvency Act. 

I may add that in my opinion it would on general 
principles be clearly inconvenient and improper that 
the Insolvency Court should, in the absence of 
express Statutory powers, interfere with the proceed- 
ings of the Revenue Officers of Government in the 
recovery of debts due to the Crown, and that it 
seems to me to be inconceivable that such interference 
should have been intended by the legislature when 
it framed section 31 of the Insolvency Act. I may 
say further that even if section 31 did apply to debts 
due to the Crown nevertheless in view of the fact 
that even an order of discharge does not release the 
insolvent from such debts, it would be improper for 
the Insolvency Court, which under section 31 has 
a discretion in the matter, to make a protection order 
which would apply to such debts. 

I would therefore hold that the order which the 
lower Court made for the release of the respondents 
in this case, purporting to act under the provisions 
of section 23 (1) of the Insolvency Act was an illegal 
order and was made without jurisdiction and that 
even if the order under appeal be regarded as an 
order made under section 31 of the Act italso was 
illegal and made without jurisdiction. 

Both those orders should be: set aside and the 
Insolvency Court should order the respondents to 
be re-arrested and re-committed to the custody from 
which they were released, 


Mya Bu, J.—I concur. 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley. 


BURMA RAILWAYS COMPANY, LIMITED 
v. 
MAUNG HLA TIN.*. 


Damages for trespass ov trover wary according to party's interests in land— 
Lessee from Government not entitled to remove iminerals or earth— 
Damages awardable when earth is removed. 

Held, that a lessee from Governinent who has ouly grazing and cultivation 
xights over a piece of land and is not entitled to extract any minerals or earth 
therefrom, cannot claim the value of any earth removed, and can only claim 
damages for deprivation of use of part of the surface of the earth, #.¢., the 
diminution in the value of his land. Damages vary considerably according 
to aparty’s interest in the land. 


BaGuLey, J.—Respondent, Maung Hla Tin, is lessee 
of some land adjoining the Burma Railways Company’s 
line. The land is apparently a good deal higher 
than the line itself. In the course of work in con- 
nection with the Pegu-Kayan line construction the 
Railways Company’s servanis, while excavating for 


earth, went over the boundary line between the plaintiff's 
land and the railway line and dug a considerable 


amount of earth from the plaintiff’s land. This was 
about the beginning of 1926. The plaintiff discovered 
this fact and sent a letter, Ex. B, dated the 2nd 
February, claming Rs. 3,930 as damages. The Railways 
Company replied asking for time to go into the 
matter, and, finally they sent him a letter, Ex. K, dated 
the 20th April, admitting that they had encroached 
upon an area of ‘16 acre and offering, without 
prejudice, the sum of Rs. 100 as compensation: 
‘The plaintiff was not prepared to accept this, and, 
‘on the 16th June 1926. filed the present suit. An 
amended plaint was filed on the 9th October. It 
is headed “suit for the recovery of Rs, 1,000 as 

* Special Civil Secnd Application No. 296 of 1927, a 
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damages for earthe removed from the plaintiff's land.” 
li sets out that in January the defendant Ccmpany 
trespassed on the land and removed 810 sadrams of 


earth, It goes on to value the earth removed at 


Rs, 2,430, but the prayer is for Rs, 1,000 only as 
damages for earth removed. 

The defendant-Company in their written statement 
admit encroachment of ‘08 acre only and say that 
they only removed 43 sadrams of earth. The written 
statement further submits that compensation cannot 
be assessed on the quantity of earth removed, 

Evidence was gone into, and the trial Court 
dismissed the claim on the ground that as the plaintiff 
was only a lessee of Government, holding the land 
under a lease for cultivation or grazing purposes only 
he could not claim any compensation. The Township 
Judge seems also to have been influenced by the 
fact that before he wrote his judgment the land had 
been acquired by Government. The real reason for 
his finding not particularly clear. _ 

The plaintiff went in appeal before the Additional 
District Judge and, though he comes to a very definite 
conclusion, I am afraid that his judgment is also 
not quite as clear asit might have been. He states 
definitely that in argument before him the plaintiff 
was suing for trover and not trespass. I agree that the 
claim made is one for damages for removal and 
conversion for earth. Nevertheless, having taken up 
this standpoint the learned Judge assessed damages 
as the value of ‘49 acre of land at Rs. 1,171 per 
acre, It seems to me that, if the claim is one for 
trover,;damages must be assessed by the ton or 
cubic feet. An assessment per acre as this is shows 
that the case was regarded as being one of trespass. 

However, before me the case was treated as one 
for damages in general. 
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The plaintiff was a lease-holder of the land and 
the damages to be awarded to him must be for the 
damage done to his interests. This is pointed out 
in Mayne on Damages at page 424 and the following 
pages. “ Damages will vary considerably according 
to the plaintiff’s interests in the land,” 

On the other side it was contended before me 
that the Courts could not look into the plaintift’s 
title, and I was referred to Salmond’s Law of Torts, 
pages 228 and 229. “In other words, no defendant 
in an action of trespass can plead jus tertii—the 
right of possession outstanding in some third person— 
as against the fact of possession in the plaintiff.” 

. This argument, I think, shows a misapprehension 
of the facts of the case. The plaintiff is suing for the 
injury done to him. What he had was the right to 
go on occupying the surface of this land for about 
fifteen years after the date of the trespass. If the 
argument is that, Iam unable to look at the plaintiff's 
interests at all but to hold that because he was 
in possession of the land he must be regarded as 
the full and outright owner. I cannot see my way 
to acceptit. The plaintiff filed his lease as an exhibit, 
and it is impossible for the Court to refuse to read the 
plaintifi’s documents which he has filed. He being 
only a lessee his interest is that of a lease-holder. 
He has no right to minerals or to take out and 
cart away the earth, He has been deprived of the 
use of part of the surface of the earth because the 
defendant-Company had removed it and that, so far 
as I can see, is the full extent of his damage. 

I have been referred to Whitwham v. The Wrest. 


minister Brymbo Coal & Coke Company (1), in which. 


it is laid down in one particular case that the damages 
to which the plaintiff was entitled must be assessed 
(1) [1896 ) 2 Ch, Div. 538. 
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partly with a view to the benefit derived from the 
trespass of the trespasser. The facts*of*that‘case are 
totally different to the facts in the present one. In 
that case the trespass had gone on for years and the 
defendants had been tipping spoil from‘a mine on to 
the land of the plaintiff. Lopes, L.J.,in his judgment 
at page 543 says: ‘‘It is a peculiar case” and it is 
dangerous indeed to apply principles given in peculiar 
cases to cases in which the facts are totally different. 
In the case of a wilful wrongdoer, no doubt, the 
gain obtained by him from his trespass would be 
taken into consideration in assessing the damages to 
be awarded to the plaintiff, but there is no suggestion 
here, I think, that the defendant Company was a wilful 
wrongdoer. It was a case of unintentionally over- 
stepping the boundary, and, as soon as the fact had 
been brought to their notice, they took steps to 
remedy the matter ‘by acquiring the !and under the 
Land Acquisition Act. 

Holding as I do that the plaintiff had no right to 
the earth, any damage payable for removing the earth, 
would have to be paid to his landlord. The damage 
awardable to the plaintiff must be assessed on the 
diminution in the value of his land. For this we 
have to determine the area of land of which he has 
been deprived, for, once the Railways Company had 
used the land as an earth quarry, there can be no 
doubt that its value for cultivation and grazing purposes 
would be nil. 

[The plaintiff's interest in the land cased on the 
20th August 1926, on account of the acquisition. 
On the evidence His Lordship found that the plaintiff 
was deprived of the use of ‘26 of an acre only, and as 
the sum of Rs. 100 offered by the Railways Company 
was sufficient compensation, His Lordship allowed that 
sum, but made the appellant pay the costs throughout. | 
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APPELLATE CRIMINAL. 


Before Mr, Justice Brown. 


BABA NAYA 
v. 
KING-EMPEROR.* 


Penal Cede (Act XIV of 1860), s. 302—Deatl resulting in a different way 
from that expected, effect of—Intention to be presumed from blows on 
head with stick—Nature of weapon, force, and number of blows—Murder 
and manslaughter. 

If one person causes the death of another, then if his intention was to 
cause death or to cause bodily injury sufficient in the ordinary course of 
nature to cause death, the offence would be murder, even though death 
resulted in a way different from that expected by the assailant. As to the 
jntention to be presumed in cases of blows on the head witha stick, instinct 
at least, if not knowledge and experience, tells every man that to hit another 
human being any violent blow on the head may possibly result or is likely to 
result or will probably result in serious injury to the persen struck, but 
knowledge, belief or expectation of the amount of injury that may be caused 
must depend upon what is used in inflicting the blow and the force with 
which the blow is delivered. Repeated blows or even a single blow forcibly 
delivered with a heavy weapon Would make the offence a murder, but where 
a sudden blow is struck with a stick that is not heavy, the offence would be 
culpable homicide not amounting to murder. 

Nga Kan v. K.E.,11 L.B.R. 115 ; Shwe Ein v. K.E..3L.B.R. 122 ; Shwe Hla 
v. K.E., 2 L.B.R. 125—referred to, 


Brown, J.—The appellant, Baba Naya, has been 
convicted under section 302 of the Indian Penal 
Code and sentenced to transportation for life. 

The case against him is that on the night of the 
19th April last, he had a quarrel with one Tataya with 
regard to the tying up of sampans in the Bassein 
River. Tataya and the appellant were both boatmen 
working on sampans. Jogalu, the first witness for 
the prosecution, says that when he came back to 
the sampan that night, Tataya was on his way to 
the serang to complain as to the boats and met the 





* Criminal Appeal No. 1004 of 1927 {rom the order of the. Sessions Judge 
at Bassein in Criminal Trial No, 16 of 1927, 
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appellant and said to him ‘‘ You hit me this morning. 
Won’t you hit me again.” Tataya then hit the 
appellant on the face with his hand and the appellant 
then hit him with a stick and Tataya fell down. 
Tataya was taken to the police-station and then to 
the hospital. He was conscious on arriving at hospital 
and his injuries did not appear very serious, but on 


the miorning of the 22nd he developed fits and he 


died that evening at about 7 p.m. 

The post mortem examination revealed the fact 
that he was suffering from extensive fracture of the 
skull, but the brain had not been directly injured. 
Death was due to septic meningitis. 

As to the main facts of the case, I see no reason 
for differing for the conclusion come to by the learned 
Sessions Judge. The deceased himself reported that 
night to Moung Lwin, station-writer at Athegyi police- 
station, that the appellant was his assailant, and 
Jogalu, Dallaya, Dhadraju and Pawtiya all say that 
it was the appellant who struck the blow on the 
deceased’s head. These witnesses have exaggerated 
the violence of the attack, but there is no reason why 
they should falsely accuse the appellant if in fact 
he had nothing to do with the attack at all. The 
appellant says that the injury. was caused by a fall, 
but this is not a very likely story and he brings 
no evidence in support of it. On this ground I can 
see no reason for interference with the finding of the 
Sessions Judge. 

Iadmitted the appeal to consider the question 
as to what offence has been proved to have been 
committed by the appellant. The learned Sessions 
Judge discussed the question of the death having 
been caused by meningitis and not directly from 
the fractures themselves and came to the conclu- 
sion that that did not make any difference to the 
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offence committed. With this view, I am in entire 
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agreement. If one person causes the death of another, Baba | A NAYA 


then if his intention was to cause death or to cause 
bodily injury sufficient in the ordinary course of 
nature to cause death, the offence would be murder? 
even though death resulted in a way different from 
that expected by the assailant. I think, however, 
that the Sessions Judge went too far in holding that 
the appellant in the present case must have been 
held to have intended to give the deceased such a 
blow as would break the bony part of the skull in the 
way in which it was actually broken. The question 
of the intention to be presumed in cases of blows on 
the head with a stick has been fully discussed in 
the cases of Shwe Hla U v. King-Emperor (1) and 
Shwe Ein v. King-Emperor (2). In Shwe Hla U’s 
case, the capricious effect of injuries on the head 
was pointed out and it was also pointed out that the 
act of the accused in such a case as this must be 
judged by the light of the common knowledge of 
mankind upon the dangers and results of striking 
a person on the head. The following passage occurs 
in the judgment of Mr. Justice Fox :—'‘ Death from 
a blow or blows on the head is probably as a rule 
associated by people unskilled in medical science 
only with the breaking of the shull. Ignorance of 
the actual causes which may bring about another’s 
death in consequence of a blow cannot affect the 
question of the striker’s knowledge and intention 
when striking the blow. If actual knowledge and 
experience do not do so, instinct at least tells every 
man that to hit another human being any’ violent 
blow on the head may possibly resuli or is likely to 
result or will probably result in serious injury to 


(1) (1903) 2 L.B.R. 125, : (2) (1905) 3 L.B,R. 122, 
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the person struck, but knowledge, belief or expectation 
of the amount of injury that may be caused must 
depend upon what is used in inflicting the blow and 
the force with which the blow is delivered.” 

In that particular case, the offence was held to 
be murder because the blow was repeated. In Shwe 
Ein's case, the accused had hit the deceased a blow 
on the head in a moment of anger with a piece of 
wood 784 tolas in weight and it was held that the 
intention to cause death or to’ cause bodily injury 
sufficient in the ordinary course of nature to cause 
death could not be presumed. | 

The same question was again considered in the 
case of Nga Kan v. King-Emperor (3), and concurrence 
was expressed with the opinion expressed in Shwe 
Ein’s case, that, speaking generally, where a man strikes 
another on the head with a not very formidable 
weapon one blow only, no greater intention can be 
attributed to him than that of causing injury likely 
to cause death. Nga Kan’s case was held to be an 
exceptional one and although one blow only was 
delivered in that case, the assailant was nevertheless 
found guilty of murder, But the weapon used in 
that case was a heavy bamboo weighing 116 tolas 
and nearly 6 feet in length and the blow was 
delivered with such force that the skull had been 


‘practically divided into two parts. Death seems to 


have followed almost immediately. 

In the present case, the medical evidence shows 
that the factures were severe and the blow must 
have been a hard one, but the weapon produced said 
to be tne weapon used in the assault, is a stick 
weighing 624 tolas only and measuring 28 inches in 
length. The weapon used: was thus far less deadly 


(3) (1921) 11 L.B.R. 115, 
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than the weapon in Nga Kan’s case and the actual _—_1927 
damage to the skull caused by the wound does not gasa Nava 
seem to have been nearly so great as in Nga Kan’s’ ,?. 
case. The blow was struck suddenly on the spur of Emperor. 
the moment and in the words of the Sessions Judge Brown, J. 
himself it seems probable that if the appellant had any 
coherent idea at all, it was more after this style “I 
will give the brute a whack on the head. Take that.” 
I do not think the blow in the present case has been 
shown to be so severe as to justify a departure from 
the general rule that whem one blow only is delivered 
with a stick, the intention requisite for murder cannot 
be presumed. I am therefore of opinion that the 
appellant in the present case was not guilty of murder 
but was guilty of culpable homicide not amounting 
to murder punishable under the first part of section 
304, Indian Penal Code. That the intention necessary 
for this offence must be presumed, there can be 
no question, 

I alter the conviction into a conviction under the 
first part of section 304 of the Indian Penal Code 
and reduce the sentence to one of ten years’ rigorous 
imprisonment. 
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APPELLATE CIVIL, 
Befor Mr, Justcie Manug Ba, 


HAJEE LIN anp onE 
v. 
MAUNG BA AND ONE.* 


Evideitce Act (I of 1872), s, 92—No bar to extrinsic evidence of circumstances to 
show relation of written language to existinsting fact—Whether extrinsic 
evidence adm ssible to show nature of debt when document recites it 
as cash loan, 

Held, that whilst section 92 of the Evidence Act does not permit oral 
evidence to ascertain the intention of the parties to a deed, it does not enact that 
no statement of fact in a written instrument was to be contradicted by oral 
evidence, nor does it prevent admission of extrinsic evidence of circumstances 
to show the relation of the written languageto existing fact. Where the deed 
in suit recited the debt as a cash loan, itwas opento the defendant to prove 
that it was really rent partly overdue.and partly falling due Jater and that it 
was paid off. 

Balakishen Das v. Legge, 22 All. 149 (P.C.); Sad Lal Chand v. Indarjit 
22 All. 370 (P.C.)—vreferred to. 

Babu R,S\S.J, Ram vy. C.R.M.R, Chetty, Civil 1st Appeal 71 of 1906 Cho 
Ct L,B.—distinguished, 

S. Mukerjee—for Appellants. 


Lutter—for Respondents. 


Maunc Ba, J.—The appellants brought a suit 
against the respondents in the Subdivisional Court 
of Amarapura for the recovery of Rs. 2,200, being 
the balance of rent for a piece of paddy land. 
The defence was one of payment. The Subdivisional 
Judge held that the plea of payment has not been 
established ; but on appeal the learned Additional 
District Judge held a contrary view and concluded 
that the plea had been established : hence this second 
appeal. 

It has been urged that on the face of the written 
document, the defendant should not be allowed to 
prove by oral evidence that the document (Exhibit I) 
was not for a cash loan but for the rent partly overdue 





* Special Civil Second Appeal No. 108 of 1937 (Mandalay), 
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and partly falling due later. In support of that 
objection the learned advocate placed reliance upon 
a Bench decision of the late Chief Court in the 
case of Babu S. R. S. Ram v. C.R.M.R. Chetty (1), 
In that case it was held that oral evidence to show 
that the consideration in a deed is in fact different 
to that stated in the deed is evidence to vary the 
terms of a written document and is inadmissible 
under section 92 of the Evidence Act. On a study 
of the facts reported in that case, I find that those 
facts are not similar to the facts in the present case. 
An that case the consideration mentioned in the 
document was Rs. 7,000, but the defendant contended 
that at the time of executing the deed he only owed 
that other party Rs. 1,000. Mr. Justice Hartnoll who 
delivered the judgment of the Bench rightly considered 
the question whether the amount of the consideration 
was one of the terms of the document or not. He 
held that it was, and consequently excluded oral 
evidence to prove that the consideration was only 
Rs. 1,000. The learned Judge however observed 
that the two cases quoted by the lower Court did 
not, in his opinion, show that evidence of any oral 
evidence could be admitted to vary the terms of 
the deed of assignment, as they dealt with the 
‘question of admission of evidence with regard 
to the payment and nature of the consideration 
and not with the amount of the consideratiori itself. 
From that observation the learned Judge laid down, 
by implication, that oral evidence would be admissible 
af it only related to the payment and nature,of the 
consideration. In that judgment reference was made 
to the Privy Council Ruling in Sak Lal Chand vy. 
Indarjit (2). In that case their Lordships of the 





(1) Civil First Appeal No. 71 of 1906, 
(2) (1900) 22 All, 370. 
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Privy Council expressly stated that section 92 of 
the Evidence Act did not enact that no statement 
of fact in a written instrument was to be contradicted 
by oral evidence. So it is clear what construction 
should be placed on section 92 of the Evidence © 
Act. That section only excludes evidence which will. 
have the effect of varying, adding to, or subtracting. 
from, the terms of a written contract, etc. In the 
present case, the question is whether this dispute 
about the nature of the consideration should be 
considered as one affecting thé terms of an agreement.. 
Exhibit I evidences the mortgage of certain properties 
for Rs. 2,500. The terms were that the amount was 
to bear no interest and that the amount should be 
repaid on a certain date. In my opinion the recital. 
that the Rs. 2,500 was a loan does not constitute 
one of the terms of the contract. In the well-known 
Privy Council case of Balkishan Das and others v.. 
W. F. Legge (1), it was held that oral evidence for 
the purpose of ascertaining the intention of the parties 
to the deeds was not admissible, being excluded by 
the enactment in section 92 of the Evidence Act,. 
but that a case had to be decided on a consideration 
of the documents themselves, with only such extrinsic 
evidence of circumstances as might be required to. 
show the relation of the writtcn language to existing 
facts. So there can be no doubt in the present 
case that,extrinsic evidence of circumstances as might 
be required to show the relation of the written lan- 
guage to existing facts could be admitted. Here the 
defendant only tried to prove what those circumstances 
were ; he tired to prove that at the time he executed 
the document, he owed Hajee Lin Rs. 1,100 as. 
rent for the past year and that he was owing a. 





(1) (1899) 22 All. 149, 
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‘similar amount for the succeeding year, and also mind 


that Rs. 300 was added by way of interest. Hare Lin 
The legal objection must therefore be overruled. pia we 


[On the evidence his Lordship held the case of Marne Ba 


‘the defendant proved and dismissed the appeal with ioe 
costs. | I. 


APPELLATE CIVIL. 


Before Mr. Justice Baguley. 


De. R. N. SINGHA eave 
v, dug, 31. 
SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 


_ncome-tax Act (XI of 1922), s. 67—Bar to Civil suit—Plea that assessee is not 
Liable for a certain income not his, whether suit lies on—Remedy of 
assessee—Statute dealing with total ambit of rights, effect of—Section 
67 whether ultra vires—government of India Act (9 and 10 Geo. 5, 
c. 101), s. 32. 

The Income-tax Office called upon the appellant who was described as 
“proprietor of a certain pharmacy to make a return of hisincome. Hereturned 
the form without making any return, alleging that he was not the proprietor 
of the pharmacy. The Income-tax Officer levied the assessment in default o¢ 
the retarn. Plaintiff fled his suit for the return of the inoney. 


Held, that section 67 of the Income-tax Act wasa bar to the suit. The 
assesse’s remedy was provided in the Act itself, v¢z., to apply to the officer to 
revise his assessment, to appeal from his adverse order to the Assistant Com, 
missioner and from him to the Commissioner to them a referenee to the High 
Court. The Act dealt with the matter completely and whenever a statute 
deals with certain rights it eAsy to conclude that it deals with the total ambit of 
those rights and leaves nothing standing outside the provisions of the statute. 
‘The officer did not act ultra vires in assessing the appellant for an income that 
had arisen in British India and a mere alleged error of description of an 
Agsessee is no excuse for not making a return. 

Held, also, that section 67 of the Income-tax Act is not ultra Gres for a suit 
of this nature would not have lain against the East India Company. 

Forbes v. Secretary of State for India, 42 Cal. 151—followed, 

Secretary of State for India v. A. Forbes, 3 P.L.T, 125 ; Sheobaran Singh v. 


-Kulsum-un-nissa, 49 All. 367 (P.C.)—referred to. 
tn Nt ET eI 
* Civil Second Appeal No. 327 of 1927. 
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1927 Hajee Rahemtuila v. Secretary of State for India, 27 Bom. L.R. 1507 +. 
rece Secretary of State for India v. Moment, 7 L.B.R. 10; Spooncrv. Juddow, 4-. 


Dr. R.N. -¥ 
SINGHA Moore’s 1.A. 353—distinguished. 
Vv. 
SECRETARY Robertson—for Appellant. 


poten A. Eggar (Government Advocate)—for the Crown.. 


Ss BacuLey J.—The plaint in this case sets out that 
the Income-tax “‘ Officer of Bassein made assessment of 
income-tax on “one Dr, R. N. Singha, proprietor,. 
Bassein Pharmacy.” Plaintiff states that he is not the 
man mentioned and refused to pay. Nevertheless. 
the Income-tax Officer proceeded to levy the amount. 
of assessment and penalty for non-payment amounting 
in all to Rs. 1 ,745- 11. Plaintiff has filed a suit against: 
the Secretary of State for India in Council to recover 
this money, together with interest. The trial Court 
held that under section 67 of the Income-tax Act no. 
suit would lie. The plaintiff appealed to the District 
Court but the appeal was summarily dismissed under 
Order 41, Rule il. He now comes to the High Court. 
in second appeal. 

The facts as given in the plaint are somewhat scanty , 
but they have been amplified by appellant’s advocate in 
argument. 

It would appear that Mr. R. N. Singha is a medical 
practitioner. He boughta chemist’s shop known as the 
Bassein Pharmacy and held it in his own name for a 
time, Afterwards he transferred it to his wife’s name 
and for one or two years his wife paid income-tax on 
the incéme accruing from the business. It‘ was after 
this that the present trouble arose. His contention is 
that he is Mr. R. N. Singha, Medical Practitioner of 18,. 
Myenu Road, and that he is not Dr. R. N.. Singha, 
Proprietor, Bassein Pharmacy. Headmits he has some 
connection with the pharmacy but is merely its: 
supervisor or manager, and not its proprietor. His 
claim is that the assessment was made on the persom 
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whoever it was, who owned the Bassein Pharmacy and 
‘that as he is not that person the assessment cannot be 
made upon him. 

On the other hand it is contended that the assess- 
ment was on Dr. R. N. Singha, and, although it is 
contended that he is the real proprietor, nevertheless 
that makes no difference. It was the individual 
R. N. Singha on whom the assessment was made and 

from whom the money was recovered and if he 
objected to the assessement he had his remedy under 
the Income-tax Act and no suit of this nature would 
lie, it being barred by section 67 of the Income-tax Act 
It is further admitted that before the assessmen; 
was made a notice was served on him under the title of 
Dr. R. N. Singha, proprietor, Bassein Pharmacy, calling 
for areturn of hisincome underthe Act, Itisadmitted 
that he sent the form back and never made any return, 
and the assessment made by the Income-tax Officer 
was made in default of any return from him. It is 
contended, first of all, that a suit for the return of the 
money would lie despite the provisions of section 67 of 
the Income-tax Act ; and, secondly, itis contended that 
if section 67 does bar the suit itis wltra vires. These 
are the two points that were argued in appeal although 
the second one does not appear to have been mentioned 
in the memorandum of appeal. 

A large number of cases has been quoted but 
most of them are only quoted by way of analogy 
and are not directly to the point. The appellant relies 
almost entirely upon Haji Rahemtulla Haji Tar 
Mohamed and one v. The Secretary of State for India 
in Council (1). This is a case in which it was held 
that the provisions of section 39 of the former Indian 
Income-tax Act, corresponding to section 67 of the 


(1) 27 Bom. L.R. 1507, 
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present Income-tax Act, had no application to a case 
where the assessment is Clearly ultra vires, In that 
case the Income-tax Collector sought to assess a non- 
resident in British India on profits made by him at 
branches which were also outside British India and 
which were not received by him in British India. 
It was held that as the assessment was clearly ultra 
vires the provisions of section 39 did not apply. No 
reasons for the decision are detailed, but it must be 
regarded as a considered opinion of a Bench of the 
Bombay High Court, The ground for the assessment 
being ultra vires was that as income for the purposes 
of the Income-tax Act must be income accruing or 
receiving within British India, the assessment of income 
which was not received and did not accrue in British 
India was outside the four corners of the Act. 

The next case quoted by the appellant is The Secretary 
of State for India in Council v. A. H. Forbes (1). This, 
in a sense, is against the appellant. But there is this 
to be deduced in the appellant’s favour from it. At 
the end of the judgment occur the words “I am 
wholly unable to say that anything has been done ultra 
vires by the Collector. I therefore hold that the Civil 
Court had no jurisdiction over this question and that 
ihe suit cannot be maintained.’ From this can b€ 
deduced the opinion that had anything ultra vires 
been done the Court would have entertained the 


suit. The appellant has also quoted Selmes v. Judge 


and another (2), but I cannot see any principle in 
this case applicable to the present one. All that 
was held was that the defendants were entitled 
to notice of action. It.was a case in which some 
surveyors of highways were sued for the return of 
money which it was held they had wrongfully levied. 


(1) 3 PLT. 125, (2) L.R. [1871] 6 Q.B. 724, 
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As 1 have no means of finding out wnat the powers of 
the surveyors of highways are, I am unable to see how 
‘this case helps the appellant in the present case. The 
question then is, is there anything, on the face of the 
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‘plaint, to show that the Income-tax Officer has acted ¥08 INpra In 


ultra vires? There was a business, the Bassein 
Pharmacy. Dr. R. N. Singha was obviously the man 
‘who had the management of it. As a medical practi- 
tioner, a professional man, one can understand that 
the Income-tax Officer had his eye upon him as a 
‘person whose income might be assessable to income- 
‘tax. Heserveda notice upon him. The notice was 
‘not addressed to the proprietor of the pharmacy. It 
was addressed to a certain individual who might, on 
-the face of it, be regarded as this. The fact that the 
word “ proprietor’’ was placed after his name instead 
of “manager” was something not of vital importance. 
It may be a mere error of description and it cannot be 
contended that an error of description would bea good 
-cause for refusing to make a return or for invalidating 
in assessment made. The whole case has been argued 
on the underlying fallacy that to give anything a 
particular name makes it acquire the characteristics of 
that name. Here was a man served with a notice 
calling on himto make a return. He made no return. 
“The Income-tax Officer was then entitled under the 
Act to make an assessment upon him. To that 
assessment he had a right to dispute. But he did not 
dispute it in the way prescribed by law, and autOmati- 
cally notice of demand followed. It is argued that the 
Income-tax Officer acted ulira vires because he 
assessed Dr. R. N. Singha on the income arising from 
the pharmacy which was not his. It is argued that he 
-had aright to assess Dr. R. N. Singha’s income but to 
“burden him with other income which he had not got 
and to make him pay on income which he did not 
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receive was ultra vires. If this were the case every 
errer which any Income-tax Officer makes in assessing’ 


“any person must be uwliia@ vires and the expressions. 


“ylira vires”? and “erroneous” are by means. 
synonymous. 

There is one case which has come to my notice 
though not mentioned in the argument which seems to. 
cast a flood of light on this sort of matter. It is 
Forbes v. Secretary of State for India (1). Here the- 
appellant was the executor of anestate. The Collector: 
called on him to pay tax on certain income accruing 
in respect of the estate. He objected. The objectiom 
was disallowed and so there was an appeal against the 
order disallowing it and ultimately Forbes filed a suit 
to recover the money paid exactly as in the present 
case. The law applicable was the former Income-tax 
Act and the barring section was section 39. It was 
argued that section 39 was a bar to the suit. 
The Calcuita High Court found that the suit was 
barred. The headnote states “it is the Collector’s 
duty to determine what persons are chargeable in. 
respect of sources of income other that salaries and 
pensions, profits of companies and interest on- 
securities.” The income sought to be charged in the 
present case is income of this description and it was 
the Collector’s duty, now the duty of the Income-tax 
Officer, to determine what person was chargeable for: 
it. In the body of the decision qn page 158 occurs 
the passage : “TT have also shown that the Collector has 
to determine that the plaintiff is a person chargeable: 
and that in so doing he acted within the limits of his 
jurisdiction.’’ That also fits the present case. The- 
income chargeable was certainly income of which tax- 
was leviable for it was profits and those profits arose: 
within British India so that the principle of the 
<n 
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Bombay case referred to cannot be held to 
render the action of the Income-tax Officer totally 
invalid, 

The Income-tax Act provides persons assessed 
with a remedy. They can apply to the Income-tax 
Officer to revise his assessment. They can appeal from 
his order to the Assistant Commissioner and from the 
Assistant Commissioner’s order to the Commissioner, 
and they can call upon the Commissioner to refer the 
matter to the High Court; or, if he refuses to do so, 
they can apply to the High Court to direct him to 
make a reference. This should provide all the safe- 
guards necessary. There is a bar in section 67, as I 
have said before, and when an Act deals in a complete 
manner with any particular matter it is supposed to 
deal with it entirely, and, in this connection, I would 
quote Sheobaran Singh v. Kulsum-un-nissa (1). This 
is a Privy Council case and on page 375 I find the 
dictum: “Now whenever a statute deals with certain 
tights it is easy to conclude that it deals with the total 
ambit of those rights and leaves nothing standing 
outside the provisions of the statute.” In view of 
what I have said and relying particularly upon the 
Calcutta case of Forbes v. Secretary of Stale for India 
(2) already mentioned, I would hold that section 67 
bars the present case. It is, I note, a case for the 
recovery of money but that money has been taken on 
onthe face of it legally under assessment made in 
due form. Itis only contended that the assessment is 
erroneous, so unless the assessment can be proved to 
be erroneous, the money is rightfully taken. I hold, 
therefore, that this case comes within the purview of 
section 67 for unless the assessment is set aside or 
modified no claim to the money for a refund of the 
money can be entertained. 

(1) (1927) 49 AML. 367. (2) (1914) 42 Cal. 151. 
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There remains another question of whether section 
67 of the Income-tax Act is ultra vires. For thiS 
proposition section 32 of the Government of India Act 
is relied upon: “Every person shall have the same 
remedies against the Secretary of State for India in 
Council as he might have had against the East India 
Company if the Government of India Act, 1858, had 
not been passed.’’ The plaintiff would have therefore 
to show that a suit of this nature could have been filed 
by a private person against the East India Company 
prior to 1858. 1 believe that before 1858 there was no 
such thing as the income-tax but I take it that if it is 
shown that a suit for the recovery of revenue wrongly 
assessed would have lain against the East India Com- 
pany before 1858, then, by analogy, a suit for the 
recovery of income-tax wrongly assessed can now be 
entertained. The only case quoted to meon this point 
is The Secretary of State for India v. J. Moment (1). 
In this case the question was whether the Government 
of India could make a law the effect of which was to 
debar a Civil Court from entertaining a claim against 
Government to any right over land. Their Lordships 
of the Privy Council were satisfied that land suits 
would have lain against the East India Company, and, 
therefore, it was held that the right to file such suits 
still survived against the Secretary of State for India. 
To prove that section 67 is ultra vires the plaintiff has 
got to show that a Suit of this nature for recovery of 
revenue paid would have lain against the East India 
Company. I have not been referred to any case in 
which this has been done. 

The zespondent cited one case, Spooner v. Juddow 
(2), to show that a case concerning revenue could 
not be filed in a Civil Court. But that was filed on 


{1) (1912) 4 L.BLR, 10; 401.4, 48. 
(2) 4 Moore’s Ind. Ap. 343. 
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the original side of the Supreme Court of Bombay 
which was specifically debarred from entertaining 
such suits byits Charter. Thisis no guidance. I must 
assume until the contrary is proved that an Act passed 
by the Indian Legislature is valid until and unless the 
contrary has been proved. ‘The contrary has not been 
proved. Therefore, I must assume that it is right, 
For these reasons I dismiss the appeal with costs, 


APPELLATE CIVIL. 
Before Mr, Justice Carr. 


MAUNG TIN 
v. 
MA MI.* 


Civil Procedure Code (Act V of 1908), O, 21, 1. 2(2) and (3) —W het her executing 
Court can inquire into adjustment of decree if application by judgment 


debtor within time. 
Held, that the provisions of Order 2! in Rule 2 sub-rules 2 and 3 should 


be read together, so that where the decree-holder has applied for execution to 
the Court that passed the decree and the jadgment-debtor files in the execution 
proceedings an application to record and adjusiment of the decree within 90 
days from the date of such adjustment, the jadgment-debtor is entitled to have 
his allegation of adjustment of the decree in .uired into by such executing 
Court. 


Paw Tun—for Appellant. 
Lambert—for Respondent. 


Carr, J.—The facts of this case are that on the 


14th September, 1926, the respondent obtained in the 


Subdivisional Court of Nyaunglebin a money decree 


against the appellent. On the 23rd December she 
applied to execute this decree—to the same Court. 


Arrest of the appellant was asked for and notice was. 
issue 1 to him. On the day fixed appellant’s advocate. 
said that he had paid off the decree and apparently at. 


* Civil Second Appeal No. 228 of 1927. 
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the same time filed the petition now filed at page 5 of 
the execution proceedings. This is in terms an 
application to record the satisfaction of the decree by 
an adjustment made on the 14th October 1926. It is 
dated the 22nd October but clearly was not filed until 
the 4th January, 1927. It was still, however, within 
the period of ninety days allowed by law for an 
application by judgment-debtor under Order XXI, 
Rule 2 (2) of the Civil Procedure Code. The Sub- 
divisional Judge, under sub-rule (3) of that rule refused 
to inquire into the alleged adjustment, and the District 
Court on appeal confirmed that refusal. 

I have been referred to a considerable number of 
cases which fall into two classes -— 

(1) Cases in which it has been laid down that a 
Court executing a decree is absolutely debarred from 
considering an alleged adjustment which has not been 
certified or recorded. 

(2) Cases in which it was held or suggested that if 
an objection to the execution of-adecree on the ground 
of an uncertified adjustment is made within the time 
allowed by law for an application under Rule 2 (2) of 
Order XXI it may properly be treated as an application 
under that rule and be inquired into. 

In the cases under class (1) the objections all seem 
to have been beyond time and the question that now 
arises was not considered. On the other hand all the 
‘cases in class (2) apper to be obiter. 

I propose therefore to consider the question as 
res integra. 

If we read sub-rules (2) and (3) of Rule 2 inde- 
pendently* of one another there is a conflict between 
them. A literal interpretation of sub-rule (3) would 
clearly have the effect of depriving the judgment- 
debtor of the right given to him by sub-rule (2). 


‘Obviously this cannot be allowed. So long as the 
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‘judgment-debtor applies under sub-rule (2) within the 
‘time allowed for him to do so he has the right to have 
his application heard. Technically perhaps the correct 
‘procedure would be for the judgment-debtor to make 
.an application to the Court under sub-rule (2) and 
‘then to file a separate application in the execution 
‘proceedings asking that they may be stayed until his 
other application has been heard. If he did that it 
:seems to me impossible for any Court to refuse to 
sinquire into the alleged adjustment. To allow his 
right to such an inquiry to be defeated by reason of a 
trivial irregularity of procedure would obviously be 
runjust and would lead to an abuse of the process of 


the Court. 
I hold therefore that on a reasonable interpretation 


-of Rule 2 of Order XXIas a whole the appellant is 
entitled to have his allegation of the adjustment of the 
-déeree inquired into. . 
I allow the appeal, set aside the judgments and 
- decrees of the Courts below and remand the case to 
~the Subdivisional Court for disposal on its merits after 
sinquiry. 
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APPELLATE CIVIL. 
Before Mr. Justice Carr. 


MAUNG THAN GYAUNG 
vie 
MAUNG PYU anpD ongE.* 


Evidence Act (I of 1872), s. 92—Operation of section limited to parties to an: 

instrument—Transaction with a third party not governed by t his section. 

Plaintiff sold his land outright to P by a deed in satisfaetion of a debt of 
Rs.459. Healleged a contemporaneous oral agreement that P promised to 
return theland on paymeut of thissum, FP thereafier sold the land to the 
respondents who agreed with the plaintiff to be bound by his agreement 
with P. On plaintiff suing the respondents on the agreement to reconvey: 
the property, the iower Courts held that the evidence was barred by section 
92 of the Evidence Act. 


Held, reversing the judgments, that section 92 would have applied if the: 


' suit was between plaintiff and P but it had no application when the plaintiff 


was not suing Pand when plaintiff was no party to the sale deed between P" 
and the respondents against whom he was entitled to prove his agreement. 
with them. ‘ 

Maung Kyinv. Ma Shwe La, 9 1.B.R. 114 (PC)—followeed, 


Thein Maung—for Appellant. 
Ba Tun (2)—for Respondents. 


CarRR, J.—The plaintifi-appellant sued to enforce: 
performance of an agreement to reconvey land to him.. 
His case, as set out in the plaint, is that inthe year 1276 
B.E,, he conveyed the land to one Po Thaw by a deed. 
which in terms was one of absolute sale, in satisfaction 
of a debt of Rs. 450. But at the same time Po Thaw: 
agreed that he would at any time resell the land to the: 
plaintiff at the same price. In 1280B.E. Po Thaw sold. 
the land to the defendants, who are the nephew and 
niece of the plaintiff for Rs. 450. Plaintiff alleges thatat. 
that time che defendants agreed to be bound by the 
same terms as Po Thawand to reconvey the land to him. 
at any time for Rs. 450. 


* Civil Second Appeal No, 161 of 1927, 
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Both Courts below have held that this agreement 
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would modify the terms of the conveyance and that Mauye Tuan 


therefore the plaintiff is barred by section 92 of the 
Evidence Act from giving evidence to prove it and have 
for that reason dismissed his suit. 

Looking at the terms of paragraph 3 of the piaint I 
think that the allegations made there, if established 
would amount to a substantial variation of the terms of 
the sale deed. The plaintiff there sets out that Po 
Thaw asked him to transfer the land absolutely but 
promised that there should “be no interest on the 
money and no rent for the land and thatat any time on 
payment of Rs. 450 he would give back the land.” 
These terms make the transaction indistinguishable from 
an usufructuary mortgage as ordinarily entered into 
in this province. There would perhaps bea distinction 
in the fact that the agreement apparently does not create 


the relation of debtor and creditor and that it would’ 


confer n» right of suit on Po Thaw either for reconvey 
of his debt or to compel sale of the mortgage property. 
But it is evident that the plaintiff alleges that this 
agreement was a part of his transaction with Po Thaw, 
another part of which was his conveyance of the land to 
the latter. If the question related to the conveyance to 
Po Thaw only I should uphold the decision of the 
Courts below. 

But the plaintiff has not sued Fo Thaw. His claim 
is against the defendants, who are transferees of Po 
Thaw’s interest, and itis based onan agreement alleged 
to have been made by them with himat the time of their 
purchase from Po Thaw. What the plaintiff really 
wishes tO prove is what he alleges in paragrapn 4 of his 
plaint and not what is alleged in paragraph 3, which is 
essentially only explanatory. The plaintiff was not a 
party to the sale deed executed by Po Thaw in favour 
of the defendants, and therefore section 92 of the 
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Evidence Act does not apply and does not debar him 
from proving the agreement that he sets up. 


The case is in fact very similar to that of Maung 
Kyin v. Ma Shwe La (1), which was decided by the 
Privy Council and on the authority of that case I think 
that the decisions of the Courts below are wrong. 

I therefore set aside the judgments and decrees of 
the Courts below and remand the case to Township 
Court for disposal on its merits. Appellants will be 
granted a certificate for the refund of the court-fee paid 
on this appeal. The other costs of this appeal and all 
the costs in the District Court will be costs in the suit 
and will follow the result.. 





_ APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Cunliffe. 
MA CHON 
Y, 
MAUNG MYINT.* 


Civil Procedure Code (Act V of 1908}, s. 2 (2) (6). 0,17, rr. 2and 3—Order of 
' dismissal for default—When order is appealable as a decree. 

In the absence of appellant and her witnesses, her advocate applied 
for an adjournment on the day the case was peremptorily fixed for hearing, 
The trial Court refused the adjournment and dismissed the suit. Appeijlant 
appealed against the dismissal of her suit. ; 

Held, that appeal lies against the dismissal of a suit under the provisions of 
Order 17, Rule 3, of the Civil Procedure Code, but that rule only applies 
when time has been expressly granted for aspecific purpose andthe party to 
whom thme has beenso granied has‘failed to do wnat was necessary for that 
purpose which was not the casein this suit. No appeal lies against an order 
of dismissal for default, . But in the appellant’s case it was a decree, since it 
was the final expression of an adjudication which so far as regards the Court 
expressing it condusively determined the rights of the parties wiih regard 
with to the matters in controversy in the suit, hence appeal lies. 








* Civi First Appeal No, 241 of 1925, 
(1) (1917) 9 L.B.R. 114, | 
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Rahman—for Appellant. 
Ba Maw—for Respondent, 


HEALD, J.—Appellant sued respondent for divorce 
on grounds of what may be called “legal cruelty,” and 
claimed that she was entitled to all the property of the 
marriage. Respondent contested the suit and issues 
were framed. Both sides filed lists of witnesses, and on 
the date fixed for hearing both sides had witnesses pre- 
- sent. The case was however adjourned owing to the 
absence of the Judge. On the date to which the case 
was adjourned the advocates on. both sides asked for a 
postponement and. the case was postponed and was 
fixed peremptorily for the 3rd of. September and iwo 
foilowing days. 

On the 27th of August appellant applied for sum- 
monses for two witnesses for the 3rd of September, and 
the summonses were issued but were not personally. 
served. 

On the 3rd of September appellant’s advocate ap- 
peared but neither appellant uor any of her witnesses 
were present. Appellant's advocate applied for an 
adjournment on the ground that appellant was ill. 

_ Respondent’s advocate opposed the application, 
The Judge heard both the advocates, presumably on 
the application for an adjournment, and next day passed 
orders refusing the adjournment and dismissing appel- 
lant’s suit. : . 

. Appellant appeals against the dismissal of her suit 
but no appeal lies against an order of dismissal for de- 
fault. An appeal does however lie against the dismissal 
of a suit under the provisions of Order 17, Rale 3 and 
appellant’s view is apparently that this is such an appeal. 

Ii seems clear on the authorities that a suit can be 
dismissed under Order 17, Rule 3 only when time has 
been expressly granted for a specific purpose and the 
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party to whom time has been so granted has failed to 
do what was necessary for that purpose. If that is the 
correct view of the meaning of the Rule then it is clear 
that the Rule did not apply in this case, since time was 
not expressly granted to appellant for the purpose of 
causing the attendance of her witnesses, it would seem 
to follow that the order could not have been made under 
that rule, 

The question then arises whether or not the order 
isappealable, Prima facie it isa decree, since itis the 
final expression of an adjudication which so far as 
regards the Court expressing it conclusively determines 
the rights of the parties with regard to the matters 
in controversy in the suit and it is not an adjudication: 
from which an appeal lies as an appeal from an order 
and I do not think that it can be regarded as an order 
to dismissal for default within the meaning of section 2 
(2) (b) of the Code. 

_. I would therefore hold that the order is appealable 
as a decree. 

It is clear that the decision of the learned Judge 
of the District Court was mistaken. Appellant had 
actually taken the steps necessary to cause the attend- 
ance of two of her witnesses. There is nothing to 
show that she was in any way to blame for their 
failure to appear and the Judge ought to have given 
her a further opportunity of causing their attendance. 

For these reasons I am of opinion that the judgment 


and decree of the lower Court should be set aside 


and the case should be remanded with direction to 
re-admit the suit under its original number and to 
proceed to determine it. 

The costs of the hearing in this Court except as 
otherwise directed in the order of this Court dated 
the 24th of January 1927 should abide the final order 
in the suit as to costs. 
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‘on the memorandum of appeal should issue. Ma Cuon 
v. 
CUNLI — , Maun. . 
UNLIFEE, ].—I agree oi 
HEALD, J. 


PRIVY COUNCIL. 


MAUNG PO NYUN (Defendant) ce 
v 


MA SAW TIN (Plaintiff) July, 26. 
(On appeal from the High Court at Rangoon.) 


‘Buddhist Law—Divorce—Partition on divorce—Desertion by kusband— 
Desertion of second wife and return to first. 


The appellant married the respondent, both being Burmese, fasely repre- 
‘senting that he had divorced his wife. He deserted therespondent after afew 
months and for more than three years before the suit had not resumed 
conjugal relations with her, nor given her any maintenance. The responden- 
sued for a divorce and partition of property. She claimed one-third of 
certain properties inherited by the appellant during the marriage, and one-sixth 
-of estimated profits therefrom during three years. The High Court affirming 
the District Judge, granted the relief claimed, The right of the respondent to 
-a divorce was not contested on the appeal, 

Held, that the view expressed by both Courts in Burma that as the appellant 
had been guilty of desertion, the respondent was entitled strictly to the whole 
of his property, except the interest of the first wife therein was not supported 
‘by any text or authority; but that the decree granting the partition actually 
claimed, not being unreasonable nor contrary to justice, equity and good 
conscience should be affirmed, 


Appeal (No. 62 of 1926) from a decree of the High 
Court (February 27, 1926) affirming a decree of the 
District Court of Myaungmya (December 15,1923). 

‘The respondent instituted a suit in the District 
Court claiming a divorce from the appellant on the 
ground of his desertion, also, by a partition of his 
properties, a one-third share of properties (Schedule 
A) which the appellant had inherited from his adoptive 
mother after the marriage, and a one-sixth share of 


* PRESENT :—LoRD SINHA, LORD BLANESBURGH, LORD SALVESEN, SIR JOHN 
WALLIs and Str LANCELOT SANDERSON, 
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estimated profits (Schedule B) derived therefrom 
during three years. She claimed that she was so 
entitled by Burmese Buddhist Law. 

The appellant by his wrilten statement denied that 
he had deserted the respondent, alleging that she had 
deserted him, and he contended that she was not. 
entitled to any property upon divorce. 

The circumstances of the case appear from the 
judgment of the Judicial Committee. 

The District Judge found that the defendant had 
deserted the respondent for over three years. He 
made a decree for the relief claimed. With regard 
to the claim under Schedule A he was of opinion 
that the plaintiff was really entitled to one-third 
of the payin and one-half of the Jettetpwa, but as 
she claimed a smaller share he decreed accord- 
ingly. . 
An appeal to the High Court was dismissed. The 
learned Judges (Heald and Chari, JJ.) agreed as to the 
desertion, and the view of the lower Court that the 
two wives were on an equal footing. As the Burmese 
Buddhist law books laid down no rule as to 
partition on the divorce of a husband by one of two 
Or more wives, and there was no case law on the 
point, it was necessary to decide according to justice, 
equity and good conscience, having regard to the 
general rules of Burmese Buddhist law. A husband 
was to be regarded as bringing to asecond marriage no 
more than interest in the property during the first 
marriage, viz., two-thirds of the property he brought 
to the first marriage, and onechalf of jointly 
acquired: property. A second wife, getting a third of 


' this, would on a divorce by mutual consent get two-. 


ninths of the property brought by the husband to the 
first marriage, or inherited during it, and one-sixth of the 
jointly acquired property. On the divorce ofa husband 
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for misconduct a wife was ordinarily entitled to the 
whole of her husband’s property. But it would be 
contrary to the principles of Burmese Buddhist law 
to divest the busband entirely of property in which his 
first wife had an interest. The learned Judges thought 
that the just rule was that a second wife divorcing 
her husband for misconduct should take all his 
property except his first wife’s interest. They con- 
cluded as follows: “as we have found that the 
appellant deserted the respondent, and that she was 
therefore entitled to divorce with possession of all 
her husband’s interest in the property, she would on 
that basis be entitled to two-thirds of the immovable 
property and two-thirds of the jointly acquired property. 
She has however claimed only one-third of the immov- 
able property and one-sixth of the latter, and she has 
been given a decree in accordance with her claim. 
‘For the reasons which we have given wesee no ground 
to believe that the decree was wrong.” 

Dunne, K.C., and E. B. Raikes for the appellant. 
The respondent was not entitled: to more than the 
share of a wife on a divorce by mutual consent; her 
plaint was really upon that basis. Under Burmese 
Buddhist law desertion is not a serious matrimonial 
offence for instance it is not so serious as persistent 
ill-treatment. On the other hand the taking of a 
second wife is a serious offence against the first wife 
unless she consents. The judgments in Burma were 
based upon the view that a wife (if the only wife) 
divorcing her husband for desertion is entitled to the 
whole of the property. There is no text or decided 
case laying down that principle. The High Court 
also erroneously treated the spouses as a “virgin 
couple.” It is conceded that no text or decision 
covers this case ; it is submitted that according to the 
principles of Burmese Buddhist law the respondent 
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is entitled to no greater share than she would have 
taken on a divorce by mutual consent. [Reference 
was made to C.T.P.V. Chetty Firm v. Maung Tha 
Hlaing (1), Maung Hone v. Ma Sein (2), Ma Sa v. 
Maung Nyi Ba (3), and U Gaung’s Digest, ss. 224, 253 
to 258, 271, 303, 306, 312.) 

A.P. Pennell for the respondent.. The respondent 
is entitled to hold the decree. There are in Burmese 
Buddhist law three kinds of divorce, namely, (1) for 
misconduct, (2) by mutual consent, (3) at will, without 
fault of either party: Maung Nga v. Ma Pyin(4). Itis 
clearly laid down in that case also in Mi Sa Bin v. 
Nga San Nyun (5). That in the case of a divorce 
for misconduct the innocent party takes the whole 
property. The divorce to which the respondent was 
entitled was of that class. Continued desertion is a 
serious matrimonial offence in Burmese Buddhist law; 
a deserting spouse was liable to penal proceedings ; 
Manukye VI, 30; Jardine II, 17 ; Digest, s. 306. It is 


conceded that there is no reported case as to desertion 


by a husband. There is however a case as to desertion 
by a wife; she was held to have lost all her rights in 
the joint property: Ma Thet v. Ma Sa On (6). The 
respondent claimed and was decreed less than she 
was entitled to. There is no ground for saying that 
the plaint claimed on the basis of a divorce by 
mutual consent, The decree was in accordance with 
justice, equity, and good conscience. [Reference 
was made fully to C.T.P.V. Chetty v. Maung Tha 
Hlaing (1).] _ . 

Dunne, K.C,, in reply. Although desertion may 
put an end to a marriage, it is not treated in the 
texts as an offence, see U Gaung’s Digest, s. 312. 


(1) (1925) 3 Ran, 322. (4) (1920) 3 U.B-R, 251, 254, 
(2) (1918) 9 L,B.R, 191. (5) (1914) 2 U.B.R. 32. 
(3) (1921) 4 U.BLR. 68, (6) (1903) 2 L BR. 85. 
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July 26. The judgment of their Lordships was 
‘delivered by— - 

SiR LANCELOT SANDERSON.—This is an appeal by 
Maung Po Nyun, who was the defendant in the suit, 
against a decree of the High Court of Judicature at 
Rangoon, dated the 27th February, 1925, affirming at 
‘decree of the District Judge of Myaungmya, dated the 
13th December, 1923. 

The plaintiff, who is the respondent in this appeal, 

‘brought the suit against her husband, claiming a 
divorce on account of his desertion and a partition 
of the properties specified in the Schedules A and B of 
the plaint. She alleged that she was entitled to one- 
third of the properties in Schedule A and to one. 
‘sixth of the profits in Schedule B. 
__ The learned District Judge made a decree granting 
the plaintiff a divorce and the shares in the above- 
mentioned properties which sheclaimed. The defend- 
ant appealed to the High Court, which dismissed 
his appeal with costs. 

At the hearing of the appeal before their Lordships, 
the learned counsel, who appeared for the appellant- 
defendant, did not contest the plaintiff's right to a 
decree for divorce, and the arguments on both side 
were confined to that part of the decree which 
awarded to the plaintitf one-third of the properties 
mentioned in Schedule A and one-sixth of the profits 
specified in Schedule B. 

The learned cotinsel for the appellanttlefendant 
did not contest the plaintiff’s right to the one-sixth 
of the profits in Schedule B, but he argued that the 
plaintiff was entitled merely to one-sixth of the 
property comprised in Schedule A and not to one- 
third thereof, as decreed by the Courts in Burma. 

The appeal, however, involves much more than the 
point which has been stated above, and that is by 
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reason of principle which was adopted by the Courts 
in Burma and upon which they based their judgments. 

For the moment it may brieflly be referred to inthe 
words of the learned District Judge as follows :— 
“Where a divorce is adjudged through the fault of one 
party, the innocent party obtains all the property, 
including the joint property as well as the separate 
property of the guilty spouse.” 

It is clear, therefore, from the above-mentioned 
statement, that this appeal involves a question of great 
importance, and it is necessary for their Lordships 
to decide whether this statement of the law, which must 
obviously have far-reaching eftects, can be supported. 

The facts of the case may be shortly stated as 
follows :— . 

The defendant had married another wife before he 
married the plaintiff. The first wife lived with the 
defendant and his adoptive mother for some time, and 
then, in consequence of quarrels, the first wife left the 
defendant and went to live with her parents. 

A few months later the defendant expressed a 
desire to marry the plaintiff, and his mother accord” 
ingly approached the plaintiff’s parents with a view 
to their daughter’s marriage. 

The defendant had told his mother that he had 
served his connection with his first wife, and — 
accordingly the defendant’s mother, whenasked by the 
plaintiff’s parents as to the first marriage, assured them. 
that the défendant had divorced his first wife. 

The plaintiff’s parents, having received this 
assurance, consented to their daughter’s marriage. 
She was married the same day and she went to live 
with the defendant and his mother. 

A few months later defendant’s mother died. 

The defendant continued to live with the plaintiff © 
for about two months longer, and then, in or about. 
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April, 1920, he left her and went to live with his first 
wife, whom, in fact, he had not divorced. The suit 
was filed in September, 1923, more than three years 
after the plaintiff was deserted by the defendant, and 
it was found by the learned District Judge, and his 
finding has not been disputed, that during the period 
from April, 1920, up to September, 1923, the defendant 
did not resume conjugal relations with the plaintiff, 
and did not give her any maintenance. 

The learned Judge found that the defendant 
deserted the plaintiff and that the marriage was 
brought about by the above-mentioned misrepresenta- 
tion that his connection with his first wife had been 
severed and he held that the plaintiff was entitled toa 
decree for divorce. The High Court agreed that the 
plaintiff was entitled to a decree for divorce, and that 
part of the decree, as already stated, has not been 
contested before their Lordships. 

It appears that the defendant’s mother died in 
January, 1920, and that about four months before 
she died she had given to the defendant by deed 
about 185 acres, which were part of the 233°38 
acres mentioned in Schedule A. 

Afier her death her inheritance was divided, the 
defendant getting the house and the remainder of 
the property mentioned in Schedule A, which 
included 29 acres which had been given shortly 
after the defendant’s marriage with the plaintiff. . 

On the question of partition, both the*Courts in 
Burma held that, inasmuch as the plaintiff was entitled 
to a divorce on the ground of the defendant’s 
desertion, she was, strictly speaking, entijled to all 
the husband’s property except the first wife’s interest 
therein; or stating the same proposition in another 
way, that the plaintiff was entitled to all the husband’s 
interest in the property, which would be considerably 
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1927 more than the shares which the plaintiff had claimed 
MAUNG Po in her plaint. The learned Judges of the High Court 
expressed the opinion that it was difficult to understand 
on what principle the plaintifi’s claim was based ; 
but they came to the conclusion that as she had 
confined her claim to the shares mentioned in the 
plaint and had obtained a decree in respect thereof, 
they saw no reason for saying that the decree was 
wrong or that the defendant had been prejudiced by it. 
-The question whether the plaintiff was entitled 
to all the husband’s interest in the property was argued 
at great length, and the attention of their Lordships 
was drawn to the translations of many of the 
Dhammathats and to many reported decisions. 

Their Lordships do not think it necessary to refer 
to them in detail, because it is clear, as was admitted 
by the learned counsel who appeared for the plaintiff, 
that there is no text which imposes forfeiture of 
property upon a husband who deserts his wife, and 
that there is no reported case in which a decree for 
forfeiture of his property has been made against a 
husband by reason of his desertion of his wife or one 
of his wives. 

Further, the learned Judges of the High Court 
stated that 

“it is admitted that the Burmese law books do not lay 
down any rule of partition on the divorce of the husband by one 
of two or more wives of equal status, and that there is no case 
law on the subject. It is, therefore, necessary to decide the 
matter in accordance with the principle of justice, equity and 
good conscience, having regard to the general rules of Burmese- 
Buddhist law so far as these rules can be applied.”’ 

Their Lordships desire to make it clear that the 
opinion expressed by them is confined to the 
particular facts of this case and the question arising 
in respect thereof, viz, assuming that defendant 
deserted the plaintiff, his second wife, in April, 


v. 
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1920, and that for more than three years he did 
not resume conjugal relations and gave her no 
maintenance, and that consequently the plaintiff was 
entitled to a decree for a divorce, was she entitled 
to the whole of the husbands’s interest in the property, 
which was the subject-matter in the suit ? 

The learned counsel for the appellant argued 
strenuously that on the true construction of the plaint, 
the suit was really based on an allegation of divorce 
by mutual consent. 

Their Lordships are not able to accept that 
argument, and the case must be considered upon 
the basis of the findings of fact of the Courts in 
India. 

The learned District Judge began his judgment 
on this part of the case by saying, ‘‘ The parties will 
have to be considered as virgin couple.” 

Before his marriage with the plaintiff, the defend. 
ant had been married to another woman, who was 
alive at the time of the marriage with the plaintiff, and 
from whom he had not been divorced. 

The plaintitf, of course, had not been married 
before, and, while some indications are to found in 
the texts to the effect that where the spouse in 
that position is the aggrieved party, the union 
may be so described in proceedings for divorce, in 
their Lordships’ opinion, it is not necessary in this 
case to decide the point and they must not be taken 
as affirming the above-mentioned proposition. 

The learned District Judge then proceeded to 
the statement which has already been quoted, and 
which for convenience. may be restated, as follows :— 


“Where a divorce is adjudged through the fault of one party, 
the innocent party obtains all the property, including the joint 
property as well as the separate property of the guilty spouse ; 
but, of course, the share of the head wife must be excluded.”’ 
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In their Lordships’ opinion, this statement is 
made in too wide and too general terms. 

In the first place, it takes no account of the 
difference between the position, rights and duties 
of the husband and those of the wife in Burmese law. 

It is clear that the Dhammathats recognised the 
difference in many respects which it is not necessary 
to mention in detail... 

In the second place, as has already been stated, 
there is no case in which a wife has obtained a 
decree of forefeiture of all her husband’s interest 
in the property on the ground of his desertion, 

It is also the fact that there is no case in which a 
wife has claimed such a forefeiture, and even in 
the case before their Lordships the plaintiff has 
not madesuchaclaim. _ 

As already mentioned, the Dhammathats do not 
contain any text which provides that if the husband 
deserts his wife, or one of his wives, she is entitled 
to the whole of her husbands’ interest in the property. 

In the digest of Burmese Buddhist law arranged by 
U Gaung, Volume I, dealing with marriage, section 
312 (Manugye), desertion is dealt with, and some of 
the rights of the parties ensuing upon desertion, 
such as the right to marry again, are described. 

If it had been the law that the husband would 
forfeit all his interest in the property, joint or separate, 
if he deserted his wife, or one of his wives, for three 
years and left her without maintenance, it is almost 
inconceivable that there would not have been found 
in the Dhammathats a statement of the law to that 
effect. * 

The proposition which the Courts in Burma 
adopted as the basis of their judgment, viz., tha 
because the defendant deserted the plaintiff she was 
entitled to divorce with possession of all the husband’s 
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interest in the property, the subject-matter of the 
suit, is in itself a startling proposition, and if adopted 
would have very far-reaching effects. 

There is no text in the Dhammathats or in the 
Burmese Buddhist law hooks to support it, there is 
no case law on the subject, and the respondent’s 
learned counsel was not able to draw their Lordships 
attention to any case in which even a claim based’ 
on such a proposition had been made- 

in these circumstances, their Lordship are not 
prepared to accept and. endorse the above-mentioned 
proposition- 

This, however, does not dispose of the appeal, 
because it still remains to be considered whether the 
appellant-defendant has succeeded:in showing sufficient 
reason to justify their Lordships in interfering with 
the decree which the plaintiff in face obtained as to 
her shares in the property and the profits thereof. 

Ii deciding this question, there Lordships think 
it is material to lake into consideration the general 
tules of the Burmese Buddhist law as regards the 
interest which the wife obtains in the husband,s 
property at the time of the marriage, and in the 
‘property acquired by him after the marriage, and the 
fact that the Dhammuthats treat the divisior. ofproperty 
as part of the law of divorce, as to which there does 
not seem to be any serious dispute. 

In their opinion, it is alsa material and jmportant 
to consider the facts of this case, as, for instance, 
that the marriage with the plaintiff was brought 
about by misrepresentation, that the plaintiff was an 
entirely innocent party, that, shortly stated} the facts 
relaling to the desertion were of an aggravated nature 
and quite unjustifiable, and that desertion, where 
there is a duty to comfort and support, is regarded 
by the Burmese as a serious offence. 
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Taking these matters into consideration and the 
obove- mentioned rules of the Burmese law as to the 
wife,s interest in her husbandh,s property, teeir Lord- 
ships are not prepared to say that the decree appealed. 
from, which awarded tothe plaintiff the shares in 
the properties in suit specified therein, was unreason- 
able or contrary to justice, equity and good conscience. 

Their Lordships will therefore humbly advice His 
Majesty that this appeal should be dismissed with 
costs, ‘ : 

_ Solicitors for appellant—Douglas, Grant & Bold- 

Solicitors for repondent—/J. £. Lambert. 





PRIVY COUNCIL, 


V.E.A.R.M. FIRM AND ANOTHER (Defendants) 
U. 
MAUNG BA KYIN anp ANnoTHER (Plaintiffs) 


(On appeal from the High Court at Rangoon.) 


Declaratory suit by ostensible owner under a registercd sale deed. under O, 28 
r. 63, Civil Procedure Code (Act V of 1908)—Burden of proof\on'attaching 
creditor to show sule to be fraudulint—Adequacy of consideration. 

Held,that where the ostensible owner of a property under a registered sale 
deed institutes a suit under Order 21,Rule 63\of the Civil Procedure Code to 

establish his right thereto, the burden of proof to show that the salets a 

fraudulent one is on the creditor who has attached the property for some- 

body else'sdebt. He may prove that by showing utter inadequacy of comsid- 

eration but where, asin this case the substantial part of the consideration 

was proved, the mere failure to prove a comparatively small part of it as 

paid In cash cannot lead t> the conclusjno* that the sale was fraudulent 
Decree of the High Court affirmed. 


Appeal No. 85 of 1926 from the decree of the 
High Court August 4, 1925 reversing the decree 
of the District Court of Myaungmya in Civil Regular 
Suit No. 4 of 1924. 





*PRESENT— VISCOUNT DuNEDIN, LorD SHAW, LORD SINHA am Sem JOHN 


"WALLIS. 
(This appeal has been reported locally—Ed.} 
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The respondents, who are husband and wife on 
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failing to remove the attachment by application, filed V-E.A.R.M. 


a suit in the District Court, undea the prcvisions 


FIRM AND 
ANOTHER 


of Order 21, Rule 63 of the Civil Procedure Code, yyauno Ba 


claiming certain property as their own under a 
registered sale deed dated 31st July 1922, which 
property was attached by the appellants on the 21st 
July 1923 in execution of their decree against Maung 
Po Hla, the father of the second respondend. The 
property at one time did belong to U Po Hla, but 
he at the request of his creditor, U Pe, the father of 
the first respondent transferred it to the respondents 
in full satisfaction of the debtof Rs. 17,060 he 
owed U Pe and for Rs. 3,000 in cash. 

The trial Court found the transactions between 
Po Hla and U Fe to be genuine, but dismissed the 
plaintiff’s suit on the ground that the sale was. not 
geniune and was made to defraud the creditors of Po Hla, 

On appeal to the High Court, the decision was 
reversed. The learned Judges (Heald and Das, JJ.) 
pointed out that the land was worth not more than 
Rs, 19,000. Thedebt due to U Pe was genuine 
and there were no suits filed against Po Hla at the 
time of the transfer. There was nothing sham in 
U Pe taking the conveyance in his son’s name 
whom he wanted to benefit. Their Lordship held 
thatthe burden of proving that the sale was not 
genuine and that fhere was no consideration, lay on 
the defendants and they adduced no evidence to 
that effect. 

Dunne, K.C.,and E.B. Raikes for the appellants 

July 1. The judgment of their Lordships was 
delivered by— . 

ViscOUNT DuNEDIN.—In September, 1920, one 
Po Hla, who was proprietor of certain real property, 


69 


KYIN AND 
ANOTHER. 


854 


1927 


V.E.A.R.M. 
FIRM AND 
ANOTHER 

v. 

Maune Ba 
KYIN AND 
ANOTHER, 


INDIAN LAW REPORTS. [ VoL. V 


executed a mortgage of that property in favour of 
U Pe for Rs. 10,000, At the same time, he also 
executed a promissory-note in favour of U Pe for 
Rs. 5,000, and what hasbeen said in the judgments 
below may be anticipated by saying that it has been 
found that these transactions were quite genuine 
transactions and represented a mortgage and a promis- 
sory-note executed for a real debt. Now time went 
on and inasmuch as interest had not been paid, 
when it comes to the critical date with which we 
shall have presently to do, the state of affairs was 
this, thai these Rs. 10,000 and Rs. 53,000 respectively 
had with interest grown into asum of Rs. 17,000 
of which, of course, only part was under fhe mortgage 
and the other was merely an ordinary debt. 

Now in 1922, Po Hla executed a deed of sale 
to Maung Ba Kyin and Ma Sein. Ba Kyin was the 
son of U Pe, his creditor, and Ma Sein was his 
own daughter. It is quite evident that the idea of 
this transaction was that U Pe, in respect that it was 
his own son, was willing that his debt of Rs. 17,000 
should be taken as part consideration of the price to 
be paid. The price agreed upon was Rs. 20,000 and 
it seems quite clear on the transaction that the 
Rs. 17,000 was quite rightly taken as consideration, 
living, of course, the Rs. 3,000 to be paid in cash. 

Now in the meantime, in 1921, Po Hla had executed 
a promissory note for Rs. 12,000 in favourofthe Chetty 
firm, whd are the appellants in this action, and the 
proceeding in the matter began by this Chetty firm 
suing upon the promissory noteand then proceeding to 
put an attachment on what may be called Po Hla’s old 
property. These two, the husband and the wife, who 
were the ostensible owners of the property, being owners 
in respect of a duly executed and registered deed of 
transfer, put in a claim under Order XXI, Rule 58, to 
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have the attachment removed, and having failed, 
instituted the present suit under Order XXI, Rule 63, 
to establish their right. 

Now they being the ostensible owners of the property 
under a duly registered deed and a deed of transfer, 
- obviously the party claiming to attach that property for 
somebody else’s debt, not their debt, but the debt of the 
original debtor, must show that the sale was a fraudulent 
one, and that could only be done in this case (there 
is no other evidence) by showing utter inadequacy 
of consideration. So far as the Rs. 17,000 was 
concerned, there was adequacy of consideration. There- 
fore, there only remains the Rs. 3,000. No doubt the 
evidence is ina very ragged condition as to precisely 
where and when that money was paid and, if it 
was necessary to show it was paid in hard cash, 
probably such proof would fail. But their Lord- 
ships take this view, that supposing that it was not 
established, inasmuch as it has been held by the 
judges below tota! that that the value of the property was 
only Rs. 20,000 this Rs. 17,000 being an absolutely good 
consideration, the remaining Rs. 3,000 is not enough 
allow them to draw the conclusion that it was a fraudu- 
lent sale. 

Their Lordships will, therefore, humbly advise 
His Majesty to dismiss the appeal. The appeal has 
been heard ex-parte, so there willbe no order as to 
costs. : e 

Solicitors for appellants—Bramall & Bramall, 


G.B.C.P.0.—No. 74, M. of Infmn., 15-5-58—600—IX. 
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of—Appearance of party on illegal notice whether cures irregular- 
ities—Court’s inherent power for directing proper procedure— 
Limitation. Heid, that where an award is forwarded to the 
Court for filing without compliance with the provisions of the 
Indian Arbitration Act and the requirements of the rules of the 
Court as to issue of notices to parties by the arbitrators and as to 
the filing of copies of such notices and of the proceedings of the 
arbitrators, the Registrar acts without jurisdiction in fling such 
an award and in issuing notice to parties. The appearance of a 
party in answer to such notice cannot be held to legalise it, and 
the question whether his objections to the award should be dis- 
allowed as being time-barred cannot be gone into. The Court in 
the exercise of its inherent j.risdiction is bound to take steps to 
rectify matters and to direct the return of the award to be filed 
according to the proper procedure, The pendency of the infruc- 
tuous proceedings will save limitation. 
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Arms AcT (IX OF 1878), ss. 4, 19 (e)—Primary purpose of the 
implement the criterion—Claspknife not necessarily excluded— 
Criminal Procedure Code \Act V of 1898), s. 412—Practice in 
appeal against acquittal without jurisdiction by lower Appellate 
Court. Held, that the criterion for determining whether an 
implementis or is not ‘‘arms” is the purpose for which it is 
primarily intended. Held, that a large claspknife with a blade 
5% inches long, with a pointed end fitted toa long handle into which 
the blade turns on being closed, falls within the meaning of 
arms. Where the accuzed was convicted by a first class Magis- 
trate on his plea of guilty and the Sessions Court without 
jurisdiction entertained an appeal against the conviction and 
set it aside, the High Court on appeal against such acquittal 
would consider the propriety of the conviction, before re-imposing 
sentence on the accused. Bisheu Singh v. Em peror,31 Cal. 373; 
Crown vy. Hmat Kyan, 1 L.B.R. 271; Ebratim Dawoodji Babi 
Bawa v. King-Emperor 3 L.B.R. lr ferred to. 
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AUCTION SALE BY CouRT, WHAT PASSES IN—No warrantywf title— 
Distinction between land and interest in land—Auction-pur chaser 
when entitled to rent of land pfurchased—Ground for revision 
Applicant bought at the Court auction held in execution of her 
decree some paddy land, the property of her judgment-debtor. 
She could not get immediate possession as respondent claimed to 
be a lessee from the jidgment-debtor and remained in dtcupation 
till he had reaped his crops. Applicant sued the respondent for 
the year’s rent. The trial Court allowed her claim, but the lower 
Appellate Court set aside the decree on the ground that as section 
8 of the Transfer of Property Act (IV of 1882) did not apply to 
execution sales, applicant must be deemed to have bought the 
land only and was not entitted to the rent subsequently accruing. 
Held, reversing the judgment, that land as such is not sold at a 
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Court auction, and there is no warranty of title. All that passes 
at the Court auction is the right title andinterest of the judgment- 
debtor, z.¢., the purchaser is placed exactly into the shoes of the 
judgment-debtor as regards the land sold. Applicant by her 
purchase became the outright owner of the land but in place of 
immediate possession which she could not get; she got the 
judgment-dettor’s right to get the rent payable by the respondent 
at the expiry of the cultivating season, agricultural rent being not 
apporti.nable. There isa distinction between land itself and 
interest inland. The fundamental point of thecase being missed 
by the lower Court, it was a fit case for revision. 
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AUT 


HORIZED acts—Damageto trivate right s—Creation of nuisance— 
Negligence—Liability of damage or nuisance not inevitable— 
Exercise of permissive right—Performance of obligatory duty— 
Intention * legislature as regards harmful consSequences—- 
Exercise of. option to perform statutory duty—City of Rangoon 
Municipal Act (Burma Act VI of 1922), Ch. 3, ss. 25 and 26; ss. 
3, 113, 192, 203—Corporation’s power to erect waterclosets—Duty 
not to cause nuisance—Grounds for injunction —Protection of 
mere amenities—Provision of compensation in an act not always 
a bar to suit—Corporation’s liabilities and immunities. Held, 
that if the legislature authorises a specific act (including repeated 
performances of it at different times or at different places) to be 
done, and if the performance of that act and of every other 
subsidiary act necessary for and incidental to the performarce of 
the main act, creates nuisance or causes damage, the local body 
authorised to perform the act cannot be restrained by injunction 
nor ‘made liable for damage except on the ground of negligence. 
It follows that if the act can be performed without creating a 
nuisance and without causing injury or damage then the local 
body performing the act would be liable if the act is performed 
in such a manner as to create nuisance or cause damage. Itisa 
matter of construction of a legislative Act whether it mercly 
confers a permissive right {which is optionally exercisable) on a 


local body or enjoins the performance of an obligatory duty. 


In the former case no nuisance er infringement of private rights 
is authorised. The nature of a duty imposed must be considered 
in considering whether the legislature impliedly sanctioned the 
creation of a nuisance or damage to rrivate rights when such 
nuisance or damage is inevitable. Where in the performance of 
an act an option is given to a local body, e.g.,in the selection 
of asite or in the deciding of the necessity for the performance of 
the act at a particular time, then the bond fide choice of the local 
body of either place or time cannot be questioned. The City of 
Rangoon Municipal Act imposes a duty on the Corporation to 
erect urinals and water closets for public use, the choice of 
time and piace being leit to the Corporation. The Act 
enjoins that if the acts could be performed without creating 
a nuisance they should be so performed, but if some nuisance 
is inevitable, then the least practicable amount of nzisance 
must be created. Held,. that as the Corporation had acted 
bond fide in the selection of the locality in this case for a public 
latrine, there was no case for an injunction, as the latrine was not 
yet erected and had not become an actual nuisance by misuse or 
mismanagement which the Corporation was bound to prevent. 
Mere amenities of places could not be protected by the Court, 
Obiter :—The Actin authorizing the Corporation to pay compen- 
sationin certain cases, does not thereby mean to deprive a person 
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of his ordinary remedies for damages or injunction in a Court of 
law ina proper case. The Corporation was not liable to be sued 
under the provisions of section 203 of the Act if only it acted 
bond fide, and with care and attention, so that not being authorized 
to create anuisance in maintaining aurinal, if itdid so it cannot 
be said to act with due care and caution.Biddulph v. Vestry of St. 
George, 33 L.J. (Ch.) 411 ; Hajt Esmail Sait v. Trustees of the 
Harbour of Madras, 23 Mad. 389 ; Hammersmith Railway Co. v. 
Brand, L.R.4H.L, 17) ; London Brighton Railway v. Truman, 11 
A.C. 45 ; Metropolitan Asylum District v. Hill, 6 A.C. 193; Price’s 
Patent Candle Co.,Ltd. v. London Count y Council,[1908] 2 Ch, 526 ; 
Sellors vy. Local Board of Health for Matlock Bath, 14Q.B.D. 929; 
Vernon v. Vestry of St. James, 16 Ch. D. 449; West v. Bristol 
Tramway Co., [1908] 2 K.B. 14—referred to. 


SOORATEE BARA BAZAAR Co., Ltp, v. MUNICIPAL CORPO- 
RATION OF RANGOON ... a tee one 722 


AWARD, RULES FOR FILING, NON-COMPLIANCE WITH PROVISIONS OF 
WHETHER CURED BY APPEARANCE OF PARTIES eas ae 171 


AWARD, SUIT TO DECLARE VOID, LIMITATION FOR asa se 186 


BatL—Criminal Procedure Code (V of 1898), section 497—'* Death or 
transportation for life” to beinterpreted disjunct ively—Discretion 
of Magistrate in cases not punishable with death or transportation 
for life how to be esercised—Power of the High Court to grant 
bail, andthe practice of the Cuurt. Held, that the phrase “with 
death or transportation for life’ appearing in section 497 of the 
Criminal Procedure Code must be read disjunctively as if it ran 
‘“with death or with transportation for life.” Held, further, 
that the amended section 497 does not limit the power of 
Magistrates in granting bail in case of non-bailable offences 
except in cases punishable with transportation for life or with 
death. Held, also, thatthe High Court has an absolute discretion 
in granting bail in any case but that though the discretion is 
absolute, the High Court must exercise it judicially and since the 
legislature has chosen to entrust the initial stage of dealing with 
questions of bail to Magistrates and while giving Magistrates an 
unfettered discretion of granting of bail in all cases except two 
classes, 7 é,, cases punishable with death and casespunishable with 
transportation for life, the High Court ought not to grant bailin 
such cases except for exceptional and very special reasons. Per 
RUTLEDGE, C J.—‘* But I concur with the following concluding 
observations of my brother Doyle in Mohamed Euscof’s case at 
page 542. ‘ They (z.e., Magistrates) are bound, when weighing the 
probability of the prisoner appearing for trial, to consider the 
nature of the offence charged, the charicter of the evidence 
against the prisaner and the punishment which in the event of 
conviction is likely to be inflicted on the prisoner.’ Again, while 
mere vague allegations that the pzisoner, if released, will tutor 
witnesses should not be taken into account, the Magistrate may 
well refuse to enlarge on bail where the prisoner is of sucha 
character that his presence at large will intimidate witnesses or 
where there are reasonable grounds for believing that he will 
use hisliberty tosuborn evidence.” Boudville v. King-Eutperor, 
2 Ran. 546 : Eusoof and one v, King-Emperor,3 Ran,538—referred 
to and ovcrruled in part. 


KING-EMPEROR v. NGa SAN HTWA AND OTHERS nr 276 


BARE DECLARATION UNDER ORLER 21, Rue 63,. CIVIL PROCEDURE 
CODE WHEN PERMISSIBLE 7 ‘eg iss as 699 


BASIS OF RATING OF BAZAAR SHOPS ne cr ie 715 
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BASIS OF RATING OF INDUSTRIAL PROPERTIES , eur 
BREACH OF AN OBLIGATION NECESSARY FORA M [ANDATORY. inyunerion 


BuppHIstT EcCLESIASTICAL LAW— Phéongyi whether competent to engage 
in sale or purchase of proterty—Such transaction immoral within 
the meaning of s.23, Contract Act (1X of 1872). Wherea Buddhist 
monk claimed to have purchased a house and sued for possession 
thereof, held thatthe personal law of the monk, as defined by the 
Vinayas, prohibited sale and purchase of property by Buddhist 
monks and that therefore the purchase alleged by him was 
unlawful within the purview of Section 23, Contract Act, and his 
Suit must be dismissed. MaPwev. Maung Myat Tha, 2U.B.R. 
(1897-01); 54; Po Thinv. U Thi Hla, } U.B.R, (1910-13) 183 ; Shwe 
Ton v. Tun Lin,9 L.B.R, 220 F.B.—referred to. U Tilawka v. 
Nga Shwe Kan, 2 U.B.R. (1914-16) Le aor aks 

U TEza v. MA E G?WE AND OTHERS . ene 

BUDDHIST HEIR WHETHER A HOLDER IN TENANCY IN common WITH 
OTHER CO-HEIRS ... se tes 

Buppuist LAW APPLICABLE TO DETERMINE INTEREST oF A CHINESE 
BUDDHIST WIFE ss ee 


BuppDHIST Law —Civil Procedure Code (Act V of 1908), s. 60—Buddhist 
husband's interest in properties of the marriage indeterminate and. 
therefore nota saleable property in execution of decree against 
husband—Wife’s suit for partition and declaration of half share 
not maintainable—Liabilily of mirriage pioperty to satisfy 
family debts—Procedure. \n execution of their decrees against a 
Buddhist husband who was managing the family business and 
liad incurred the debts, the creditors attached certain properties of 
the marriage between the husband and his wife, The wife 
obtained from the executing Court a release of her interest. 
whatever it was, in the properties from the attachments. Respond- 
ents bought the properties at the execution sale and were put in 
possession. The wife filed a suit for a declaration that she had 
half sharein the properties and asked for possession of such 
share, Held, that the interests of a Burmese Buddhist husband 
and wife are impartible and indeterminate so long as the marriage 
subsists and that where the husband manages the business of 
the family a decree against the husband can he executed against 
the whole pi operty of themarriage. The wife's claim to partition 
was notsustainable. The husband's share too wasimpartible and 
his interest was indeterminate ; such an interest therefore is not 
saleable property within the meaning of section 6C of the Civil 
Procedure Code... Such a sale has to be set aside, but the whole 
property including the interest of both husband’ and wife was 
liable to be attached and sold in execution of the decrees agaist 
the husband alone, 


MA PAING ¥. MauncG SHWE HPAN AND OTHERS 


BuppHIst Law—Desert ion—Divoice whether automaticafter the la ose 
of three years or one year—Ex pressed act of volition whether neces- 
sary to effect dissolution. Held,that where a Burmese Buddhist 
husband deserts his wife and for three yearsneither contributes to 
her maintenance nor has any communication with her, the mar- 
tiage is automa‘ically dissolved on the expiration of three years 
from the da‘e of desertion ; neitheris any further and expressed 
act of volition on the part of the deserted party necessary to effect 
such dissolution. Hurpurshad v. Sheo Dyal, L.R.81.4.259 ; Ma 
Hnin Bwin vy. U Shwe Gon, 8 L.B.R.1; Ma Thet v. Ma San On, 
2 L.B.R.85 ; Ma Thin v. Maung Kyaw Ya, 2 U.E.R., (1892-96) 56 ; 
Maung Kov. Ma Me, S.J. 19; Maung Po Maung vi LH, RL. 
P. Nagalingam Chetty, 2U.BR. (J sedis 53; Maung Shwe Sa v. 
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Ma Mo and one,C.M.A.8 of 1921,C.C.L 8.; Mi Kin Lat v. Nga Ba 
So, 2 U.B.R., (1904-06), Buddhist Law, Divorce, 3; Mi Nu v. 
Maung Saing S.J. 28; Nga Nwe v. Mi Su Ma, S.J. 391 ; 
Ramalakshmi Ammalv.Sivanat ha Perimal Sethurayar,14 MLA, 
570—referred to. Thein Pev.U Pet, 3 L B.R.175—overruled, 


Ma Nyun ‘i MAUNG SAN THEIN 
MaSaw Aye ©’ U SHWE SOE AND SIXTEEN ha 537 


Buppuist Law—Disposalof property by a document in form as of gift, 
whether and when void as being testamentary i niture—Deferring 
the vesting of the property tillthe death of settlor, Whereadocu- 
ment by which property was disposed of under the guise of a deed 
of gift or trust was in reality an attempt ‘o dispose of the owner’s 
property after death in order to defeat the operation of the ordinary 
laws of tnheritance, eld, that the document being a will is void if 
executed by a person subject to the Buddhist law. Ma Thein 
Myaing v. Ma Gyi, 1 Ran. 351—followed. 


Maune TuHvu Ka AND ONE v, U THUNANDA AND ONE sme 371 


Buppuist Law—Divorce—Partition on divoree—Deseriionby husband 
—Desertion of second wife and return to first. The appellant 
mar:ied the respondent, both being Burmese, falsely representing 
that he had divorced his wife. He deserted the respondent after a 
few months and for more than thre: years before the suit had not 
resumed conjugal relations with her, nur given her, any mainten- 
ance. Therespondent sued for a divorce and partition o] property. 
She claimed one-third of certain properties inherited by the 
appellant during the marriage, and one-sixth of estimated profits 
therefrom during the three yeais. The High Court affirming the 
District Judge, granted the relief claired. ‘he right of the 
respondent to a divorce was not contested on the appeal. Held, 
that the View expressed by both Courts in Burma that as the 
apnellunt had been guilty of desertion, the respondent was entitled 
st ‘ictly to the whole of his property, except the interest of the first 
wife therein was net supported by any text or authority ; but that 
the decree granting the partition actually claimed, not being un- 
reasonable nor contrary to j.stice, eq ity and good conscience 
should be affirmed. 


MaunG Po NyuNn v. Ma Saw TIN ... ove sre 841 


BURDEN OF PROOF ON ATTACHING CREDITOR TO PROVE FRAUDULENT — 
CONVEYANCE eee oes wee oe dae 852 


Buppuist Law—Heirs allrclated in the same degree to the propositus 
shareequally eachin hisown right. Held, that not only incase of 
grandchildren of the propositus,as his sole heirs, but in case of all 
heirs whe are all related in the same degree to the profositus they 
inherit each in his own right (per capita) equally, and not by 
representition (fer stirpes), Where the deceased, a Burman 
Buddhist, le!t survivirg him as his heirs the son of his deceased 
paternal aunt, two children of his deceased maternal uncle and six 
children of another cleceased maternal uncle, they all shared 
equally, each being ertitled to a one-ninth share of the estate, 
Maung Po Thu Daw v, Maung Po Than, 1 Ran. 316—¢ollowed. 


MAUNG Ba GON uv, Ma Pwa THIT se — 747 


BuppDHIST LAW—INHERITANCE—Child of divorced parents—Child 
living with maternal grandmother—Separateliving not sufficient to 
exclude—Muintenance of filial relationship. The parents of the 
plaintiff separated wilhout effecting aforimal divorce. Later the 
mother remarried but the father did not remarry. The plaintif¢ 
did not live with either parent after the divorce but lived with her 
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maternal grandmother, who was a cousin of her paternal grand- 
mother, She used to visit her father occasionally and expressed 
her willingness to live with her father, if her grandmother agreed. 
Her father used to give her small money presents. Held, that 
separate living would not be sufficient in itself to exclude the 
plaintiff from herfather’sinheritance. Held, further, that shenot 
having gone away with her mother into her new family, and 
having visited her father and there being no proof of rupture of 
relationship, either by partition of property or filial neglect, the 
plaintiff was not excluded from inheritancetoherfather, Ba Kyu 
v. Zan Pyu, P.J. 299 ; Ma Fonv. Maung Po Chon, U.B.R, (1897-01) 
Il, 116; Ma Sein Nyo v. Ma Kywe, U.B.R. (1892-96) II, 159; Ma 
Shwe Ge v. Nga Lon, S.J. 296 ; Ma Viv. Ma Gale, 6 L.B.R. 16° ; 
Mi San Mra Riv. Mi Than DaU, IL BR. 161 ; Mi Thaik v. Ma 
Tu, S.J. 184—referred to. Maung Dwev. Khoo Haung Shein, 3 
Ran. 29; Maung Sein Thwe v. Ma Shwe Yi, 10 L.B.R. 397— 
followed. U Than Gywe, Conflict of Laws, Part 1l—referred to, 


Ma Tin U v. Ma MA THAN AND TWO eee 


Bupouist Law—Ilnleritance—Wives of a polygamous husband 
whether entitled to inherit in one wife's ancestral troperty— 
Husband's vested right in such inheritcd property not heratable. 
Held, that though at Burmese Buddhist law, the husband has 
a vested share in the inherited property of his wife, on his death 
his other wives do not take any interestin that property ; it 
reverts to that wife, whose inherited property it originally 
was, C,T. P. V. Chetty v. Maung Tha Hlaing, 3 Ran, 322— 
distinguished. ; 


Ma Gun Bon v. MA ME Mr ons sie ace 448 


BuppDuist Law—Property subject to Orasa's share—Subsequent pro- 
perty not subject to partition on remarriage of one parent— 
Partition what amounts to--Partilion and gift distinguished— 
Orasa’s share extinguished aftiy twelve years and not merely 
barved— Limit ation Act (1X of 1908), section 28. Held, that the 
orasa's quarter share or the share of the children on remarriage 
of surviving parent is confined only to the property acquired dur- 
ing the course of the marriage of the parents. Held, further 
that, unless at the time of the transfer of property, the transferee 
held an interest in the property, the transfer cannot be in law a 
partition. Held, also that a gratuitous transfer to a person hav- 
ing no vested interest as joint owner in the property transferred 
is a gift and if the subject-matter is immoveable property, it must 
be effected by registered deed. Hild, further that the orasa’s 
quarter share and the share of the children on remarriage of the 
surviving parent are extinguished at the end of twelve years. 
Maung Po Kin,and two others v. Maung Shwe Bya.1 Ran. 405 ; 
P.K.A.C.T. Chokalingam Chetty v. Yaung Ni and others, 6 L.B. 
R. 173 ; Shwe Po and one v, Maung Bein and one, 8L.B.R.115— 
referred to. 


Maunc Kyaw ZA. U De BLAND ONE es Ven 125 


BURDEN oF PROOF~:-Admussion by defendant of his signature on blank 
paper containing figures only, effect of—Issues—Denial bv 
defendant of material facts alleged and relied on by plaintiff, 
suggesting incidenlally fraud on his part doesnot shift burden of 
proof on defendant—Res judicata—Decision of inferior Court— 
No adjudication of claim treferred in the tresent suit in the 
former suit, Ina suit ona promissory-note, defendant admitted 
his signature but denied the claim of the plaintiff for Rs. 1,300 
and interest thereon, and stated that he had signed a blank note 
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with only the figures Rs. 300 written at the top of thepaper. The 
trial Court gave a decree in favour of the plaintiff not on the ground 
that the plaintiff had proved his claim but because it held that the 
defendant failed to discharge the burden of proof Jaidon him of 
plaintid’s forgery. Held, reversing the judgment, that the 
defendant had specifical.y denied that he had promised to pay the 
plaintiff the sum named with interest,so the burden of proving 
the loan rested on the plaintiff. The admission of the defendant 
of his signature under circumstances of the case and the incidental 
charge of fraud made by him against the plaintiff did not shift the 
burden of proof on defendant. The defendant by his pleading had 
never adinitted the material facts on which the plaintiff’s case 
rested, nor had tae dcfendiunt made a substantive claim on the 
ground cfiraud. Held, on the evidence that the plaintiff failed to 
prove the loan as claimed by him. Held, also, that as the 
transaction in suit was incidentally referred to by the appellant in 
his written statement in a Small Cause Court suit between the 
parties, but not decided in that suit, and moreover as the Small 
Cause Court was not competent to decide the matter, the principle 
of res judicata did not app.y at all. 


Hoe Mou v. I. M. SEEDAT ne tee bes 


BURDEN OF PROOF, WHERE SIMPLE MORTGAGE IS ALLEGED TO BE 
ALTERED INTO ONE WITH POSSESSION oe . 


BurMA Act I oF 1910 : See BURMA OIL FIELDS ACT. 


BurMA AcT VII oF 1920: See RaNGoon SMALL CausE CourTs AcT, 


Burma Act VI oF 1922 ; See Ciry oF RANGOON MUNICIPAL ACT, 
BurMA AcT IX oF 1925: See RANGOON RENT Act, 
BuRMa OIL FIELDS ACT, SECTION 2 vee ove wae 


BurMa Laws Act (XIII oF 1898), sEcTION 13—Mixed marriages 
belween Chinese Buddhist and Burmese Bi:didhist—Tne lex loci 
contractus is the Burmese Buddhist Law—Chinese Customary 
Law how far recogni ed. Held, that the Burmese Buddhist Law 
regarding marriage is primd facie applicahle to Chinese Buddhists 
contracting marriage in Burma as the lex Ieci contractus. Held, 
that to escape from the application of Burmese Buddhist Law 
regarding marriage, a Chinese Buddhist must prove that he is 
subject to a custom having the force of law in Burma and that that 
custom is opposed t» the provisions of Burmese Buddhist Law 
applicable to the case. Held, further, that in case the matter 
in issue is the marriage of the Buddhist Chinese with a Burmese 
Buddhist woman he mustif he desires the customary law to apply, 
show that the application of the custom having the force of law 
will not Work injustice to the Burmese woman, Benjamin v. 
Benjamin, 50 Bom, 369 ; Chetti v. Chetti, L.R. [ 1909] P.D. 67; 
Fone Lan v. Ma Gyce, 2 L.B.R, 95 ; Hong Kuv. Ma Thity S.J. 1353 
Ma Shein v. Kim Sein, 8 L B.R. 225 ; Ma Tin v. Dood Raj Barua, 
(1894) U.B.R.'608 : Man Han v. R.M.A.L. Firm, 4 kan. 110; Mir 
Anwaruddin v. The Superintendent Registrar of Marrz7ges, 
Hammersmith, L.R. (1917) 1 K.B. 634; Pa Par v.Nga Po, Special 
C.11 A. 153 of 1910, C.C.L.B.; Pwa Me v. San Hla, 7 1¢B.R. 270; 
Saw Maung Gyiv. Thu Ka, 8 L.B.R. 208 ; Sein Kyi v Ma E, 8 
L.B.R 399; Simonin v. Mallace, 29 L.J.(P.and M.) 97; Sottomayor 
v. De Barros, L.R.3 P.D. 15 Thein Shin v. Ah Shein, 8 L.B.R. 
222—referred to, 


In RE MA YIN Mya AND ONE v. TAN YAUK PUANDTWO .., 


BURMESE BuppHIst Law—Husband and wife—Power of husband or 
wifetodeal with joint property —Decree against one spouse whether 
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binding on the other—Suit against one ordinarily presumed to be 
against both spouses in their partnership capacity. Held, that at 
Burmese Buddhist Law, in respect of the property of the marriage 
whether that property be the payin property of either party or 
Jetle(pwu property of the marriage, a Burmese Buddhist husband 
and wife are partners aud all the property of the marriag. whether 
payin or lettetpwa, is partnership property. Held, further, that 
at Burmese Buddhist law, the partnership between husband ancl 
wife is dissolved only by death or divorce and neither partner is 
entitled to separate possession of any share of the partnership 
property or of the profits of the partnership until the partnership 
is dissolved by the death of one partner or by divorce. Held, also, 
that where the interest of a Burmese Buddhist husband in 
p-operty which was either payin brought bv him to the marriage 
or was jointly acquired lettet pwa, is during the subsistence of the 
marriage sold in execution of a decree against him for a debt 
incurred by him in a business carried on by hiin while he was 
living with the wif-, the buyer of that interest does not acq' ire 
therightto have the property partitioned and to obtain possession 
of part of the property as representing the husbandi’s interest in it. 
Held, that either husband or wife or both may represent. the 
partnership in dealing with the third person and that a presump- 
tion ordinarily arises that debts contracted by either party bind 
the partnership and are recoverable out of the partnership 
property. Held, that there is a pres. mption that a suit bronght 
against either of the partners is a suit against the partnership, 
and that in such a suit a partner who is not joined as a party to 
the suit is represented by the partner who is joined as a party 
and a decree against either partner can ordinarily be executed 
against any partnership property. provided the decree was obtain- 
ed against thatspouse asrepresenting the partnership. Deendayal 
Lal v. Jugdeep Narayan, 3 Cal. 199 ; Ganpet Lal v. Bindbasini 
Prasad Nurvayan Singh and othérs, 47 1.A. 91; Kirkwood v. 
Maung Sin, 2 Ran. 693 ; Ma Anin Bwinv. U Shwe Gon, 8 L.B.R. 1 ; 
Ma Ngwe Hnit v. Maung Po Hnin, 11 L.B.R.52; Ma Pyu U v. 
Po Kyin, Civil First Appeal 85 of 1906, C.CL.B.; Ma Scin v,. 
Muthukaruppan Chetty, 7 L.B.R 135; Ma Shwe U v. Ma Kyu, 
3 LBR. 66: Ma Thauug v. Tha Gywe, 2 U.B.R (1902-03) 
Execution 1; Ma Thuv. Ma Bu, S.J. 578; Maung Hmon v. Maung 
Hleik, 2 U.B.R. (1904-06; Divorce 1 ; Maung Fov, Ma Me,S,J. 19; 
Maung Pov. Maung Pyaung, Special Civil Second Appeal 264 of 
1909, C.C.L.B.; Maung Po Sein v. Ma Pwa, P.J. 403; Ma Dwev, 
Maung Tu, 8.J. 1+; Mi Myin v. Nga Twe, U.B.R. (1904-06) IT 19 ; 
Mi San Shwe v. Vuiliapa Chetty, 10 B.L.R. 49 ; Sheo Shankar v. 
Jaddo Punwar, 36 All. 383; Tun Baw v. Nga Kon, Civil Second 
Appea! 343 of 1909, 1.C.U.B.—referred to. CT P.V. Chetty firm 
v Maung Tha Hlaing, 3 Ran. 322; Ma Nyun v. Miss Teixerta, 10 
L.B.R. 36—werruled, : 


MA Paine v. MAUNG SHWE HPAW AND EIGHT ove ei 296 


BURMESE BuDDHIST LAW—Inherit ance—Fat her reniarr ying —Father 
partitioning with children before remarriage—Deat h of father — 
Children exduded from inheritance, Under Burmese Buddhist 
Law, where, after the death of the wife, the husband partitions the 
property with their children, and marries again, taking his share 
with him, on-his death the children by the former marriage 
cannot claim toinherit. The above rule applied, though appearing 
on the authority of one Dhammathat (Kyee) only there being 
nothing to militate against its authenticity or binding character. 
A husband, after the death of his first wife and afortnight before 
his remarriage, executed a document by which he purported to 
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transfer his property toa partnership consisting of liimself and 
his seven sons and daughters, he taking a one-eighth share and 
they the remainder in shares. Upon the death of the husband, the 
second wife surviving him childless the children of the first wife 
claimed a share in the inheritance. Held, that, upon the true 
construction of the documents, and having regard to the circums- 
tances, it was a partition with the children, and under the above 
rule they were not entitled to any share upon their father’s death, 


MA THAUNG AND ANOTHER v. MA THAN AND OTHERS oe 
CHANCE OF AN HEIR-APPARENT WHAT IS NOT aoe toe 
CHILD OF DIVORCED PARENTS WHEN ENTITLED TO INHERIT Se 


CHINESE BUDDHIST, THE LAW APPLICABLE TO oo 


CHINESE BUDDHIST WIFE'S INTERFST IN PROPERTY OF THE MARRIAGE 
—Burmese Buddhist law applicable—Partnership—Liability for 
joint debts. Held, that the rule of Burmese Buddhist law that the 
husband and the wife are partners in practically all the business 
of the marriage and that the acqnisitions of either or both are 
partnership property is applicable to Chinese Buddhistsin Burma. 
Held, accordingly, that the proverty of the marriage partnership 
would be liable for all partnership debts, whether the marriage 
has been dissolved or not, and whether the decree was obtained 
against one or both of the couple. In re Ma Yin Mya and one 
v. Tan Yauk Pyu, 5 Ran. 406 ; Ma Paing v. Shwe Hpan, 5 Ran. 
296—followed. 


V.R.M.A.L. CHETTYAR Firm v. MAN Han ea ase 
CHINESE CUSTOMARY LAW, HOW FAR RECOGNIZED 


City oF RANGOON MUNICIPAL AcT, sEcTIONS 3, 25, 26, 113, 192 
AND 203 wh mie ie an ive 


City OF RanGoon Municipal AcT (BURMA AcT VI oF 1922), s.80— 
Basis and inode of raising bazaar shops. The method of 
assessment of bazaar property is to determine the rent which a 
hypothetical tenant would pay for such property. In making his 
offer for renting on lease, such tenant would calculate the gross 
rent he would receive and then make allowances for (a)emrty 
stalls, bad debts, (8) cleaning, protecting and collection charges, 
(c) taxes, fd) profit and loss arising from the undertaking. In 
assessing the property in question it was proper to deduct from 
the gross rents, license-fecs, directors’ commission, lighting 
charges, proportionate cost of establishment, interest on thecapital 
required bya hypothetical tenant, and his reasonable profit, and the 
occupiers’ taxes (lighting, conservancyand water taxes amounting 
to 164 per cent. of the rental) but not the general tax (7 per cent.) 
payable by the landlord. Sooratee Bara Bazaar Co., Ltd. v. The 
Municipal Corporation of Rangoon, 3 B.L.J. 221—referred to. 


SooraTER BARA BaZAARCo., LTD. v. Municipal CoRPOs 
RATION OF RANGOON us eas ow 


City oF RANGoon Municipal Act (BURMA AcT VI oF 1922), ss. 80, 
81, 194--Burma Land and Revenue Act (II of 1876), 55, 43 t0 48— 
Recovery of arrears oftaxes“ as if they were arrears of land 
revenue,” meaning of—Application of ss, 46 to 48 of tfie Burma 
Land and Revenue Act to sales by Municipal officer for recovery 
of * troperty taxes"—Title of purchaser at such sales whether free 
from all incumbrances~-Effect of collusive fraud, Held, that 
section 194 of the City of Rangoon Municipal Act empowers the 
' Corporation to recover the arrears of its taxes and other dues “as 
if they were arrears of land revenue,” but that does not- 
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mean that sections 46 to 48.of the Burma Land and Revenue Act 
apply to all Municipal sales, so asto conferon the auction- 
purchaser in every case a title free from incumbrances. These 
sections can only apply where the dues to the Municipality are in 
the nature of land revenue or land rate in lieu of Capitation-tax. 
So far as ‘‘ property-taxes ” as defined in section 80 of the City of 
Rangoon Municipal Act are coricerned, it is open to the p:operly 
authorized officer of the Municipality to direct the recovery of 
arrears in the manner presc~ibed by sections 46, 47, of the 
Burma Land and Revenue Act and to a sale held under these 
sections, the provisions of section 48 of the Act willapply, unless 
the purchaser acted in collusion with the owner to defraud the 
incumbrancer. Chinnasawmy Mudalay v. Thirumalai Pillay,25 
Mad, 572 ; Lbrahim Khan v,. Rangasamy, 28 Mad. 428 ; Kadir 
Mohideen v. Muthukrishna yer, 26 Mad. 230 ; Muthia Chetty v. 
Sheik Mohamed, C.R 393 of 1925, H.C. Ran; Ramachandrav. 
Pitchai Kanni, 7 Mad. 434; Sabid Ali v. Swamintathan Chetty, 
5 B.L.T. 108; Sankaran v. Ramasami, 41 Mad. 691—rcferred to. 


R.M.V.V M. CHETYYAR FIRM v. M, SUBRAMANIAM AND 
ANOTHER ws aes aie <a 


City oF RANGoon Municipat Act (BuRMA ACT. VI .oF 1922), 


SECTIONS 3 (iv', 80, 86—Machi:ery and plant to be included 
in assessing building—Machinery fixed by tenant—Lialility of 
owner for assessment. Held, that the Corporation has the right 


to take into consideration the machinery and plantin any building . - 


inzssessing the building, and also to hold the owner of the 
building responsible for the tax, although the machinery and plant 
may have been fixed up by his tenant. The Chetty Firm of R.M. 
P.V.M, and one v. The Corporat.ou of Rangoon. (1926) 4 Ran. 178; 
Maung Po Yee and Brothers v. The Corporation of Rangooie, 
(1927) 5 Ran. 101—followed. 


M. E. Moot.a & Sons, LTD. AND ONE v. THE. CORPORATION 
OF RANGOON aoe a0 oan eee 


City OF RANGOON MUNICIPAL ACT (BURMA Act VI OF 1922), SECTION 


80 (2)-—- Basis of rating of industrial properties—“ Contractor's 
test or principle "Letting value, In valuing industrial proper- 
ties, what is called ‘‘the contractor's test ” has been adopted in 
some cases, It is the interest on cost which a contractor would 
require if he provided the land and buildings for .their present 
occupier. Itis some testif the placeis occupied by the owner but 
itis not a good test if the place is either tenanted or un'et. Held, 
that “the contractor's test’? as the sole basis of rating of rice 
mills or any industrial undertakings capable of being let, was not 
safe. Where the hypothetical tenant theory can be applied, it 
must be followed as it is the one contemplated by section 80 of 
the Act. Kirby v. Hunslet Assessment Committee, L R., (1906) 
A.C. 43 at page 46—followed, The Queen v. The School Board 
for London, 50 J.P. 419 and [1886] 17 Q.B.D. 738—referred to. 
Abdullabhay Laljiand others v. Executive Conimittee, Aden Set tle- 
ment, 42 Bom. 692—disting uished. 


Ko Po YEE AND BROTHERS AND FIVE OTHERS v, THE CORPO- 
RAT#ON OF RANGOON woe eee aed 


cITY OF RANGOON MUNICIPAL AcT (BURMA AcT VII oF 19221, CHAPTER 


2, SCHEDULE III, CLavsEs 1 To 7, SECTION 91 (3) —Right of appeal 
when there is question of principle affecting basisof assessment — 
Enhancement of assessor’s preliminary valuation without notice 
to ownér illegal, The rental value of appellant's house was 
assessed: by Rangoon Municipality at Rs. 350,; On.the day fixed 
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for hearing of the objection of the appellant to the assessmeat of 
which notice had been given to him, he was abserit. The 
Commis:+iOner raised the valuation to Rs.380. Appellantappealed 
to the Chief Judge of the Rangoon Small Cause Court ; thatappeal 
being dismissed, he appealed to the High -Court, Held,.that 
although no appeal may lie on a mere question as to the amount 
of a particular valuation, the question in this case affected the 
basis or principle of assessment and was appealable under section 
91 (3 of the Act. The Commissioner in disposing of the 
complaint against the assessor’s preliminary valuation could have 
either reduced the valuation as desired by the appellant or else 
confirmed it. According to the provisions of cla:.ses 1 to 6 of 
Chapter 2, Schedule III of the Act, the valuation as entered in the 
lists of the asSessor could be confirmed and the lists signed by 
the Commissioner without alleration, or if a complaint of the 
assessee isallowed, the valuaticn in the lists could be reduced. 
LButno question of enhancement arises in either case. I¢ the 
municipal a:ithorities desired enhancement, the procedure -laitl 


down in clause 7 must be followed, and notice given to the owner’ 


of the property who must have an opportunity of objecting to it. 
S. S. HALKAR v. THE CORPORATION OF RANGOON vee 


‘City OF RANGOON MunicipaL Act (BURMA ACT V OF 1 922, ss. 


178, 230, 235, \ ULE 2, CHAPTFR XV, SCHEDULE II—ultra vires— 
No fower to exact license feeofanyamount—Effect of sanction by 
Government —Tax and a license fee. Held, that under the provi- 
sions of the Cily of Rangoon Municipal Act, the Corporation has 
no power to make rules regarding the rate or amount of license 
fees to be levied for p:ivate markets and to insert such rules in 
the Schedules of the Act. Consequently Rule 2, Chapter XV, 
Schedule lI of the Actis ultra vires andinvalid. The fact that 
the Corporation had the sanction of the Local Government, did 
not render the rule inmune from the control of the Ci urt as to 
its validity or reasonability. Held, also, that the intention of the 
Legislature was not to give the Corporation power to impose on 
owners of private markets a charge for a license which might 
extend to any am. unt for which the sanction of the Local Govern- 
ment could be obtained. butto limit it to charge a fee which 
would cover the expenses of the Corporation in carry'ng out the 


duties imposed on it by the Act of the supervision and regulation, 


of pvivate markets. Junambanud1v. Mutsaddi, 45 Cal.904; Kruse 

v. Johnson, [1898] 2 Q.B.D.—referred to. 
MUNICIPAL CORPORATION OF RANGOON v. THE SOORATEE 
BARA BaZaik Co., LTD. AND FOUR OTHERS eee 


‘CivIL PRocEDURE CoDE /AcT V or 1908), ss. 2 (2), 47—Order for 


stay of execution or for securit yfor stay of exccution is neither a 
deerce nor an appealable order. Held, that an order for security 
to stav execution is not an order determining any rights of the 
patties and is neither an order under section 47 of the Civil Pro- 
cedure Code, nor is it a decree, and is the-efore rfpt appealable. 
Husainbhai and another v. Beltte Shah Gilani, 46 All. 733; 
Janardan Triumbak Gadre v. Mart and Triumbak Gadre, 14 Bom, 
241 ; Mukhtar Ahmad v. Muqarrub Husain. 34 All. 530 ; Rajendra 
Kishore Choudhury v. Mathura Ma'an Choudhury and others, 
25 C.WN. 555; Sarasvathi Barmania v. Golap Das Barman, 
41 Cal. 160—re erred to. : ; 
PADAYACHI AND ONE v. R.M.K.M.S. CHINNAYA CHETTIAR «.. 


‘CiviL PROCEDURE CopE (AcT V OF 1908), s. 2 (2) (4), U. 17, RR. 2 


AND 3—Order of dismissal for default—When order is appealable 
asadécree. Inthe absence of appellant and her witdesses, her 
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advocate applied for an adjournment on the day the case was per- 
emptorily fixed for hearing. The trial Courtrefused the adjourn- 
ment and dismissed the suit. Appellant appealed against the 
dismissal ofher suit. Held, that appeal lies against the dismissal of 
a suit under the provisions of Order 17, rule 3, of the Civil Pro- 
cedure Code, butthatrule only applies when time has ben expressly 
granted for a specific purpose and the party to whomtime has been 
so granted has failed todo what was necessary for that purpose 
which was not the case in this suit, No appeal lies against an 
order of disnissal for default. Butin the appellant’scase it was a 
decree, since it was, the final expression of an adjudication which 
so far as regards the Court expressing it conclusively determined 


the rights of the parties with regard to the matters in controversy 
in the suit, hence appeal lies. 


Ma CuHoy v. MaunG MYINT 


CiVIL PROCEDURE CODE, SECTION 11, EXPLANATION IV: See REs 


Civt 


JUDICATA 


one one oe ene 


L PROCEDURE CODE 'AcT V 0F 1908}, s.39, O. 21, RR. 5,6—Transfer 
of decree for execution—Same Judge presiding over thetwoCourtsin 
one place, effect of. Held, that where the same Judge presides over 
two Courts in the same place and has only one common clerical 
establishment, it is not material irregularity if the Judge without 
transferring a decree for execution frcem one such Court to the 
other in accordance with the provisions of O.der 21, Rule 6 of the 
Civil Procedure Code, attaches property in execution of the decree 
of the former Court situate within the jurisdiction of the latter 


Court. Prem Chand Dey v.Mokhoda Debi, 17 Cal. 699—distin- 
guished. . 


Ko S1T KAUNG AND ONE v, PERIAKARUPPAN 


Civit PROCEDURE CoDg (ACT V OF 1908}, s. 47—Judgment-debtor's le- 


gal representutiveciaiming attached property whether a question 
between parties. Held, that where a person is sued as a legal 
representative of a d.ceased person and he objects to the attach- 
ment of certain property in execation of the decree, claiming it 
as his own property, the question is one between the parties and 
their representatives and falls within the scope and purview of 
section 47 of the Civil Procedure Code. Punchanun Bundo- 
padhya v, Rabia Bibi, 17 Cal. 711—referred to. 


MA SHWE MRA PRU AND ONE v. MAUNG BA ON 


ase 


CiviL PROCEDURE CODE (AcT V oF 1908', sections 47 (1) AND 52 (2;— 


Mortgage decree-holiler whether to proceed agains! administrator 
in execution proceedings or by separate sust for balance of money 
—Enquiry into accounts of administrator under section 52 (2) a 
question under section 47. Section 52 (2) of the Civil Procedure 
Code contemplates an enquiry by the execution Court into the 
accounts of an administrator of an estate against wliom a money 
decree exists, and the questions arising in such an enquiry will be 
questions arising between the parties to the suit in which the 
decree was passed, relating to the execution, discharge or satis- 
faction of the decree. Under section 47 such questions must be 


decided by the Court executing the decree and not’by a separate 
suit. 2 


Daw Toke v. Mauna BA Han 


on eee 


CivIL PROCEDURE CopE {AcT V oF 1908), SECTION 47—A pplicability 


to proceedings under Order 21, Rulc 58—Parties to the suit, who 
are—Possession alone not to be considered where sect ion 47 afflies. 
Ordinarily on apptications for removal of attachment, Courts do 
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not go into questions of tit!e but confine their attention merely to 
the question of possession. But where the applicant, who was a 
defendant in the capacity uf a legal representative of a deceased 
debtor, applies for removal of attachment to certain property 
which formed part of the deceased's estate on the ground that it 
was in the applicant’s possession, having been given to him as a 
legacy and the same perfected by conveyance by the executor or 
administrator of the deceased’s estate, held that section 47 of the 
Civil Procedure Code applies to this case ; and the Court must 
consider the question of the tilleas well. Iswar Chander v. Beni 
Madhub, 24 Cal. 62 : Ramaswami Sastrulu v, Kameswaramma, 23 
Mad. 361; V.7. Arunachellam Chetty v. Maung San Ngwe, 2 Ran. 
168—referred to, 
THE CHETTIAR FrRM of S.R.M.M.R.M. v. TEO EE SAN ae 393 


CIVIL PROCEDURE CoDE (AcT V oF 1908), SECTION 47, ORDER 21, RULES 
58, 61 AND 63; ORDER 1, RuLE 10 (2)—Pirson wrongly joined asa 
party and so dismissed from the suit whether still a party within 
the meaning of section 47—~—Whether appeal lies on order made on 
application by such person and another for removal of attachsnent 
—Effect of proceeding under Order 21, Rule 61. Appellant in 
suing his debtor on certain promissory notes joined the 1st 
respondent as a party on the allegation that she had promised to 
mortgage her lands as security if the debtor failed to pay within a 
certaintime The suit against the Ist respondent was disinissed 
on the ground of misjoinder, In execution of his decree against 
the debtor, appellant attached certain properties as belonging to. 
his debtor. The 1st respondent and her husband the 2nd 
respondent (who was never a party to the suit) applied for 
removal of attachment cliiniing the attached properties as their 
own. The application was heard and allowed under the provi- 
sions of Order 21, Rules 58 and 61. Instead of filing a suit under 
Rule 63, appellant appealed to the High Court against the order and 
contended that the explanaticn to section 47 of the Code applied to 
his case. Held, that where a suit is dismissed against a person on 
the ground that he was wrongly joined as a party having no real 
concern with the suit, such a person docs not remain a party to the 
suil for the purpose of section 47 of the Civil Procedure Cade, A 
more appropriate way, in case of misjoinder is to strike out the 
naine of the party under Order 1, Rule 10 (2) of the Code so as to 
take him out of the operation of section 47. Held, also, thatas the 
proceedings in this cuse were all under Order 21, Rules 58 to 62, 
and the orderon the joint application was not and could not have 
been made inthe execution proceedings of the sit, appellant who 
had acquiesce.) in the adaption of the procedure could not contend 
this Rule 63 did not apply, Krishnapja v. Periaswamy, 40 Mad. 
964 ; Satinamma v. Radnabhayi, 41 Mad, 48—followed. 


U Katav. MAHNIN UANDONE.. 110 


CIvIL PROCEDURE CopDE (AcT V oF 1908!, s.47, O. 11, RR. 90, 92~- 
No suit lics against order made under O. 21, k. 92 of the Code— 
No suit (if any: lies against auction-purchaser without adding 
decree holder tosct aside saleon ground osfraud. Appellant who 
was one of the judgment-debtors unsuccessfully applied to have 
the sale of a piece of paddy land set aside on the ground of fraud. 
She then filed a suit against the auction-purchaser aldhe to have 
the sale set aside. Held, that even if the provisions cf section 47 
of the Code did not apply as between an auction-purchaser and a 
judgment-debtor (which was doubtf:1) the suit could not be set 
aside against the auction-purchaser alone without being als > set 
aside against the decree-holder. Held, also, that the judgirent- 
debtor having failed in her application under the provisions of 
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O-der 21, Rule 90 of the Code, no suit could be maintained by her 
under the provisions uf Rule 92, clause 3. P. K. Sanyal v. K. D, 
Sanyal, 19 Cal. (P.C,) 683—vreferred to 

Ma Saw v, MAuNG Kyaw GaunG wes sey reer 

‘CIVIL PRocEDURE CODE, SEcTrIoNs 48,.50 ap va aa 


‘CIVIL PROCEDURE Cong (V oF 1908), secTION 54, ORDER 20, RuLE 18 
(1)—-Partition by Collec'or permissible only in the case of estates 
assessed £0 revenuc inone lump sum Held, that section 54 of the 
Civil Procedure Code, to which Order.20, Rule 18 (1) refers back, 
wis iweant to be applied only in the case of estates assessed to 
revenue in one lump sum for the whole estate and not ‘to estates, 
like the ordinary py: ddv land holding in Burma which are assessed 
atacre-rates. Lo Winv. Ma Tin, 8 L B.R. 338—rcferred to 

Maun@ Po Nytnv. Ma Saw Tin... asi oc 

CIVIL PROCKDURE CopDE (ACT V oF 1908), 8. 73—"*Same judgment - 
debtor,” meaning of —Court to which application for execution 
should be made—Mode of aptlication—Mere transfer of records 
to executing Court whether suff cient. Held, that all the decree- 
holders (who have otherwise complied with the provisions of 
section 73 of the Civil Procedure Code), where there are corn- 
mon judgment-debtors in all the execution cases, are entitled to 


participate ratcably in the distribution of the assets : ccording to” 


the interest of the respective judgment-debtors in the property 
sold. It is not necessary that all the judgment-debtors of all the 
decree-holde:s shouid be identical and also neither more nor 
less. Hel:!, also, that the requirements of the section are not 
complied with if no application is made to the Court that holds 
the asseis and merely the records of the cases of decree-holders 
of another Court are forwarded to the former Court to which no 
decrees are transferred for execution and to which no 
applications for rateable distribution a-e made, Chiiotalal v. 
Nabilhai, 29 Bom, 528 ; Gonesk Das v. Shiva Laksman, 30.Cal. 
583 ; Krishnashankar v. Chandrashankar,5 Bom, 198 ; Rattana- 
than Chetttar v, Subramania Sastrial, 26 Mad, 179 ; Sit Saing 
v. Maung Po Kaing, 1 L.B.R. 121—referred to. 


C.R.M.A, CHETTYAR Fir v. K.R.S.V, CHETTYAR Firm 


‘CIVIL PROCEDURE CobDE (Act V oF 1908), 8s. 73, O. 38—Depusit of 
money into Court by defendant to aroid attachment before judg - 
ment, effect of —Right of tlaintiff to such money on ottaining 
decree—Claims of other creditors before judgment. Held, that 
where money is deposited by the defendant in Court in order to 
avoid attachment before judgment and he does not contest the 
suit, the money may be taken as paid towards the satisfaction of the 
plaintiff's claim who has a lien on it and is entitled to withdraw 
the money in full and has priority over other creditors who 
attached the money in Court before plaintiff obtained his-decree. 
Such money was not liable-to rateable distribution. Ramiah v. 
Gopalier, 41 Mad, 1053 ; Sorabji v. Kala, 36 Bom, 156—followed. 

MANGANLAL PARBHURAM wv. .N. A, Aziz Hast Karim AND 
SIX toe eee — dt 4808 

Civit PROCEDURE Conk (Act V oF 1908), SECTIONS 99, 105 !1), ORDER 
9, RULE 13.—Whether order setting aside an ex-parte decree can be 
questioned iman appeal against the subsequent decree in the same 
snit—Whether order must affect the decision of case ‘‘ on its merits" 
—' Sufficient cause” for absence in caseof a Government servant, 
At the instance of the appellant a reference was made to the 
District Courtto cnhancethe compensation awarded to him by the 
Collector inaland acquisition case. The District Court enhanced 
the award after an ex-parte hearing, The Collector was served 
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‘with notices of the case as to the date of hearing and also before . 
the date of judgment. The Collector now applied to set side the - 
decree under Order 9, Rule 13 of the Civil Procedure Code alleging - 
in his petition (without any affidavit) that his absence from the 
case was due to his being on tour and pressure cf work. The 
Judge set aside the ev farte decree and after heari:g evidence, 
confirmed the original award of the Collector. Appellantappealed 
to the High Court on the award and also contended that there was 
no sufficient cause fo- the District Court to set aside the original 
ev-parte decree and relied on section 1(5 (1) of the Civil Procedure 
Code. Respondent contended that no appeal lay against the order 
setting aside the ev-parte decree and relied on section 99 of the 
Code. Held, that the propriety of an order setting asice an ex- 
parte decree can be questioned in an appeal against the subsequent 
‘decree in the same suit, on the ground that the improrer making 
of such an order involved an error, defect, or irregularity in an 
-order affecting the decision of the case. Sections 99 and 105 (1) 
are not mutually destructive, and there is no’need to read into 
section 105 the additional words ‘on the merits’. Held, bv 
HEALD, J., that the Collector’s unchallenged statement, though 
not supported by evidence or affidavit, that he was prevented by 
‘stress of Government work from attending the Court was a 
sufficient cause for his non-attendance and that in any case as the 
District Court had accepted it as si fficient cause, it was not 
proper for the High Court to interfere on appeal wilh sch 
decision. Held, by CUNLIFFE, J., that the District Court had no 
Proper grounds or evidence before it to set aside the ea-farle 
decree and that thereforethe appeal succeeded on the preliminary 
ground, Held, on the merits of the case that the award of the 
Collector confirmed by the District Court on the rehearing of the 
case was fair and rroper and therefoe the ep-eal failed. 
Ajudlna Parshad v. Imam Ud Din, 7\ 1.C. 5873 Gopala Cheltiv. 
Subbier, 26 Mad. 604; Nand Ram v. Bhofal Singh, 34 Ail. 392— 
referred to. Sundar Singh v. Nighaiva, 6 Lah. 94: Tasaldi@ 
Wusain v. Hay it-tin Nissa, 25 All. 280— dissented from. 


M.S. MAHOMED v THE COLLECTOR OF TotUnGvuo ae 80 


“Ciyi, PrRoceDuRE Cong (Act V oF 1908), sEcTION 109—IV iether 
apteal lies to the Privy Council from an order of the High Court 
granting probate. Held, that a judgmentcf the High Court on 
the Appellate Side, granting probate to aperson, is a final decree 
and if the estate in respect of which probate is sought is of the 
valué of Rs. 10,000 or upwards, an appeal lies to His Majesty in 
Council against s1ch decree. Po Kin v, Ma Sein Tin, (1919) 10 
L.B.R. 22—dissented from; Chotey Narain Singh v. Raton 
Koer, 22 Cal. 519 ; Esoof Hashim Dooply and another v. Fatinta 
Bibiand others, 24 Cal. 30; Romesh Chunder Mukerjeev Rajani 
Kanta Mukerji, 21 Cal 1; Sajid Ali and another v. Ibad Ali, 23 
Cal, |—vreferréd to. The Rangoon Botataung Ca, Lid, vy. The 
Collect or of Rangoon, 6 L.BR. 150—distinguished, : 


VELLASAWMY SERVAI AND TWO OTHERS v. L, SIVARAMAN 
SERVAI a ae sat ass 119 


‘CIVIL PROCEDURE CODE, SECTION 145, ITS OBJECT sks a 494 


“CIVIL PRocEDURE CopE (Act V oF 1908), ORDER 1, RULE 3—Joinde 
of parties—- Administration suit—Claim by one party as sole heir 
cat be jvined in the same suit, Where in anadministration suit 
in which the original parties do not dispute one another’s status as 
heirs a person applies to be made a defendant and claims to bethe 
sole heir of the deceased whose estate is to be administrated, so | 
that if his claims is established the suit would be.dismissed, held; 
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that the Court can allow him to be added as a defendant in the 
suit in order to prevent multiplicity of suits and such person need 
not be compelled to file a separate suit to establish his status. 


MAUNG TIN v. MAUNG Po HToo ase av 
‘IVIL PROCEDURE CoDE, ORDER 6, RULES 7 AND 17 ree 
CIVIL PROCEDURE CoDE, ORDER7, RULE 10 ... ee ‘ 


CiviL PROCEDURE CopE (AcT V OF 1908), 0.9, R.9—Fresh suit in 
respect of same cause of action,though mode of relief is varied, 
will not lie—Partition suit, whether rule appliesto—Incidents of 
the right toclaim partition—Buddhist Law and Hindu Law— 
Whether Burmese Buddhist heir can filesuch partition suit in 
restect of his ancestor’s property. Held that a suit will be barred 
under the provisions of Order 9, Rule 9, of the Civil Procedure Code, 
if the cause of action in the suitis the sameas that in the previous 
suit, that has been dismissed for default of appearance of the 
plaintiff, though a different relief is claimed in the subsequent suit, 
‘The rule does not apply to partition suits for the right to partition 
is a legal incident of a joint tenancy, and if the parties continue to 
be in possession after the first decree, the continuance of the joint 
possession after the decree gives rise to a fresh cause of action. 
In apartition suit proper, plaintiff seeks to convert his joint owner- 
ship and joint possession of the whole property into separate 
property and separate possession of a portion of the property. 
Partition signifies the surrender of a portion of a joint right in 
exchange for a similar right from the co-sharer. A partition suit 
lies only if the parties have (1) unity of interest or title in the 
property sought to be partitioned, and(2) unity of possession. The 
estate of a deceased Burman Buddhist vests in his heirs on his 
death. but there is no analogy between their position and that of 
the coparceners of a joint Hindu family under the Hindu Law, 
In the former case the estate does not vest collectively or jointly, 
but each heir gets a definite fraction in every portion of the 
estaie of -the deceased ancestor, which vests in him separately 
and individually and which he is entitled toclaim. Hecannot be 
deemed to be with his co-heirsa joint ow1er or joint tenant of 
the property nor is he entitled to joint possession of the property 
with them, A Burman Buddhist heir is not entitled to maintain 
a partition suit in the strict sense of the word, and his suit must 
be one for division of inheritance, i.e.,an administration suit, A 
Burman Buddhist whose suit for the administration of his deceased 
father’s estate has been dismissed for default, is debarred under 
the provisions of Order 9, Rule 9, of the Civil Procedure Code, 
from filing afresh suit, basedon the same cause of action, and 
claiming partition of the estate. Atrabannessav. Safatulla, 43 
Cal. £04 ; Biseshar v. Ram Prasad, 28 All. 627 ; Dobee Singh v. 
Jowkeeram, N.W.P.H.C.R. (1868) 381 ; DurgaCharanv, Kiundar, 
27 C.LJ. 441; Madan Mohan v. Baikantanath,.10 C.W.N. 
839 ; Mukerjee VPAfzal Beg, 37 All. 155; Mukunda Lal vy. 


ose 


Leheireux, 20 Cal. 379 ; Nandakesliwar v.Sundarsan, 68 I.C, 804; 


Nasratullah v, Mujibulla, 13 All. 309—referred to. AsSafally v. 
Abdealli, 45 Bom. 75 ; Fusliar Rahaman v. Fayzur Rahman, 10 
C.W.N. 677; Mi Mya v. Mi Mye, U.B.R. (1897-01) 229: 
Moideensa v. Magomed Cassim, 28 1.C. 895 ; Nga Po Chein v. Mt 
Pwa Thein, U B.R. (1907) 21 ; Pakkiri v. Haji Mahammad, 46 
Mad. 844—distinguished. 

MAUNG Ba Tu v. MA THET SU AND THREE ase see 


CiviL PRocrpurRE Cope {AcT V oF 1908), O. 21, R. 2 {2) anp (3)—- 
Whether executing Court can inquire into adjustment of decrecif 
application by judgment-debtor within time. Held, that. the 
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provisions of Order. 21 in rule 2, sub-rules 2 and 3 should be read 
‘together, so that where the decree-holder has applied for 
execution to the Court that passed the decree and. the 
judgment-debtor files in the execution proceedings an application 
to record an adjustinent of the decree within 90 days from the 
date ¢ f such adjustment, the judyment-debtor is entitled to have 
his allegation of adjustment of the decree inquired into by such 
executing Court. : 


MaunG TIN vs. MAMI a. ees aa 833 


CIVIL PROCEDURE CoDE (Act V or 1908), O. 21, RR 16, 53-—-Rights of 
a transferee of a decree—Code regulates procedure, coes nol affect 
substantive rights—Decree realised by a judgnuent creditor of 
decrec-holder by execution before trausferre takes act ion, effect of— 
Trunsferee'’svightagainst judgment-creditor. ‘he Civil Procedure 
Code regulates procedure, lays down the method by which sub- 
stantive rights cin be enforced, b:t doesnot ordinarily affect or 
confer sichrights. A decree can be transferred by assignment in 
writing and the completion of such transfer, just as transfer of any 
other kind of property, does not depend upon any recogni:ion by 
the Court. Order 21, Rule 53 of the Code allows a judyment- 
creditor of a decree-holde~ toattach andrealise the latter’s decree, 
but it does not tollow that he would be necessarily entitled rerson- 
ally to the beneficial interest of his execution if in fact at the time 
of his execution the attached decree had ceased to be the property 
of his judgment-debtor who had, prior ta the attachment, validly 
transferred and assigned the decree to another person. The 
transferee could either apply in time for removal ofattachment on 

he decree or else, if the decree is realised, filea suit against the 
jadgment-creditor tu recover the money. Sadagofa Chariar v. 
Raghunatha Chariar and others, 33 Mad.62—jollowed , Puthiaimdt 
Mammed v. Avalil Moidin. 20 Mad. 157—<cdissented fiom Cos 
operative Town Bank of Padigény. SV KV. Raman Chelt yar ant 
one, 4 RAN, 426-—set aside. 


CO-OPFRATIVE TOWN BANK OF Papic6n v, S,V.K.V. RAMAN 
CHETTYAR ANDONE see ‘nh ve aa 595 


CiviL PROCEDURE Cope (AcT V OF 1908), ORDER 21, RULE 26—Con- 
current lransfers to two executing Courts whether permitted by 
law—Court passing decree retains contro! of proceedings. It is 
clear from the provisions of Order 21, Rule 26 of the Civil Proce- 
dure Code that the Court which passed the decree retains control 
of the execution proceedings even after transfer of the decree to 
another Court. Held, that there is nothing in the Civil Proce- 
dure Code to prohibit the sending of a decree for evecution to 
two Courts at the same time ; and that the Court which passed 
the decree can after sending the decree to one Court for execu- 
tion has jurisdiction to send. it to another Court for execution. 
Maharajah of Bobili v. Narasaraju, 39 Mad 670—referred to, 
Saroda v. Lachmeeput, 14 MLA. 529-—-followed. 


K. K. Dep v. N. L Coowpxury ae eee iv 397 
‘Civit PROCEDURE CODE, ORDER 21, RULE 58 (1), NOT SUBJECT TO 
CLAUSE 13, LETTERS PATENT ai Ore An 381 


-Crvit ProcEpuRE Cope (Act V oF 1908), O. 21, RR, 58 AND 60— 
Application for removal of attachment must be made prior to 
sale in execution. Held, that an application for removal of attach- 
ment under Order 2), Rule 58 of the Civil Procedure Code, 
should be made before the property attached has been sold, A 
Court actsin excess of jurisdiction if it entertains such appli- 
cation after sale. Gopal Chandra Mukerjee v. Notobar Kundu, 


XX GENERAL INDEX 


16 C,W.N, 1029; Puhkup Deo Kuer v. Ram Charitar Barhi, 74 
1,.C, 87—referred to. 


MAuNG Po Pg v, MAUNG KWA AND ONE aa 


CIVIL PROCEDURE CoOL, ORDER 21, RULE 63, ae OF PROOF IN 
SUIIs vee way wee 


CrviL PROCEDURE CODE, baci 21, , RULE 63, SUIT UNDER ae 
FOR ait ae ie 

CIVIL PROCEDURE Cone, O, 21, RR, "66, 89 we 

CiviL PRoCEDURE CoDE (ACT v of 1908), O, 21, R. 90-—Whet ie an 
auction-purchaser is a person whose intere:- ts are affected by the 
sale. Held, thatan auction-purchaser is a person who is entitled 
to make an application under Rule 90 of Order 21 of the Code of 
Civil Procedure to set aside asale on the ground that he was 
misled by the sale-proclamation and consequently a suit by him 
will notlie. Birj Afotun Thakur and another v. Rai Umanath 
Choudhry and others, 20 Cil.8 ; Ravinandan Prasad v.Jagarnuth 
Sahu, 47 All. 479—r eferved to. 


S.N.V.R.S. SUBRAMANIAN CHETTYAR ¥,N.L.N. CHETTYAR 
FIRM AND TWO wus vee 


CivIL PROCEDURE CovE (AcT V oF 1908), 0. 23, R. 3—Compromise 
decree, its contents. An agreement of comp-omise arrived at 
between parties to a suit, in “whole and not in part, is to be record- 
ed, and the decree is then to confine its operation to so much of 
the subject-matier of the sit as is dealt with by the agreement. 
An effectual method would be for the decree to recite the whcle 
of the agreement and then to conclude with an order relative to 
that part that was the subject-matter Of the suit, or ii could intro- 
duce the agree:nent ina Schedule to the decree ; but in either case, 
although the operative part of the decree would be properly con- 
fined to the actual eubject-matter of th: then existing litigation, 
the decree taken as a whole would include the agreement. 
Hemanta Kumari Debi v. Midnapur Zamindari Co,., 47 Cal. 
485—vreferred to, 

U Po NYUN AND ONE v, MA PAN ME see one 

CIVIL PROCEDURE CODE, ORDER 38, RULED ... eee bs 


CrviL PRocepurr Cope (Act V oF 1908), ORDER 40, RULE I—Gsounds 
for appaint ment of receiver—Joint ownership and enjoyment for a 
long period—Suit for partition. Held,that in a case where parties 
are near relatives wao have lived together for many years and 
have jointly enjoyed the nroperty as joint owners for many 
years and now owing to differences plaintiff asks for partition 
and claims a half share of the property and it appears from the 
pleadings that the plaintiff would probably be entitled to ene- 
fourth only of the properly, it was improper to oust the defendant 
from the enjoyment of the admitted half share of ‘the property 
by appointing a Receiver for the whole property. Poreshuath 
Mukerji and others v. O. N. Nitta, 17 Cal.614: Ramji Ram 
v. Salig Ram, 5.1.C. ¢6—referred to, 


Mal Bu v. Mat OH GY! oe; ate 
CIvIL A cial eam ORDER 40, RULE ~ AND ORDER 43, RULE 
1{ 


CrviL PROCEDURE Coon ther V oF 1608), O. Tiwnawaile for review 
—When an error of lawcan be reviewed. Wherea Court wrongly 
applied in a case the principle of res judicata and then enter- 
tained a review in respcct thereof. Held, that the word “ error” 
in Order 47, Rule 1 of the Civil Procedure Code, is not confined to 
an error of fact but also to an error on a point of law apparent on 
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the face of the record, and therefore the lower Court was justified 
in reviewing its previous order. Chhajju Ram v. Neki, 3 Lah. 
137 P.C. ; Jatra Mohan Nedhu v, Aukil Chandra, 24 Cal. 344; 
Sharup Chatid v. Pat Dassee, 14 Cal. 627 —refeired to, 

Ma HTa Y1v. Ma Pwa HNIT we iss wa 


C1vIL PRocEDURE CopE (Act V oF 1908), O. 47, R. 1—" Any other 
sufficient reason,” meaning of — Ejasdem generis,” meaning of. 
The words ‘ any other sufficient reason * occurring in Order 47, 
Rule 1 of the Civil Procedure Code, mean a reason sufficient on 
grounds at least analogous to those specified immediately y revi- 
ously. The Latin phrase “ ejusdem generis’? which means “ of 
the same kiud ” is more restricted than the word “ analogous’’, 
Chhajju Ram v. Neki and others, 3 Lah, 127 (P.C.)—followed, 


K.K.S.A.R. FIkM v. MAUNG KYA NYUN AND ONE Re 


CivIL PROCEDURE CODE (AcT V oF 1908), ORDER 47, RuLE 1—Decree 
passed in one suit according to agreement to abide Ly the dccision 
of High Court in another suit—Effect of reversal of the High 
Court deciston on appeal—Review. In an ejectment suit filed in 
the Smal! Cause Court, Rangoon, parties agrced to keep the case 
pending and to abide by the decision of the High Court in another 
suit between them. The High Court decieed the suit in favour of 
the plaintiffs and consequently the Small Cause Court also passed 
‘a decree in their favour in its case. The High Court decision 
was s..bsequently reversed on appeal Defendants then applied 
for a review of the Small Cause Court decree which was granted 
and the decree was set aside, Held, that the review was properly 
granted ‘The effect of the appellate decree was to set aside the 
original decree cf the High Court. The decree sought to be 
reviewed was based on the assumption that the original decree of 
the High Court was valid, but which assumpiion was sutsequently 
proved to be wrong, The appellate dccreeis nota mere sub- 
sequent event but hasthe effect o1 voiding the original decree from 
its inception. Waghela v. Masludin, 13 Bom 330—followed, 
Kotaghiri Venkata v. Ve'lanki, 24 Mad. 1—dist ru giisied, 


Mauna KYAw AND ONE v. Ko AYE AND ONE ay wat 
CIVIL PROCEDURE CODE, SECTION 92, AND ORDER 1, RULE 10 ave 


CiviL PRocEDURE CopE (ACT V OF 1908), ORDER 47, RuLE 7, SECTION 
115—No appeal from an order rejecting an application for 
review— Whether revision lies, Held, that no appeal lies against 
anorder refusing to readmit an application for review of judyiment 
which had been disinissed for default. But where a Court ordered 
notice to issue to the opposite party to show cause why review 
should not be granted, and fixed one date for showin cause, and 
an earlier‘date for the rett rn of the notice, it had no jarisdiction to 
dismiss the applicatjon on the date fixed for the return of the notice 
owing to the absence of the applicant on such date. There was 
no obligation on the applicant to attend on thedate fixed merely 
for the return of the notice, and the applicant in applying to 
reopen the case need not file an affidavit as the record speaks for 
itself, The High Court can set aside such an order on revision. 

BaSaRAT ALI v, MAUNG AUNG BAN... wf 

CLASPKNIFE MAY FALL WITHIN THE DEFINITION OF ARMS iw 

COERCION, WHAT AMOUNTS TO, UNDER SECTION 72, ConTRACT ACT ... 


Co-HEIR, TIME RUNS AGAINST FROM SALE OF JoINT PROPERTY BY 


ANOTIIER CO-HEIR .., ove on see one 
COMMISSIONERS TO HEAR ELECTION PETITIONS, PERSONS IIOLDING 
PUBLIC OFFICE oo 0 aes 


pee eee 
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CompPanigs Act (VII OF 1913), s. 109— Non-regestration of mortgage by 
Company, effect of —Security void against liquidator cr creditor, 
but not against the Company, A mortgagecreated by a Compary 
registered under the Companies Act on its landed property if not 
registered with the Registrar as required by law is void only as 
against the liquidator and any creditor of the Company, but cannot 
be repudiated on that ground by the Company itself while it is a 
going concern. The section makes void the security and not the 
debt, and that too only against the liqiidator and the creditor, not 
the Company-grant.r. Ju re Monolithic Building Co., Tacon v. 
The Company, (1915) 1 Ch. Div. 643—followed. 

AUNGBANZAYA Co, Ltp. v. C.R.M.A. CHETTYAR FIRM a 


CoMPANIES Act, SS. 162,163,174 ane aa ate 
ComMPANIEs ACT (VII oF 1913), s. 163 (1)—Creditor’s demand ‘ under 
his hand”—Wh: ther demand by advocate of creditor sufficient — 
Whether statutory vight cau be exercised by nieans ofan agent. In 
order to make out that a right conferred by statute is to be exercised 
personally and not by an agent, there must be something in the 
Act, either bv way of express enactment or necessary implication 
which limits the common law right of any person who is sud juris 
ta appoint an agent to act on his behalf. Held, thatan advocate’s 
notice of demandon behalf of a creditor does not satisfy the require- 
ments of the Indian Companies Act, section 193 (1) andis not a 
demand ‘‘ under his hand’. Hyde v. Johnson, 2 Bing NC. 776; 
Jackson Co... Napier, 35 Ch. D, 162; Reg. v. Justices of Kent, 
L.R.8Q.B 305; Iu re Whiley Partners Lid., 32 Ch.D. 337; 
Wilson v Wallani, 5 Ex.D. 155—referred to. 
MANJEEBHAI KHATaw & Co. v. JAMAL BROTHERS & Co., LTD. 


COMPOSITION SCHEME, EVEN IF APPROVED BY MAJORITY OF CRE- 


DITORS, MAY BE REJECTED BY COURT wee ost ose 
COMPOSITION SCHEME, NOT ALTERABLE BY COURT "eee » gee 
COMPROMISE BETWEEN ADJUDICATING CREDITOR AND DEBTOR NO 

GROUND FOR WITHDRAWING ADJUDICATING PETITION eee 


COMPROMISE DECREE, WHAT IT SHOULD SHOW ... ore 2 
CONCURRENT TRANSFERS OF A DECREE WHETHER PERMISSIBLE oe 
CONSENT OF GOVERNMENT ADVOCATE WHETHER NECESSARY FOR 
MAKING PARTIES DEFENDANTS IN SUITS UNDER SECTION 92 OF THE 
Crvit PROCEDURE CoDE sas ae oe axe 
CONTEMPT, COMMITTAL FOR, WHEN INTERFERED WITH IN APPEAL 
CoNDITIONS REGARDING DECREE TO BE PASSED NOT EMBODIED IN THE 
DECREE CANNOT BE CONSIDERED BY EXECUTING CouRT—Vaiua- 
tionof a secured creditor of his security under Presidency-Towns 
Insolvency Act (II of 1909) s. 12 (2)—service of uotice of 
prohibitory order on agent of managing director of a private 
company whet ter sufficient—Compromise between adjudicating 
creditor and dehtor no ground for withdrawing adjudication 
pet ition—Companies Act (VII 1913), ss, 162, 163, 174—Grounds 
for winding-up a company, Held, that an alleged agreement 
between parties, prior to the passing of the decree and relating 
to the execution of that decree and not embodied in the decree 
cannot be enterlained by theexecuting Court. Mulla Ram-anv. 
Maung Po Kaing, 4 Ran. 118- followed. Held, that where a 
secured creditor gives an estimate of his security, under the 
provisions of the Presidency-Towns Insolvency Act, section 12 (2), 
the Court will not enquire into its correctness if itis a genuine 
estimate. Held, that a prohibitory order served on an attorney 
of the managing director of a private company which had no 
secretary was duly served, though it was addressed to the secretary 
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of the Company. Held, that where there are other creditors 
whose consent has not been oLtained, the Court cannot allow 
the petition of adjudication to be withdrawn on the insolvent 
orering to pay the full amount due by him to the adjudicating 
creditor, as that might resultin a fraudulent preference in favour of 
one creditor to the detriment of other creditors. Held, that 
having regard to the facts of the case, the large personal liability 
of the insolvent, his predominant holding of shares in the 
Company whose assets are mainly the private property of the 
insolvent transferred to the Company, it was just and equitable to 
wind-up the Company. 

M.E, MoOLLa AND M.E. MOOLLA & Sons, LTD. v, CHARTERED 


BANK OF INpIA, AUSTRALIA & CHINA oo oa 
CONSIDERATION, PAYMENT OF, WHETI!IER NECESSARY TO COMPLETE 
SALE... ase oes aes eas sae 
CONSIDERATION, SUIT ON FAILURE OF, LIMITATION FoR... ean 
CONTENTS OF A DOCUMENT, SECONDARY EVIDENCE OF ... iss 


CONTRACT — OFFER AND ACCEPTANCE BETWEEN PARTIFS, EFFECT OF— 
Where docuinsents show contract as between princifals, oral evidince 
of no value to show relationship of principal und agent —Mention 
of commission in contract, Effect of. Documentary evidence in this 
case showed that there was an offer to buy sugar on the part of 
the respondents and an acceptance of that offer by the appellants. 
An acceptance of an offer to buy mrst infer an obligation to sell. 
The appellants claimed to act only as agents but the respondents 
contended they sold as principals. All the documents in the case 
shuwed on the face of them a contract as between princirals. 
Evidence that the appellants acted as agents was negligible. 
Held, that the contract was between the pariies as principals as 
the leading documents mace cut, and a mere staten.ent cf the 
appellants, contracicted by the respondents, that the appellants 
were only acting as agents and that it was ade a condition thar 
the-e was to be no liability on their part cannot be allowed to 
displace the ordinary resulis which a contract between principals 
entails. The mere mention of commission in the contract as 
signed is notin any way inconsistent with the relation bring 
between principal and principal. 

BALTHAZAR & Son v. E. M,. ABowAaTH aie er 


ContTRACT AcT (IX oF 1872), ss. 15, 72--‘* Coercion ’’—Suit to recover 
moneys paid to remove wrongful altachment. The Chettyar firm 
obtained a money decre2 against two persons personally, though 
they were described in the plaint as partners of a firm. In 
execution of the decree the Chetty firm attached the goods of the 
appellant as partnership property of its judgment-debtors and 
alleged that appellant was also a partner, bnt the procedure laid 
down in Civil Procedure Code, Order 21, Rule 50 (2) was not 
observed. Appellant paid the decretal amount to prevent his 
goods being seized and, on failing to remove the attachment, 
filed a suit for the recovery of his money agairst the Chettyar 
firm to whom it had been paid. Held, that the word *‘ Coercion ” 
in section 72 of the Contract Act is used. in its general sense and 
that if a third party was coerced into paying the money in 
satisfaction of a decree against a judgment-debtor and wasnot 
himself liable for the money, the money was paid by him under 
coercion within the meaning of section 72 of the Act, and a suit 
did lie to recover that money. Seth Kanhaya Lall v. The 
National Bank of India, Lid., (1913) 40 I.A. 56 P.C.—-followed. 

AH CHOON v, T.S. FIRM... ase one oss 


CRIMINAL PROCEDURE CODE, SECTION 412 ae i ead 
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Conrract Act, SECTION 49 a ie a sea 451 
““Contracr AcT (IX or 1892), s. 74—Reduction of intercst if paid 
monthly inadvance not a penrlty, A debtor promised to pay his 
creditor the principal sum “ with interest thereon at one per 
cent. per mensem, or if paid monthly in advance at 11} annas 
foreaco Rs, 100perimensem”’, Feld, thatsuch an arrangement 
is valid and not penal. Moti Lal Das v. The Eastern Mortgage 
and Agency Co,, Ltd., 25 CAV.N. 265 P.C.—followed, : 
ADMINISTRATOR- GENERAL OF BURMAv. M. FE, MOOLLA nee 573. 
CONTRACTOR'S TEST OR PRINCIPLE IN ASSESSING FOR RATES see 161 


COURT PASSING DECREE RETAINS CONTROL EVEN AFTER TRANSFER OF 

SAME eae oes aes nas ese 397 

CoURT’s POWER TO REFUSE DISCHARGE OF INSOLVENT UNRESTRICTED 50. 
CREDITOR’S APPLICATION TO BE BROUGHT ON SCHEDULE IN INSOLVENCY 
—Limitation Act not applicable—Laches would bar remedy of 
creditor. Held, that the insolvency Acts were intended to be 
complete Codes and to presciibe their own periods of limitations 
and that the Limitation Act doesnotapply, Held, further, that no 
period of limitation being prescribed for applications by creditors 
to be brought on the schedule of creditors, the matter was intended 
to be leit to the discretion of the Insolvency Court. Weld, further, 
that where the creditor has been guilty of unexplained delays 
and laches, and his application filed at a time when, if the ordinary 
rules of limitation apply, the remedy would be time-barred, the 
Court may refuse to grant his application. Baranasht Koer .v. 
Bhatadeb Chatterjee, 34 C.U.J. 167 ; Damodas v. Uttachand, 7 
Bom. 213 ; Rahman Karim v. Abdul Karim, 34 Cal. €72 ; Sivasiut- 
ramautw v. Theethiappa, 47 Mad. 1703 Tiluck Singh v, Farsotem 

Pro:tad, 22 Cal 924—referred to. 

JHAN BauaptuR SINGH v. THE BAILIFF oF THE DISTRICT 

Court oF TouNncoo ... sus ee 38¢ 


CREDITOR’S REMEDIES ON RFFUSAL OF OFFICIAL ASSIGNEE To APPLY 
TO AVOIN TRANSFER IS BY WAY OF APPEAL TO CounrT wie 375 


CREDITOR, ATTACHING WHETHER CAN DUE TO SET ASIDE FRAUDULENT 
TRANSFER ON HIS OWN BEHALF ONLY see oe eee 588 


CREDITORS, INTENTION TO DEFEAT ALL, WHEN TO BE INFERRED... 588 
CRIMINAL C\SE, APPEAL TO PRIVY COUNCIL, PRACTICE IN pe 53 


CRIMINAL LAW—Reading depositions to wit nesses—Irregularity— 
Absence of failureof justice—Magistrate formulating nw charge— 
Option of accuscd to be tried by another Court—Privy Council 
Practice—A ppealin criminal case—Cocde of Criminal Procedure (Act 
V of 1898), scclions 190,191, 360.537. Theappellant wastried by 
a District Magistrate andconvicted. At the trial the depositions of 
witnesses were read over to them while the case otherwise pro- 
ceeded, and thedepositions of some of the witnesses were handed 
tothem to read to themselves, The Code of Criminal Procedure 
provides by section 300 thatthe deposition of each witness should 
be read over to him in the presence of the accusedor his pleader. 
The High Court confirmed theconviction holding that the course 
pursved was merely anirregularity within section 537 of the Code, 
and thatas no failure of justice hed been oci:asioned that section 
saved the conviction from being Vitiated. No objection had been 
taken atthe trial and no inaccuracy in the depcsitions was. 
suggested, The Judicial Committee granted special leave to 
appeal. Held, that as there had been no actral or-possible failure 
of justice the appeal failed whether the sections of the Code had 
or had not been properly applied. According to the well estab- 
lished practice of the Privy Council appeals incriminalcases are: - 
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atlowed only when it was shown that sutstantial and grave injustice 
had been done ; the granting of special leave does not relieve an 
appellant of showing that thatisthe case. In re Dillet, (1887) 12 
App. Cas. 459, 467 and Arnold v. King-Emperor, (1914) 41 A. 
139 ; 41 Cal 1023—followed. Suiraman.a Iyer v, The King- 
Emperer, (1901) 278 L.A, 257 25 Mad. 61- distinguished, Held, 
further. (a) that the read ng over of depesitions to witnesses while 
the case was otherwise proceeding was not a violation of section 
3<C of the Code, the object of reading over being to secure an 
accurate :ecord irom the witness of what he meant to say, not to 
exable the accused or his pleader to suggest corrections ;it was 
howeier better that depositions, unless merely formal, should be 
read over so that the accused or his pleader could give their 
undivided attention to the matter, (b) that the giving of depositions 
to witnesses to read to themselves wasrightly treated bythe High 
Court as an irregularity cirable under sec‘ion 537 of the Code. 
Hira Lal Ghose v. Empercr, (1924) 52 Cal. 159 and Dargali v. 
Emperor, (1924) 52 Cal. 49 )--disappreved, In section 537 of the 
Code the passage beginning ‘‘ unless such error ’’ qualifies each 
of the clauses which precede it. not merely clase (cd), though itis 
so printed in Government publications. No serious defect in the 
mode cf conducting a ciiminal trial can be justified or cured by 
the consent of the advocate of the accused. Held, further, that 
the magistrate in formulating against the appellart, after hearing 
the evidence, a new chargein pl:ce of one originally framed, was 
acting under clause (a), not clause (c) of section 190, sub-section 
1 of the Code ; consequently section 191 did not apply, andit was 
not necessary to inform the arpellant that he had a right to be 
tried hy another Court. Emperor v. Chedi, (1905) 23 All, 212— 
distinguished, Beguv. King-Empzror, (!°25) 52 1.A.191, 6 Lah. 
226 ; Jyotish Chanda Mukerjee v, King-Emperor, 36 Cal. 935 ; 
Reg. v. Sheik Barn, 8 W.R. (Crim.) 47>: referred to. 
ABDUL RAHMAN v. KING-EMPEROR ae eos 53 
CRIMINAL PROCEDURE CODE, SECTION 103 Sis a8 sie 291 
CRIMINAL PROCEDURE CODE, SECTIONS 190, 191, 360, 537 ae 53 


CRIMINAL PROCEDURE CoDE (AcT V oF 1898), sEcTION 145—Onmzis- 
sion by nlagistrate to record in writing his reasons for believing 
that dispute would lead to breach of peace, whether a material 
illegahity Held, that the omission of a magistrate to state the 
grounds in his initial order that he is satished of the existence of a 
dispute likely to cause a breach of the peace, as stated in section 
145 of the Criminal Procedure Code, is not such an illegality as to 
\itiate the whole proceedings, provided gro-nds for such belief 
do exist and the enquiry by the magistrate has been duly made. 
Subramaniam Aiyar v. King-Emperor, 25 Mad. 61; V.M. Abdul 
Rahman v. King Emperor, 5 Ran. 53—referred to © 


Maunc Pu v. Maune CuiT Pyu Sas Sate sa8 129. 


CRIMINAL PROCEDURE CODE (AcT V oF 1898), secTrons 162 AND 
476--Whether section 162 prohibits use of statements made to 
police-officer,in procecdings under section 476, Held, thatsection 
162 of the Code of Criminal Procedure does not proMibit the use 
of statements made by anv person to a police-officer in the course 
of an investigation under Chapter 14 of that Code, in proceedings 
under section 476 of the Code, in cases where the alleged offence 
whichis under consideration in the proceedings under section 
476 was not under investigation at the time when the statements 
were made, 


U HtTin GYAW AND EIGHT OTHERS v. KING-EMPEROR .. 26. 
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CRIMINAL PROCEDURE COpE(AcT V OF 1898), secTIONS 252,253, 259— 
The State and not a private person is responsible for the conduct 
or withdrawal of non-comboundable or cognisable warrant cases, 
Held, that the principle underlying the provisions dealing withthe 
trial of non-compoundable or cognisable warrant cases is that 
whether instituted on complaint or otherwise the final respon- 
sibility for the conduct ol such cases rests with the State and that 
where there is reasonable ground for believing that an offence has 
been committed, once the machinery of law has been set in motion 
the right of arresting its progress rests with the State alone, and 
not with a private individual. . 

Maune THu Daw vw. U Po Nyun aay OWS oa 136 

“CRIMINAL PROCEDURE CODE (V OF 1898), SECTIONS 421, 422— Appeal 
against conviction on more than oue charge—Sumimary dismissal, 
in respect of one conviction, of the appeal, whilst admitting it 
on the other conviction-- Practice undesiralle but not illegal. 

Where, in the accused’s appeal against convictions on two 
charges in one trial, the Appellate Cuurt summarily dismissed 
the appeal in respect of one charge whilst admitting the appeal in 
respect of the other charge, held that the practice was not illegal, 
though it is undesirable, 
L. M, IsMattv. KING-EMPEROR ves coe ase 274 

“CRIMINAL PROCEDURE Cong (AcT V oF 1898), s.476B—Secoud appeal 
whether maintainable against order for complaint by lower 
appellate Court. Held, that where the trial Court refused to 
lay a complaint under the provisions of section 476 of the Criminal 
Procedure Code and the lower appellate Court on appeal ordered 
such complaint, an appeal does not lie to the Hight Court against 
suchorder. Muhammed Idris v. The Crown, 6 Lah. $6 ; Somabhai 

Vallavbhai v. Adibliai Purshottam, 48 Bom. 401—followed. 
Faujdar Raiv. Emperor, Criminal Revision No. 5 of 1925 (Patna 
High Court)—dissented from. 


Ma ON KHIN v, N.K.M, Firm ane  Bigy ai 523 
CRIMINAL PROcUDURE CoDrk, SECTION 488, RES JUDICATA WHETHER 

APPLICABLE TO aa ee ove iy er 697 

CRIMINAL PROCEDURE CODE, SECTIONS 497 AND 498 ene nis 276 


CRIMINAL PROCEDURE CopE (AcTt V oF 1898, s. 520—High Cour 
whether competent to order restitution of property returned under 
section 517—Properly in the possession of third party—Procedure 
to be adopted Lefore ordering return under section 517. Held, 
that where the question of right to possession is not one between 
the complainant and the accused but between the complainant 
and a third person, an order for the restoration of the property to 
the complainant should not be made without first giving the third 
party an opportumty of being heard. Held, further, that the 
High Court on arpeal can order restitution of property, restored 
to one party under section 517 of the Criminal Procedure Code. 
Kyin Tan v. E Cho,4 L.B.R. 14—dissented from. Ma Thein Nu 
v. Ma The Hnit, 12 3.L.T, 266—followed, 
SHWE WA¥W. C. 1. MEHTA AND ONE > es 553 
‘CROWN DEBTS, PERSON IMPRISONED FOR, WHETHER MAY BE RELEASED 
BY INSOLVENCY CouRT see ses se iv 806 
DAMAGES FOR TRESPASS OR TROVER VARY ACCORDING TO PARTY’S 
INTEREST IN LAND—Lessee from Governn.ent . not-entitled to 
remove minerals or earth— Damages awardable when earth is 
removed, Held, that a lessee from Government who has only 
grazing and cultivation rights over a piece of land and is not 
entitled to extract any minerals or earth therefrom, cannot claim 
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the value of any earth removed, and can only claim damages for 
deprivation cf the use of part of the surface of the earth, z.e., the 
diminution in the value of hisland, Damages vary coasiderably 
according to a party’s interest in the land. 


Burva Rartways Co., LtTp. v. MAUNG H1ia Tin ae 


DAMAGES, MEASURE OF, FOR TRESPASS OR TROVER ... Pays 


‘‘ DEATII OR TRANSPORTATION FOR LIFE’’ PHRASE IN SECTION 497, 
CKIMINAL PROCEDURE CODE, TO BE CONSTRUED DISJUNCTIVELY .., 


DEBTOR, DUTY TO SEEK CREDITOR HOW FAR RECOGNIZED ave 


DECLARATORY SUIT BY OSTENSIBLE OWNER UNDER A REGISTERED SALE 
DEED UNDER O. 21, R, 63, CIVIL PROCEDURE CODE (AcT V oF 1408} 
—Burden of proof on attaching creditorto show sale to be 
frauduicnt—Adequacy of consideration. Held, that where the 
ostensible owner of a property under a registered sale deed 
institutes a suit under Order 21, rule 63 of the Civil Procedure Code 
to establish his right tuereto, the burden of proof to show that the 
sale is a fraudulent one is on the creditor who has attached the 
property for somebody else’sdebt. He may prove that byshowing 
utter inadequacy of consideration but where, as in this case, the 
substantial part of the consideration was proved, the mere failure to 
prove a comparatively small part of it as paid in cash cannot lead 
to the conclusion that the sale was fraudulent. 


V.E A.R.M. FIRM AND ANOTHER v. MaunG Ba KYIN nae 
DECLARATORY SUIT WITHOUT CONSEQUENTIAL RELIEF WHEN 
PERMISSIBLE mvs i sao aa sas 


DECREE AGAINST BUDDHIST HUSBAND OR WIFE, EFFECT OF aa 
DECREE AGAINST PERSON NOT THE LEGAL REPRESENTATIVE A NULLITY 


DECREE, APPEAL AGAINST, WHETIIJER OKDER SETTING ASIDE EX-PARTE 
DECREE CAN BE QUESTIONED ON “ $ one 


DECREE FOR ANNUAL PAYMENT, STARTING POINT OF LIMITATION ON 


DEFAULT ne ; wee ron sie 
DELIVERY OF POSSESSION WHETIIER ESSENTIAL TO COMPLETE GIFTS AT 
MAHOMEDAN LAW... ee sae eae eee 
DEMAND BY CREDITOR’S ADVOCATE NOT SUFFICIENT FOR PURPOSES OF 
SECTION 163 (1), CoMPANIES AcT aes ee tes 
DESERTION, EFFECT OF AT BUDDHIST LAW ON DIVORCE won 


DESERTION, WHETHER RESULTS IN AUTOMATIC DIVORCE one 
DISCHARG# MAY BE REFUSED FOR PRFSUMED SUPPRESSION OF ACCOUNT 


BOOKS OR NON-KEEPING Ot BOOKS eee nee ae 
DISCRETION 0° MAGSSTRATE IN GRANTING BAIL HOW To BE EXERCISED 
DISMISSAL FOR DEFAULT WHEN APPEALABLE ane aoe 
DISMISSAL FROM SUIT, WHETHER DEFENDANT STILL A PARTY FOR PUR- 

POSES OF SECTION 47 OF THE CIVIL PROCEDURE CODE om 
DISMISSAL OF APPLICATION TO SET ASIDE AN EX-PARTE DECREE WHEN 

A BAR Tu SUIT ON FRAUD a ast e.. one 
DISPOSAL OF PROPERTY INFORM OF A GIFT, WHEN CONSTRUED AS A 

AVIEL aes 48s sae sz ee ues 
DISPUTE LEADING TO BREACH OF PEACE, OMISSION OF MAGISTRATE 

TO RECORD REASONS FOR BELIEVING THE LIKELIHOOD OF wie 


DIvoRcE, AT BUDDHIST LAW FOR DESERTION, EXPRESSED ACT OF 
VOLITIGN UNNECESSARY FOR ... eee eee soe 
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DIVORcE AT MAHOMEDAN LAW WHEN EFFECTED oon ae 
DIVORCE, CHILD OF WHEN CAPABLE OF INHERITING aie aes 
DIVORCE, PARTITION ON, AT BUDDHisT Law Dae a3 


DocuMENT REQUIRED TO BE REGISTERED HOW FAR ADMISSIBLE IN 
EVIDENCE WITHOUT REGISTRATION oo aoe eos 


EFFECT OF EXPIRY OF A TEMPORARY ActT-~Suit filed before expiry and 
coming up for hearing after expiry of Act—Effect of defence raised 
under the Act—Rangoon Rent Act(Burma Act 1X of 1925), section 
10. Plaintiffs sued defendant for ejectment from their premises, 
when the Rangoon Rent Act wasin force. Defendant relied on 
the protection given to him under the said Act, but the Act expired 
by the date the suit came on for hearing. Held, that as the 
Rangoon Rent Act was a {emporary Act, on its expiration parties 
are relegated to the position they held under the general law 
except in respect of those matters specially provided forthe Act 
itself. Section 10 of the Act did not alter the law or create any 
new legal rights but merely placed arestriction onthe Court and 
prevented it from passing a decree which it would otherwise have 
been bound to pass. Consequently on the expiry of the Act, 
defendant's plea which he could only raise tnder the Act, had to 
be disallowed thovgh the su‘t was instituted prior to the expiry 
of the Act and was pending whenitexpired, Kisharedasv. Alimcd 
Suleman. 49 Bom. 567 ; Kundanimal v, Daya, 52 Cal. 551; RK. 
Modi & Co. v. Mahomed Bhai, 41 Bom. 724+—referred to. 


Tuer SooraTEE BARA BAZAAR Co., Ltp. v, HOOSAIN HAMADANEE 


& Co wale eae eas ie 
** EFEECTS,’’ MEANING OF axe ams ax 
EJUSDEM GENERIS, MEANING OF _... eee wes 
EQUITABLE MORTGAGE WiETHER IMPORTING A PERSONAL COVENANT TO 
REPAY ae ro ane sa aes 
EsTOPPEL BY TENANCY See aes oak 
EVIDENCE ACT, SECTIONS 60 AND 63 aes ees a 
EVIDENCE AcT, SECTION 91, WHEN SECONDARY EVIDENCE OF A PALM 
LEAF DOCUMENT EXCLUDED... ses aes wa 
EVIDENCE ACT, SECTION 91, PROOF OF MORTGAGE INVALID FOR WANT 
OF REGISTRATION HOW FAR EXCLUDED ous ous uae 


EVIDENCE AcT (I oF 1872), s.92—No bar to extrinsic evidence of 
circumsStauces to show relation of written language to existing 
facts—Whether extrinsic evidence admissible to show nature of 
debt when document recites it as cashloan. Held, that whilst 
section 92 of the Evidence Act does not permit oral evidence to 
ascertain the inteft'on of the parties to a deed, it does not enact 
that no statement of fact in a writteninstrument was to be con- 
tradicted by oral evidence, nor does it prevent admission of 
extrinsic evidence of cricumstances to show the relation of the 
written language to existing facts. Where the deed in suit 
recited the debt as a cash lozn, it was open to the defendant 
to prove that it Was really rant partly overdue and partly 
falling due later and that it was paid off. Balakishen Das v. 
Legge, 22 All. 149 (P.C.) ; Sak Lal Chand v. Indargit, 22 All. 


370 (P.C.)—referred to. Babu RSS.J.Ramv. C.R.M.R. Chetty, 


Civil ist Appeal 71 of 1906, Ch C.L B.—distinguished. 
HAJEE LIN AND ONE ¥. MAUNG BAAND ONE www tes 
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EVIDENCE ACT (I oF 1872), s.92— Oral agrecment on a matter on which 
the deed ts silent—Sale—Reg istration of sale deed without tayment 
of consideration—Purchaszr’s t:tle.. The defendant-vendor of a 
piece of land pleaded that he agreed to sell the landto the 
plaintiffs for Rs. 480 on condition that they paid the interest on 
the purchase-money p:id by him at the auction amounting 
approximately to Rs 300. The cocument was silent as to any 
payment cf Rs. 300 as pirchase-money or otherwise and there 
was no recital of receipt of consideration. Held, that section 92 
of the Evidence Act does not bar oral proof of the agreementas a 
preliminary to a sale for Rs. 480. Held, further, that, if the 
purchase price has not been paid, registration of a sale deed 
would entitle the vendee to a decree for possession only on 
payvinent of the purchase price. Batjnath Singh v. Paltu, 30 All. 
125; Ponnayya Goundon v. Muthu Gouudon, 17 Mad. 146; 
Ramalinga Mudaliv. Ayyadorat Nainar, 28 Mad. 124—referred lo, 


MAuNG Mon v. Ma KIN OH AND ONE one sae 636 


EVIDENCE AcT (I o¥ 1872}, s.92—Oral evidence to prove an outright 
sale by deed to le a mo't gage madmissible, Where a registered 
instrument clearly showed a transaction between the parties to be 
a sale, oral evidence to show thatit wasintended to be amortgage 
or that there was a contemporaneors oral or unregistered 
agreement, forn ing part of the same transaction, to re-sell the 
property is inadmissible in evidence. It is otherwise, when 
the agreement to re-sellis a distinct transaction. Section 92 of the 
Evidence Act will not allow oral evidence of intention of parties 
to a deed to construe such deed. Balkishen Das v, Legge, 22 All. 
149; Maung Bin v. Ma Hlaing, 3 UL B.R. 100; Maung Wala v. 
Maung Shive Gon. t Ran 472; Ma Thaungyv. Ma Than, 5 Ran. 
175; North Eusteru Railwav Co. v. Lord Hastings (1900) A.C. 
270; Watchem v. dtlorney-Geneéra! of East Africa Pretectorate, 
(1919) A.C, 533—referred to. Bafinath Sfigh v. Hajee Fulley 
Mahomed Hajee Abba, 3 Ran, 106—distinguished 

MatNnG SHWE HPOO AND EIGHT v, MAtNG TUN SHIN AND 
THREE othe Ar iy aie oa 644 

EvIpENCcE AcT ([ or 1872), s. 92—On deniand proimissory-note— 
Defence that it is a matter of fartnership transaction and 
accounts when inadmissible—Unl1juidated claim cannot be set-off 
agatust c'aim on fromissory-note. Where the defendant pleaded 
that he had given the on demand pron issory-note in suit to the 
plaintiff not for a loan, but for an advance on account of a partner- 
ship to he accounted for when the partnership account was gime 
into, eld, that such a defence cannot beallowed, This is not a 
defence of no consideration or a condition precedent to the 
attaching of an obligation, but an attempt to set-off an unliquidated 
claim against a claim on a promissory-no‘e which is not permis- 
sible. J. 1f, Maueckiee v. Maung Po Han, 2 Ran. 482—distin- 
guished. Vallamkondu Subbiah v. Malupeddi Venkataramial, 
31 Mad. 342—referred to. 

Maunc KYAn Noa v, M.A.R.T A.R, ARUNACHALM PILLAY .., 520 

EVIDENCE Act (I oF 1872), 8s. 92—Operation of section limited to 
tartics to an instrumen!—Trausactio: with a third party not 
governed by this section. Plaintiff sold his jand outrizl tto P bya 
ceed in satisfaction of a debi of Rs. 450. He alleged a contem- 
poraneous oral agreement that P promised to retarn the land on 
paymentofthissum P therealter sold the Jand to the respond- 
ents who agreed with the plaintiff to be bound by his agreement 
with P, On plaintiff suing the respondents on the agreement to 
reconvey the property, the lower Courts held that the evidence 
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was barred by section 92 of the Evidence Act. Held, rcversing 
the judgments, that section 92 would have applied if the suit was 
between plaintiff and P bet it had no application when the 
plaintiff was not suing P and when plainliff wasno party to the 
sale-dced between P and the respondents agains! whom he was 
entitled to prove his agreement wit them. Maung Kyin v. Ma 
Shwe La, 9 L.B.R. 114 (P.C.)—followed, 


MauxG THAN GYAUNG 7, MAUNG PYU AND ONE ans 


EVIDENCE Act (LOF 1872), SECTION 92. Oral evidence to show that one 
ofthe cxecutants of amonetary bond signed only as surety, whether 
admissible, Held, that oral evidence to show that one of the 
executants of a monctary bond to the knowledge of the money- 
lender signed it only as a surety is notadmissible. Harek Chand 
Babu and others v. Bishun Chandra Banerfece,8 C.W.N.101;Nga 
Saing and one v Nga Lu Atng and others, (1906) 2U.B.R. 13— 
followed. Mulchand v, Madho Ram, 10 All, 421 (dictum at p. 
423)—dissenied from. 


Maunc Ko Gyt«. U Kyaw nes wen ove 
EVIDENCE ACT, SECTION, 114 ae we bee see 
EVIDENCE ACT, sEcTIONS 115, 116 as ais ace 
EVIDENCE OF AN INVALID MORIGAGE PERMISSIBLE TO NEGATIVE A 

CONTRACT TO SELL ... Jes erie wae a 


EXECUTED AND UNEXECUTED DOCUMENTS, SECONDARY EVIDENCE OF .., 
EXECUTING COURT WHETHER COMPETENT TO i INTO ALLEGED 


ADJUSTMENT OF DECREE en $5 
EXECUTION OF DECREE - Limitation—Decreefor ee ea and 


for possession on default —Time at which right to possessicn arose 
—construction of decree—Indian Limitation Act (IX of 1908), 
Sch, 1, arts. 181, 182, cl. 7. In 1916 the respondent obtained 
against the. aprellant, her husband, a decree in the terms of an 
award. The dec-ee provided that certain properties were to 
remain in the pos-ession of the defendant ‘* who will pay to the 
plaintiff annually the sum of Rs, 2,000 in the month of Kason, on 
default of payment of the same (Rs. 2,000 annually) the said 
properties will be made over to the plaintiff.” The payments for 
1923 and 1924 not having been made the respondent applied in 
1924 to execute the decree in respect of them, also by delivery of 
possessicn of the properties on the defaultso made There was 
no certificalicn under Order SXI, r. 2 of any payments fo~ the 
years before 1923. By the Indian Limitation Act, 19¢8, S-h. I, 
art. 18/, the period of limitation for rxecutiny a decree is three 
years from the dafe of the decree, but, by clause 7, where any 
payinent is directed to be made at a ce tain date, from that date. 

By art. 181, the period for any application not otherwise 
provided for, is three vears from the date when the rightto aprly 
accrues. Held, taat the application was not bi ured asto the pay- 
ments for 1923 and 1924 having regard to cl. 7, of art. 182 ; nor 
as todelivery of possession since upon the true construction ofthe 
decree the right to possession arose on a default in making any 
annual payment. It therefore becaine unnecessary to consider 
whether there was any time-limit for certifying under Order XX1, 
r. 2 and the effect of an absence of certification. 


MaunG Sin v. Ma Tok hie aes Se ai 
EXECUTION, TRANSFER OF DECREE FOR, A MINISTERIAL AND NOT A 
JUDICIAL ACT Se men om cea ore 


EX-PARTE DECREE SETTING ASIDE OF, WHETHER QUESTIONABLE ON 
APPEAL AGAINST FINAL DECREE ae aor 
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EXTRINSIC EVIDENCE OF CIRCUMSTANCES 10 SHOW RELATION OF 
WRITTEN LANGUAGE TO WRITTEN FACTS WHETHER ADMISSIBLE 


FAILURE OF JUSTICE NECESSARY FOR APPEAL TO PRIVY COUNCILIN 


CRIMINAL MATTERS ies) see see oe 
FILIAL RELATIONSHIP, WHAT AMOUNTS TO KEEPING UP OF 
FINAL ADJUDICAII‘ N OF RIGHTS, WHAT IS NOT ra a 
FRAUD AND COLLUSION BETWEEN PURCHASER AND DEFAULTER, EFFECT 
OF ON PURCHASE AT REVENUE SALE eee one aes 
FRAUD, NATURE OF, SUFFICIENT TO VACATE A DECREE... 6 


FRAUD, SUIT TO SET ASIDE DECREE AS OBTAINED BY— Dismissal of 
apdjlication to set aside au exparte decree whe a bar to suit— 
Disnrissal not on merits is not a bar. Held, that the dismissal of 
an application to set aside an exparte decree for failureto furnish 
securily does not bar a suit to set usive the cecrve as having been 
obtained by fraud. K. E. Musthan v. Babu Mohendra Nath 
Singh, 1 Ran, 500—cdistinguished. Radha Raman Saha v. Pran 
Nath Roy, 28 Cal. 475, P.C.—foll.wed. M.A, Maisiry v. Abdul 
Azz Rahman, & Ran. 46—set aside. 


M. A. MAIstTRY v. ABDUL AZ1Z RAHMAN oe ss 
FRAUDULENT PREFERENCE TO CREDITORS, BURDEN OF PROOF OF ..,. 
GIFT AND PARTITION DISTINGUISHED ia a re 
GIFT IN FAVOUR OF UNBORN LONEE VOID UNDER SurIAH MAHOMEDAN 

Liw aa aes ase are aes 
GIFT WHEN CONSTRUED AS A TFSTAMENTARY DISPOSITION ret 
Goors ENTRUSTE)) FOR SALE WHETHER TKUS! PROPERTY wie 


GOVERNMENT ADVOCATE'S CONSENT NOT NECESSARY 70 MAKE PARTIES 
DEFENDANTS IN SULTS UNDER SECTION 92 OF THE CIVIL PRo- 
CEDURE CODE ane “ss ee eo ink 


GoVERNMENT SERVANT, ABSENCE, OF FROM COURT WHEN A PARTY, 
WHAT I8 ‘* SUFFICIENT CAUSE ”’ FOR ae wes ae 


HEARING NOCUMENT READ OUT NoT SUFFICIENT SECONDARY EVIDENCE 


HEIRS IN THE SAME DECREE OF RELATIONSHIP SHARE PER CAPITA AT 
Buppuist Law , se we st wate 


HicgH COURT, POWERS OF, TO ORDER RESTITUTION OF PROPERTY 
RETURNED UNDER SECTION 517, CRIMINAL PROCEDURE CODE ... 


HIGH COURT WHETHER COMPETENT 10 REVISE DECISIONS OF ELECTION 
COMMISSIONERS ean a8 as wee avs 


HIGH CoURT’S POWER OF GRANTING BAIL 1N THEORY AND IN PRACTICE 


HIUSBAND OR WIFF, POWER TO BIND JOINT PROPERTY Al BUDDHIST 
LAW ae as ae an ee one 


HUSBAND OR WIFE, SUIT AGAINST, IS GENERALLY IN REPRESENTATIVE 
AND PERSONAL CAPACITY AT BUDDHIST LAW ae on 


INcOME-TAX ACT (XI oF 1922), s. 67—Bar to Civil suit—Plea that 
asszssee is not liable for acertain income not kis, whether suit lies 
on—Rem:dy of assessee—Statute deali.g with total ambit of rights, 
effect of —Svction 67 whether ultra vires—Guvernment of Iudia Act 
(9and 10 Geo. 5, c, 101),s.32. The Income-tax Office called upon 
the appellant who was descrited as proprietor of a certain 
pharmacy to make areturn of his income. He returned the form 
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without making any réturn, alleging that he was not the proprie- 
tor of the pharmacy, The Income-tax Officer levied the assess- 
ment in default ofthe return. Plaintiif fled his suit for the return 
of the money Held, that section 67 of the Income-tax Act was a 
bar to the suit. The assessee’s remedy was provided in the Act 
itself, ciz,, to apply to the officer to revise his assessment to appeal 
from his adverse order tothe As:istant Con m'ssicner and irom him 
to the Commissioner and then a reference tothe High Court. The 
Act dealt with the matter c.mpletety and whenever a statute deals 
with certain rightsit is easy to ccnclude that it deals with the total 
ambit of those rights and leaves ncthing standing outside the 
Provisions of the statcte. The officerdid not act u/tiq vires in 
assessing the appellant for an income that had arisen in British 
India and amere alleged error of description of an assessecis no 
excuse ior nut making areiurn. Held, also, that section (7 of the 
Income-tax Act is not #ltra vires for a suit of this nature would 
nothave fain igainst the East India Company. Forbes v. 
Secretary of Stute for India, 42 Cal. 151— followed, Secretary of 
State fer India vy, A. Forbes, 3 PLAT. 1255 Skeoburan Singh v. 
Kulsumiun nissa, 49 All. 367 (P.C.)—referred to. Hajve 
Rahent‘ulla v. Secretary of Stite for India, 27 Bom. L.R. 1507 ; 
Sceretary of Stute for India vy Moment, 7 L.B.R. 10 3 Spooner v. 
Juddow, 4+ Moore's I.A, 353—distin guished. 


Dr. R. N. SINGH vw, SECRETARY OF STATE FOR INDIA IN 
CoUNCIL eae ve a ee 825 


INJUNCTION WHETHER OBTAINABLE AGAINST TRESPASSER TO REMOVE 
TREES AND BUILDINGS Sei aes tee woe 404 


INSOLVENCY, ADMINISTRATION IN—Setiing aside a transfer made by 
adin'n'strator---Presidency-Towns Insolvency Act (IL of 1909), 
Sé.ti01 110—Action uiucder sections 36(5) aid s6to be at the ins'ance 
of the Official Assignee—Sectians >6,55 and 56 whether appli:able to 
adininastyation ta tnolvency—lusolvency Court whether competent 
to declare voidtransfers i: ad ninistratronu in iusolvency—Remedy 
of creditor on Official Assignee refusin: to take action to s:t aside 
transfer by insoltent—Se.ti-n 86. Held, that transfers made by 
the administrator of the estate which was administered in 
insolvency can be set aside only under section 110 of the Presidency 
Towns Insolvency Act, Held, furiher, that such transfers cannot 
be set aside by the Insolvensy Court under section 7, which is not 
applicable to administration in insolvency and that the only 
tremedyisby wayof arcguiar suit. Held, further, that action 
unde> sections 36 (5) and 56 of the Act must be taken by the 
Official Assignee no creditor being competent tu act. Held, that 
if the Orficial Assignee refuses to move to have the transfers set 
aside the c-editor’s relief is by way of appeal to the Insolvency 
Corrt under section £6 and not by way of an application for leave 
to apply to have the transfer set aside. Semble :—Sestions ~6, 55 
and 56 of the Presidency- Towns Insol ency Act arenot applicable 
to administration in insolvency. Eyv-farte Official Receiver re 
Gould, 19 Q.B.D. 92; In re Surajmal, 26 C.AV.N. 803; Kolhapore 
x. Port Commissioners, 4 Ran. 157; Re Hewit/, 15 Q.8.D. 159 ; 
Sitaram v Havibax 30 C.W.N. 914; The Mercantile Bank of 
India v. Tite Official Assignee, 39 Mad. 350—referred to. 

IN THE MATTER OF THE ESTATE oF P.A, MoHAMED GANY, 
DECEASED see ase os one 

INSOLVENCY Court INCOMPETENT TO VOID TRANSFERS ON ADMINISTRA- 

TION IN INSOLVENCY oes ate ron ae 375 


INSOLVENCY CouRT WHETIIER COMPETENT TO RELEASE A CROWN- 
DEBTOR sem xe ss os ons 806 
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“INSOLVENCY, SALE BY RECEIVER IS NOT SUBJECT TO ORDER 21, CIVIL 


PROCEDURE CODE oes see eee tee 
LINSOLVENT'S TRANSACTIONS KEFORE DISCHARGE wITH BONA FIDE 
DEALERS WHEN BINDING ON OFFICIAL ASSIGNEE too vee 


InsuRANCE-—Clause forfeiting policy after three months of rejection of 
claim—Rejection to be wiequivocal and to be strictly proud, A 
clause in the policy of insurance against firereads*’. . . .if 
the cliim be made and rejected and an action or suit be not com- 
menced within three months after such rejection . .. . . 
this policy shall he forfeited”. Held, that before so stringent a 
condition as this can be enforced, it must be proved that there 
was an unequivocal repudiation of liability by the Insurance Com- 
pany and thatsuch repudiation must be proved strictly. Held, on 
the facts that as the 1.tter relied upon by the Insurance Company 
and addressed to the assignee of the ins irer merely questioned the 
right of the assignee, this is not such repudiation as would effect 
forfeitu-e of the policv. G. Rainey and one v. The Burma Fire 
and Mavine Insurance Co., Ltd., 3 Ran. 383—referred lo. 


THE UNIVERSAL FIRE AND GENERAL INSURANCE Co., LTD. 
v. THE JAPAN COTION TRADING Co,, LTD. AND ONE a 


‘INTENTION WHERE BLOWS ON HFAD CAUSED DEATH see 


IRREGULARITY IN PROCEDURE IN CRIMINAL CASES WHEN CURED 

JOINDER OF PARTIES IN AN ADMINISTRATION SUIT wast 

JoInT OWNER IN ENJOYMENT OF PROPERTY FOR A LENGTH OF TIME, 
APPLICATION FOR RECEIVERSHIP AGAINST dia ve 


JOINT PROPERTY OF BUDDHIST COUPLE SUBJECT TO JOIN’ DEBTS ... 

‘JuDGMENt—Order under Rule 58:31) of Order 21, Civil Proc-dure Code 
not final adjudication of rii:ts —Tetters Faten!, clause 13 not 
applicable. Held, that an order under Rule 58 (1) of Or-ler 21 of 
the Ci.il Procedure Code merely decices that a certain summary 
remedy given by the Code is not available to the appellant and 
that accordingly itis not.a Anal adjudication of the rights of the 
parties, Held, thatsich ap order does not amount to a judgment 
within the meaning of clause 13 of the Letters Patent. fa Than 
My:nt v. Maung Ba Thein, 4 Ran. 20; P. dtdvol Gafoor v. The 
Official A ssignec, 3 Ran. 605 ;Sabitri Thakurainu v, Savi, 48 Cal. 
481: Yeo Eng Byan v. Beng Seng & Co., 2 Ran 469—followed, 
Sabliapathi Chetti v. Nurayansami Chetti, 25 Mad, 555— 


dissentcd from. 
JAMAL BRoTHERS & Co., Ltp. v. CHIP Mou & Co. aa 
“* JUDGMENT,”’ AN ORDER REFUSING AMENDMENT OF PLAINT FOLLOWED 
BY DISMISSAL OF SUIT Is A nes a tk 


JUDGMENT, MH#ANING OF, UNDER LETTERS PATENT, CLAUSE 13 


“ JUDGMENT", ORDER OF THE ORIGINAL SIDE OF THR HIGH CouRT 
APPOINTING RECEIVER IS A ans eee vee 


‘JURISDICTION—Pluce in which cause of action arises—Duty of debtor 
to sek cre litor—Place of payment impliedly fived—High Court 
Charter, cl. 10, Indian Coutract Act (IX cf 1872), s. 49, Where 
there is an obligation to pay money, and, either front the terms of 
the contract or from the necessities of the case, a further obligation 
is ir plied to find the creditor so as to pay him, section 49 of the 
Indian Contract Act, 1872, as to the plice for performance of 2 
promise when no place is fixed, does not apply. By a contract 
made in Cale tta the appellan’s ag‘ecd to make good to the 
respondents defrults in payments to them in respect of sales and 
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purchases of grainin Rangoon, where the respondents had a 
business branch. By ieave of the High Court at Rangoon the 
respondents sued app: Hants in that Ccurt for money due under 
their agreement. Held, that the appellants were under an 
implied obligation to pay in Rangoon and that consequently part 
of the cause of action arose there and there was jurisdiction 
under c', 10 of the High Court Charter. Puttappa Manjaya v. 
Virabhadrappa, (1908) 7 Bom. Law Reporter 993—-dist inguished, 
Dhungzisia Nusserwanfiv A. B.Fforde, 1887) 1.L.R. 11 Bom. 649. 
Motilal v. Surajmal, 11904) L.L.R. 30 Bon, 167, and Bansilal 
Abirchand v. Ghulam Mahbub Khan, ($925) L.R. 53° IA. 583 
LL.R. 53 Cal. 89—-referred to. 


SONIRAM JEETMULL, A FIRM v. R.D. TATA & Co., Ltp. ies 45t. 


JURISDICTION OF COURT TO ENTERTAIN 4 SUIT TO VACATE A DECREE 
OBTAINED BY FRAUD—Nat ure of fraud—Effect of tailure of plaintiff 
tofurnish security as ordered on his application tothe first Court to 
set aside ex-pirte decree—Rangoon Small Cause Court Act (Burina 
Act VII of 1920), Schedule I, Rule78. A Court has jurisdiction to 
vacate adecree, whether it be a consent decree, an es-parte decree, 
or a decree passed after contest, on account of fraud, But the 
jurisdiction musi be exercised with care and reserve the fraud 
alleged mist be an extrinsic fraud such as has prevented the party 
from placing hiscase before the Court. Where the plaintiff alleges 
that he was never served with the summons in a suit filed against 
him in the S$ nall Canse Court of Rangoon and that the signature 
on the copy of the summons was a forgery, he may file a suit to 
set aside the decree obtained by such fraud. Bat where he had 
already applied to the first Court to set aside the decree on the 
samme ground and his application was dismissed on account of his 
failure to furnish secinity as req vired by tie Court, he cannot ask 
the s:cond Cow t fur an adjudication on the same point rs that 
would enable him to evade a statutory provision. Janki Kuer v. 
Mahabir, 58 1.C, 317; Kadirvelu v. Kuppusawmy, 41 Mad. 743 ; 
K.P. Musthan v. Babu Mohendra Nath Singh, 1 Ran, 500, ; Kripa 
Sindhu v. Nandu Charan,1 PUT. 206; Nauda Kumar v, Ram 
Jiban, 41 Cal. 990 ; Ram Narain v, Tooki, 5 P.L.J, 259—veferred 
to (over-ruled, Seep. 471), 


M. A. MAISTRY @. ABDUL AZIZ RAHMAN eee oe 46- 


KITTIMA, CLAIM TOSTATUS OF, BARS A FRESU SUIT CLAIMING APATITHA 
STATUS ora eo wae Pre ae 565- 


LACHES BAR REMEDY IN INSORVENCY axe =e See 384. 


Lanp Acguisition Act (J OF 1894), s. 23 (1)—‘' Market-value” of land 
meaning of —No difference between English andIndian principe of 
awarding compensation. Hel!, that thereis no difference between 
the English and Indian principle of determining conipensation to 
be awarded for landcompulsorily acquired. The Court takesinto 
consideration the markzt-value of the land which is the price that 
an owner willing and not obliged to sell might reasonably expect 
to obtain from a willing purchaser with whom he was bargaining 
for the sale and purchase of the Jand, Thereis no intention to 
compensate for arsy attachment by reason of sentiment or family 
association. Kailas Chandra Mitray. Secretary of State for 
India in Council, 17 C.L.].34, Narasingh Das v Seerctary of 
State for India in Council, 52 1.A.133—referred to. 


Rao BAHDUR REDDIAR SECRETARY OF STATE FOR 
San CHEIN INDIA IN COUNCIL = 799 


LAND IMPROVEMENT LoANS ACT, SECTION 7 (1) (a) wis es 806- 


i 
po 
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‘* LEASE’! MEANING OF UNDER THE REGISTRATION ACT ae 95 


-LETTERS PATENT, CLAUSE 13—Apfeal lies against finding of High 
Court that it has jurisdiction to entertain a suit. Meld, that an 
appeal lies under the Letters Patent against the finding of the High 
Court that it has jurisdiction to hear and decide a suit, alchough no 
appeal lies against asi:ilar finding of a Court otherthan the High 
Court, underthe Civil Procedure Code. De Souza v. Coles, 3 Mad. 
H.C. Reports 384 ; Habbeeb v. Joosub, 13 Bengal Law Reports 91; 
Soonivam v. Tata, C.M. Ap. 82 of 1925, H.C, Rangoon—folluwed. 


HAIEE TAR MAHOMED AND THREE v. ZULAIKHA BAI aes 782 
LEITERS PATENT, CLAUSE 13 oe fr sae 775 


LETTERS PATENT, CLAUSE 13, WHETHER APPLICABLE TO ORDER 21, 
Rove 58 11), Clvin PROCEDURE CODE... a 381 


LETTERS PATENT, CLAUSE 13—Civil Procedure Code (det V of 1908), 
section 92 axed Order 1, Rule 10—Consent of Government Advocate 
whether necessary for making parties defendants—Order refusing 
to join persons as partis ina suit under section Y2 is Jud ginent 
under s.ction 13 of Letters Patent. Held, that under the provi- 
sions of section 92 of the Civil Procedure Code persons who ae 
“mace or added as defendents tu a suit under that section do not 
require any consent in wriling of the Government Advocate, as do 
the plaintiffs. A suit under section 92 operates fn rem and an 
order refusing to join persons as parties, finally adjadicates or 
concludes the matter so far as these persons are concerned and is 
therefore a jadgment within the meaning of clavse 13 of the 
Letters Patent. Commercial Bank of India v. Subju Sahib and 
otlters, 24 Mad. 252—referred to. 

C. E., DooPLY AND FOUR OTHERS v. M. E, MOOLLA ANnD 
THREE OTHERS 5% ‘ita Pan 263 

LETTERS }ATENT. CLAUse 13—Civil Procedure Code (Act V of 1908), 
Order 40, Rule Land Order 43, Rife 8) -4 ppeal from anorder 
of the Original Side appointing receiver —Payi.ent into Court of 
amount clai:ned, effe.t thereof on appointinent of Official Receiver, 
Held, that where an appeal from an order is allowed by the Code 
of Civil Procedure, such an order is to be construed as a judgment 
within the meaning of section :3 of the Letters Patent. An 
appeal therefore lies from an order of the Original Side appoint- 
ing areceiver. Where a party seeks dissolution cf partnership 
and an account, and the defendant pays into Court the amount 
claimed as his eslim ited share, it would be improper to appoint 
the Official Receiver receiver of the partnership assets especially 
if such appointment is prejudicial to the Lusinessinterests of the 
defendant. Aldul Gaffor v. The Official Assignee, 3 Ran. €05 ; 
Mengha Singh v. Sucha Singh, 3 Ran. 307—followed. 

A. R. A. ARUMUGAM CHETTYARAND ONE v. V. K. S. K. M. 
KANAPPA CHETTYAR ... ps6 *. ne 99 

-LETTERS PATENT, CLAUSE 13—Order refusing leave to gene plaint 
followed by dismissal of suit ts a‘ Judgment "~ Civil Procedure 
Code (Act V of 1908), Order 6, Rules 7 and 17—~Amendment of 
mon tary clain based on regtsiered mort age into one on equitable 
mort gage whether permissible Held, that alihough the cause of 
action on an equitable mortgage is different from one on a 
regis:ered mortgage, they are not entirely distinct ; the primary 
relief sought in both is the repavment of money lent with interest. 
So an amendment of the plaint in which it is now alleged that the 
money was lent on the security of an equitable mortgage instead 
of on a reyistered mortgage as originally alleged, may be allowed, 

-as such amendment did not convert the saitinto a suit of another 
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andincunsistent character. Held, that an order refusing leave 
to amend a plaint, followed by a dismissal of the suit, is a 
‘‘ judgment” within the meaning of Clause 13 of the Letters 
Patent, and a partly can appeal against such order and need not 
appeal against the judgment and decree which become invalid, if 
the arder is held to be wrong, Ma Shwe Myat v. Maung Mo 
Hnaung, L.R, 41 L.A. 214 ; Sukhdco Prasad v. Luchman Singh, 24 
All. 455—referred to. 


P, M. CHETTYAR FIRM vw. MA SHWE PON AND Two OTHERS 


LETTING VALUE AS A BASIS FOR ASSESSMENT ae 

LEX LOCI CONTRACTUS, WHAT IS IN MARRIAGES BETWEEN CHINISE 
BUDDH:ST AND BURMESE BUDDHIST ae as ive 

LIABILITY OF OWNER FOR ASSESSMENT ON MACHINERY OF TENANT 
FIXE) IN HIS BUILDINGS ae sa wes 


LimitaTIon—Award in arbitration witiout intcreention of the Court 
—Suit for a dechiration that award is invalid—Article appli- 
CallemTinie from which period runs—Awaid invalid aganist some 
partics theretu—Specific Relicf Act (1 of '877), sections 39, 42— 
Indian Limitation Act (IX of 1908), Schedule I, Article9l. Asuit 
for a declaration that an award oi arbitrators appointed without 
the interve..tion of the Court is \oid is a suit ‘10 cancel or set 
aside an instrume: t” within the meaning of the Indian Limitation 
Act, 1908, Schedute I, Article 91, andthe period of limitation appli- 
cable is therefore that which that article provides, The time for 
the commencement of the period of limitation for bringing the 
suit is net postponed until the date when an application to file 
the award in Court has been refused. The su'tis one to which 
section 39, and 1.ot section 42, of the Specific Relief Act, 1877. 
applies. Hed, that the appellant’s right to bring a suit of the 
above character was barred by Ar icle 93. 


KIRKWOoOD t. MAUNG SIN AND ANOTHER exe see 


LIMITATION ACT NOT APPLICABLE IO PROCEEDINGS IN INSOLVENCY ... 


LIMITATION ACT,SECTION 14, ANALOGOUS PHRASEOLOGY OF, AND OF 
ORDER 7, RULE 10 OF TIIk CIVIL PROCEDURE CODE ware 


LimITATION Act IIX oF 1908),s, 14—Saime cause of action—Good faith 
—Suil on loan.cannot be converted into one on a promissory-note. 
On the last day of limitation a suit was filed against the respond- 
ent on an alleged loan at Thénzé. The transaction, to the know- 
ledge of the agent who verified the plaint, took place at Rangoon 
an: was in fact a conditional guarantee by the respondent for the 
debt of another person. Respondent had signed a promissory-note 
infavour ol the plaintiff's firm, but which was not sued upon. 
The plaint was returned to’b2 filedin Rangoon. Plaintiff now 
purported to sue on the promissory-note and claimed exemption 
from the law ofdimitation. Held, that the present’claim of the 
plaintiff was totally a distinct cause of action from the former and 
c -uld not be allowed, and as it was already barred he could not 
claim exemption under the provisions of section 34 of the Limita- 
tion Act, as it was not the same cause af action, and as the suit at 
Thonzé was based on statements of facts and of jurisdiction which 
were falseto tfie knowledge of the person filing it. Ma Shwe 
Mya v. Mo Hnaung,4 U.B R. 30 P.C. - followed, 


NADESAN CHETTIAR v, SHANKARAN CHETTIAR . wae 


LIMITATION ACT, SECTION 28 ee ne we 
LimiTaTION AcT (IX oF 1908), ScH. I, ART. i Mitaneet driver 
whether an artisan. A moto“-car driver is an artisan within the 
meaning of art. 7 of Ssh. I of the Limitation Act. He must 
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PAGE 
therefore sue for his wages within one year from the date when 
his wages accrue due. 
R. SEWARAM v7. LACHMINARAYAN aes ose bx 477 
LIMITATION ACT, ARTICLE $1 sh ne i wee 186, 266: 


LIMITATION Act (IX oF 1908), ScH. I, ARTICLE 97—Suit on failure 
of consideration—Time from which limitation runs—Money 
advanced on mort gage—Mortsage declaited roi:l- On Argust 6, 
1907, the appeliant and her husband advanced Rs. 10,000 to the 
first respondent, a Mahomedan woman who purrorted tobe acting 
as guardian for her nephew, a miner ; she 28 guardian executrdin 
presence of the lenders a mortgage upon two oil wells professedly 
bzlongi ig to the minor for the sum advanced and interest. In 1913 
the oil wells were sold under a mortgage decree, but in 1918 a 
decree, made at the snit of the minor, set aside the sale and the 
merigagy, on the ground that the first respondent was not his 
guardian and hadno authority On August 9, 1919, the appellint 
(her husband being dead) brovght a suit against the first respond- 
ent, the plaint submitting that zs the money could not be recovered 
from the minor, the fist respondent was liable, and stating that 
the cause of acticn arose atthe datecf the decree of 1918. Bythe 
Indian Limitation Act, 1908, Schedule I. Article 97, a suit for money 
paid under an existing consideration which afterwards fe ils must 
be brough wi:hin three years of the date of the fai'ure of consider- 
ation. Held, that Article 97 applicd to the suit, and that the 
period nf three years did not begin to rrn until the date of the 
decree setting aside the mortgage : and conseqrently that the suit 
was not barred. 

Ma Hnit v. FATIMA BIBI AND ANOTHER Bet ie 283. 


LIMITATION AcT (IX oF 1903), ScHEp. I, AR1S.123, 144—Co-heir’s suzt 
fer asiareinthe corpus ofan inheritance screrned by Article 123 
—Snuit for distribution of estate where ne Peron liolds property for 
beneht of all the heirs by consent, Zovernned by Article 142 cr 144, 
Held, that the appropriate article for suiis, instituted by co-heirs 
for 2 sharein thecorp s of an inheritance is Ariicle 123 of the 
LimitationAct. But where a person holds the property with the 
consent, express orimplied, of allthe heirs onbehalf of them all 
then a suit for distribution of such an estate is governed by Article 
142 or 144 of the Limitation Act. The descendan!s of a person by 
his former wife had a right to claim partition of his estate as his 
heirs against hissecond wifeand her children on that person’s 
death. They didnot doso and allowedthe estate to remain in 
the hands cf the second wife for more than thirteen- years and 
she as the evidence showed, did not recognise the tights of the 
descerdants and did not hold the es‘ate jointly for herself and the 
descendants. Held, that Article 123 of the Limitation Act 
applied and their claim was barred bv limitation. Maung Po 
Kin v. Maung Skive Bya, 1 Ran, 405 ; Ma Tok and néne v Ma Yin 
and seven, 3 Ran.77 ; Tun Tha v. ‘Ma Thit, 9 L.BR, 56— 
referred to. 

MAUNG SHWE AN AND ONE v. MaunG TOK PYUANDONE ... 582: 


LimITaTIon AcI (IX oF 1908!, ScH I, ArT. 142, 144—Adverse 
title—On sale by one co-heirof the join! propery, time runs 
against all the co-heirs, Held, that an alienating co-heir is an 
agent of the other co-heirs and his act in selling the joint property 
is one adv crse to the interests of all the co-heirs. Time runs from 
the date of such sale and not when the heirs file a svit for partition 
in which the right to the land is challenged. MaSan Hla Me 
and onev. Ma Tun Me and one, 3 13. LJ. 105 ; Maung run and 
five v. Ma Taw, P.J.L.B. 132—approved, 
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Matxe Tun U AND Four v. MAUNG TUN AUNG AND ONE 93 


LIMITATION AcT (IX oF 1908), Scu. I, ART. 144—Time runs only 
on possession becoming adverse—Father's possession not necessarily 
adverseto his children—Gift distinguished from partition—Mesne 
Profits wien recoverable. A father on his remarriage made over 
by registered deed the land in suit to his four chiidren by his 
deceased wife towards their mother’s share of inheritance in full 
sat sfaciion. Hecontinued to be in possession but the property 
was managed for the joint benefit of the co-owners. Held, that 
such possession was not adverse to the claim of the heir of one of 
his childreu for partition, made after twelve yea's from the date 
of the deed. Mesne profits are claimable only when the 
possession of the defendant is wrongf.1. Held, also, that a dis- 
position of property by way of gift by a Buddhist intended to take 
elect after his death. is void, but a partition of prope'ty by a 
father with his children on his remarriige is notsuchagift. Ma 
Thein Myaing v. Maung Gyi, 1 Ran. 351—distinguisied. 


Matnc AUNG Ton uv, MAtNncG SAN NYUN AND OTHERS ae 576 
LIMITATION AcT, ScH. I, ART, 181 mee bes = 775 
LIMITATION AcT, ScH. I, ARTS. 181, 182, CL. 7 = oae 422 


Lis PENDENS—Adwwisistration suit—- Avoidance of sale by adininistra- 
tor—-Liimitation Act (1X of 1903), drticle 91. Held, that a suit 
in which one of two co heirs sues the other heir, who is admini- 
strator of the estate for his share of the estate and asks for the 
profits of the estate, in which a preliminary decree was given 
declaring that the vlaintif was entitled to a half share of the 
estate and directing that the vs:al accoun!s and enquiries be taken 
and made, in which a commissioner was appointed to take these 
accounts and enquiries and in which a final decree was given for 
the half share in the estate as found by the commissioner is in 
fact an a:lministration suit, whether or not it is sucha suitin 
form, and the doctrine of lzs pexdens does not apply to such suit. 
Held, thata suit to have a sale made by an administrator set side 
under section 90 of the old Probate and Administration Act 
(section 206 of the new Succession Act) is governed by Article 91 
of the Limitation Act. Burjendra Mohan Sarma v. Manorama 
Dasi, 49 Cal. 911 ; Lee Lim Ma Hock v. Ma Saw Ma Hone,2 Ran. 
4; The Eastern Mort gage and Agen:y Co. y. Rabati Kumar Roy, 
3.C W.N. 260—referred to, 
Ma Kin v. Ma BwIn ee ae e be 266 
Lis PENDENS, WHETHER THE PERIOD BETWEEN RETURN OF PLAINT 
FILED IN A WRONG COURT AND SUBSEQUENT INSTITUTION IN 
PROPER COURT IS sae ae oes age 101 
Lower BURMA LAND AND REVENUE ACI, SECTION 45 a 806 


MAHOMEDAN LAW— Divorce-—Evidence—Secondary Eviderce—Cont ents 
of Document—' Ferson who has himself seen it-’—Indian Evidence 
Act \I of 1872), sections 60, 63. According to Mahomedam law 
a Mahomedan can divorce his wife whenever he desires. He may 
do so without a talaknama or written document and no particular 
form of words is prescribed, If the words used are well under- 
stood as implying divorce, suchas “ falak,"” no proof of intention is 
required ; otherwise the intention must be proved. It is not neces- 
sary that the repudiation should be pronounced in the presence 
of the wife or even addressed to her. Afte: the death of a Sunni 
Mahomedan resident in Burma, it was alleged in asuitthat he had 
divorced his wife. Evidence was given by witnesses that the 
deceased had read to them a document which was not produced 
at the trial but alleged to have been a talaknama, and there was 
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other evidence of statements by him. By the Indian Evilence 
Act, 1872, section 63 ‘“‘Secondary evidence means and includes 

as (5) oral accounts of the contents of documcnts given by 
some person who has himself seen it;” by section 60 ‘oral 
evider.ce must in all cases whatever be direct ; that is to say—if it 
refers to a fact which could be seen it must be the evidence of 
person who says he saw it.” Held, (?) that oral evidence of the 
contents of a document is:admissible as secondary evidence under 
section 63 (5) only if the witness has himself read the document ; 
and that consequently that the section did not render the evidence 
admissible in proof of the contents of the document, (2) that the 
evidence that the deceased had used to the witnesses the word 
“ talak” was not reliable, and that it was not proved that he told 
them that he had divorced his wife or indeed that he had any 
intention of effecting a divorce otherwise than by the execution 
and transmission of the document, which had not been proved, 
(3) that accordingly the alleged divorce was not established. 


Ma M1 AND ANOTHER v. KALLANDER AMMAL (No. 2) aide 


MANOMEDAN LAW —Gift—Delivery of posscssion—Gift to wife—Muta- 
tion— Acts of husband after Mutation—fower of Lozal Goreri- 
ment—Power to adopt any part of det—Section medified by later 
Section—Wakf or Gift ou Trust —Mussalmnan Wakf Validating Act 
(VI of 1913), section 2—Transfer of Property dct UV of 1882), 
sections 1, 123,129. TheTrarsfer of Property Act, 1882, prov ides 
in Chapter VII by sccticn 123, that a gift of immoveable property 
must be made by aregistered instrument, and by section 129 that 
nothing in the chapter is to be deemed to affect anv rule of Moha- 
medan law. By section 1 of the Act {as amended) the Local 
Government of Lower Burma might bynotificaticn extend “the 
Act or any partof it” to Lower Burma. In 1904 various sections of 
the Act including section 123, but notin terms of section 129, were 
extended to the Pegu District. It is well established asaruleof 
Mahomedan law applying in Indiathat a gift by a Mahomedan is 
not vatid unless possession has been delivered and that that ruleis 
preserved by section 129 of theabove Act. In1914a Mahomedan 
conveyed immoveable property in the Pegu Vistrict to his wife by a 
registered deed, he effected mutation into her name; but continued 
to manage the property himself, Held, (1) that the Local Govern- 
ment was notauthorized bysection1,and did not appear to have 
intended, to extend section 123 apart from section 129 ; and conse- 
quently that the aboveruleof Mahomedan law applied in the Pegu 
District under the notification, (2) that the acts of the husband after 
the mutation in reference to the property must be regarded as 
being on his wife’s behalf, «nd that there had been delivery of 
possession within the rule ; and that consequently the gift was 
valid under Mahomedan law. Amina. Bi Bi v:.Khatija Bi Bi 
(1864), 1 Bom, . H.C, 157 and En:nabai v. Hajiratai,(1838)1.L.R 
13 Bom. 352—approved. The definilion of a ‘ wakf” in the 
Mussalman Wak Validating Act, 1913. is for the purposes of that 
Act, and is not necessarily exhaustive apart from the Act. 


Ma MI AND ANOTHER ¥. KALLANDER AMMAL (No. 1) aia 
MALICIOUS PROSECUTION, WHAT MUST BE PROVER IN SUIT FOR 
DAMAGES FOR ee oie wee Sad sae 


MANDATORY INJUNCTION, BREACH OF AN OBLIGATION NECESSARY FOR A 5 


MARKET-VALUE OF LAND, MEANING OF ww ee uae 


MARRIAGE, BETWEEN CHINESE BUDDHIST AND A BURMESE ‘BUDDHIST, 


THE LAW APPLICABLE TO wee eee ave oe 


74 
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MATERIAL IRREGULARITY, OMISSION BY MAGISTRATE TO RECORD 
IN WRITING HIS R¥ASONS FOR BELIEVING THAT DISPUTE 
WOULD LEAD TO BREACH OF PEACE WHETHER A 


MorTGAGE—Personal covenant to pay not always implied—Equitable 
mortgage by deposit of title deeds—Personal covenants when 
excluded—Personal decree when granted. Held, that a personal 
covenant cannot be implied in an anomalous mortgage, where no 
personal obligation to repay is provided for. Held, further, 
that whilst in an ordinary case of an equitable mortgage there 
woald be a personal covenant to repay, where the transaction 
was contemporaneous with a registered mortgage which 
determines the terms of the contract belween the parties, the 
‘personal liability is not always presumed but woald follow the 
registered mortgage. Held, also, that unless a personal 
covenant to repay appears in the mortgage transaction, a 
personal decree may not be granted. Pell vy, Gregory, 52 Cal, 
860—vreferred to. 


GUPTA v, ADMINISTRATOR-GENERAL OF BURMA 


SMOTRGAGE DEED NOT DULY ATT#STED—Ad mission of the deed whether 
sufficient—Evidence Act (I of 1872), s. 70—Admission cannot 
validate mortgoge deed insufficiently attested—Transfer of 
Property Act (1V of 1882),s.59. - Held, that section 70 of the Indian 
Evidence Act applies oniv to a document which is duly attested 
and that a mortgage deed not duly attested is invalid, in spite of 
the admission of the deed by the mortgagor. Aung Rhi v. Ma 
Aung Krwa Pru andone, 1 Ran. 557—distingnished. Hira Bibiv. 
Hari Lall, 5 Pat. 58 P.C.—followed, 


MauncG Po GYI AND ONE v, MaUNG Min DIN 


"MORTGAGE, ORIGINATING IN SIMPLE FORM, BURDEN OF PROOF TO 
EXPLAIN NATURE OF POSSESS!ON OF MORTGAGEE 


eee eee 


MORTGAGE, PROOF OF AN INVALID ORAL USUFRUCTURY, WHEN AND 
HOW FAR PERMISSIBLE 


eee see wee 


MORTGAGE WITHOUT POSSESSION OF MOVABLES—Sale by mortgagor in 
possession —Title of purchaser taking in good faith. Held, that 
the purchaser from the mortgagor in good faith of movables 
mortgaged without possession takes the same free from the 
mortgagee’s lien. Dearle v. Hall, 38 Eng. Rep.475 ; Manackiee 
Pallanjee v.S. A. Meyappa Chetty, 7 L.B.R. 336; Narasiah v. 
Venkataramiah, 42 Mad. 59 ; Oo Tha Way and two v. Ko Aung 
Doon and one,\ B.L.R. 18—referred to. Ko Kywet Nee v. Ko 
‘Kong Bone, 5 W.R. 189 ; Tatham v. Andree, 1 Moo. P.C. 386; 
The Orient Bank of India, Ltd. lin liquidation) v. Mussamat 
Ghulam Fatima and one, 1 Lah. 422— distinguished. 


BACKER KHGRASANEE ¥. AHMED ESMAIL JAMAL 
"MOVABLES, MORTGAGE OF, SUBSEQUENT PURCHASER'S TITLE 
MURDER AND MANSLAUGHTER DISTINGUISHED 


eee eee 


“NEGLIGENCE, PROSPECTIVE, IF CAN BE SUFFICIENT FOR INJUNCTION 


‘Non-COMPLIANCE WITH PROVISIONS OF ARBITRATION AcT AND 
REQUIREMENTS OF RULES FOR FILING AWARD, EFFECT OF... 
NUISANCE, CREATION OF, UNDER STATUTORY AUTHORITY 


woe 


VOBSTRUCTION, INTENTION TO CAUSE WILFUL, SUSPICION OF, NOT 
SUFFICIENT TO COMMIT FOR CONTEMPT 


eee eee ove 
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“ OIL’) WHETHER INCLUDES “ OIL-GAs” IN GOVERNMENT GRANT 
Ownership in oil-gas—Indian Petroleum Act (VIII of 1899), section 
2—Upper Burma Oil Fields Regulation No, VI of 1910-—Burma 
Oil Fields Act (Burma Act I of 1910), section 2, Held, that a grant 
from Government to win, get and dispose of earth-oil froma well 
site does not entitle the grantee to the natural gases exuding from 
the well and they remain the property of Government. The 
grantee cannot therefore claim any compensation from his lessee 
of the oil-well site for the use by the lessee of the oil- gasi which 
the grantee does not own. “Oil” as defined in the Indian 
Petroleuin Act and in the Upper Burma Oil Ficlds Regulation No. 
VI of 1910 does not include oil-gas ; and whilst the definition of 
“ oil’’ includes " oil-gas ” in the Burma Oil Fields Act, 1918, that 
Act does not purport to enlarge any grant made by Government 
made previous to the date of the Act. Burnard-Argue-Roth 
Stearn’s Oil and Gas Company, Limited and others v, A. Farqu- 
harson, [1912] A.C. 864—referred to. : 


THE Burma O1t Co,, Ltp.v, U Po NAING ies 


‘O1L~GAS; OWNERSHIP IN oo ses “ ses 
OMISSION BY MAGISTRATE TO RECORD IN WRITING HIS REASONS FOR 
BELIEVING THAT DISPUTE WOULD LEAD TO BREACH OF PEACE. 
WHETHER A MATERIALIRREGULARITY a. as on 
ORAL EVIDENCE TO SHOW THAL ONE OF THE EXECUTANTS OF A 
MONETARY BOND SIGNED ONLY AS A SURETY, WHETHER 
ADMISSIBLE ies aes oie ise <n 
ORASA’S SHARE NOT EXTENDING TO AFTER-ACQUIRED PROPERTY 
ORASA'S SHARE NOT MERELY BARRED BUT EXTINGUISHED BY LIMITATION 


ORDER FOR TRANSMISSION OF DECREE FOR EX£CUTION, A MINISTERIAL 
AcT—Allowing execution against legal representative of deceased 
judsment-debtor without notice whet hervalid—Quest ion whether 
decrcets barred when a question for executing Court and sot ile 
transmitting Court to decide—Letters Fafeut, Clause 13—Civil 
Procedure Code (Act V of 1908), $s. 48, 50—Limiation Act (IX of 
1908), Sched, 1, Art. 181. A decree of the Chief Court cf Lower 
Burma passed in June 1910 was transmittedin July 1910 to the 
District Court of Ramnad for execution. It remained there iill 
February 1922 when it was returned with a certificate of non- 
satisfaction and a letter stating that the decree was returned so as 
to enable the decree-holderto bring inthe legal representatives of 
a deceased defendant on the record. The Ramnad Court had 
stated in one of its orders also that the request of the decree-holder 
to keep the execution petition on the file need not be granted, In 
April 1923 the decree-holder applied y the High Court to have 
the appellant brought on the record as the legal reprcsentalive, 
and fhe order was made ex-farte in July 1923. In January 1926 
appellant got the ex-farte order set aside, and in December 1926, 
she was ordered by the Original Side Judge to b& brought on the 
record and the decree ordered to be transmitted to Ramnad. 
Appellant appealed against the order, coritending that the decree 
and the application to bring her on the record were both time- 
barred. Hel:/, that the order was appealable as it finally deter- 
mined the question ofthe right of the appellan{ to have the de- 
cision of this Court on the contentions raised by her. Held, also, 
‘that an order permitting execution againstlegal representatives of 
a deceased judgment-debtor by transmission of the decree to 
-another Court can rightly by made ex-parte A Court transmitting 
a decree acis ministerially and it is open to the legal representa- 
‘tives to raise objections on the score of limitation before the 
executing Court. Having regard also to the fact that it was 
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uncertain whether the original execution. proceedings in the 
District Court of Ramnad were opened or closed, and owing to 
doubt as to the exacteffect of its orders, it was preferablethat the 
Ramnad Court should decide the question of limitation. Banku 
Behary Chatterji v. Naraindas Dutt, 31 C.W.N. 589 (P.C.) 
—followed, 


NAcCHIAMMA AcHI v. S. N, SUBRAMONIAN CHETTY oe 


ORLER OF THE ORIGINAL SIDE OF THE HIGH COURT APPOINTING 
RECEIVER Is A JUDGMENT WITHIN THE MEANING oF CLAUSE 
13, LETrERS PATENT Fea 


ORDER REFUSING LEAVE TO AMEND PLAINT FOLLOWED BY DISMISSAL 
OF SUIT IS A JUDGMENT ove one tee tee 


ORDER REFUSING TO JOIN PERSONS AS PARTIES IN A SUIT UNDER 
SECTION 92 IS A JUDGMENT ws ne 


PARTIES TO THE SUIT, WHO ARE, UNDER SECTION 47, Civr. ProceDuRE 
CODE .. “ ae re sey 


PARTITION BY Ssuneiton PERMISSIBLE ONLY IN CASE OF ESTATES 
ASSESSED TO REVENUE IN ONE LUMP SUM... 


PAKTITION, CONDITIONS FOR A VALID wes oe a0 


PARTITION SUITS, APPLICABILITY OF RULE 9, ORDER 9, OF THE CIVIL 
PROCEGURE ‘Cope ee ea 


PARTITION SUITS NOT PROPER BETWEEN HEIRS TO A BUDDHIST 
ESTATE tee vee 


PARTNERSHIP CHARACTER OF HUSBAND AND WIFE AT BUDDHIST LAW 


PenaL Cope (Act XIV oF 1860), s. 302—Death resulting in a 
different way from that expected, effect of—Intention to be 
presumed from blows on head with stick—Nature of weapon, force 
and number of blows —Murder and manslaughter. YW one person 
causes the death of another, thenif his intention was to cause 
death or to cause bodily injury sufficient in the ordinary course of 
nature to cause death, the offence would be murder, even though 
death resultedina way different from that expected by theassailant, 
As to the intention to be presumed in cases of blows on the head 
with a stick, instinct at least, ifnot knowledge and experience tells 
every man that to hit another human being any violent blow on 
the head may possibly result or is likely to result or will probably 
result in serions injury to the person struck, bul knowledge, belief 
or expectation of the amount of injury that may be caused must 
depend upon what is used in inflicting the blow andthe rorce 
with which the blow is delivered, Repeated blows or even 2 
single blow forcibly delivered with a heavy weapon would make 
the offence a murder, but where a sudden blow is struck with a 
stick that is not heavy, the offence would be culpable homicitle 
not amounting to murder. Nga Kan v. K-E., 11 L.B.R. 115; 
Shwe Ein v. K.-E., 3 L.B.R. 122 ; Shwe Hla v. K.-E., 2 L.B.R. 
125—referred to. 


Basa NAYA v. KING-EMPEROR me ies we 
PERSONAL COVENANT NOT IMPLIED IN AN ANOMALOUS MORTGAGE ae 


PHONGYI WHETHER COMPETENT TO ENGAGE IN SALE OR PURCHASE 
OF PROPERTY "hes eve on see oer 


Possession, SUIT FOR—Prior possession and dis possession other than in 
due course of law—Frior fossession sufficient in suits against 
trespassers. Where the plaintiff who was in peaceful occupation 
of immovable property was dispossessed otherwise than in due 
course of law, held that even if the suit for possession filed by him 
was not under the provisions of section 9 of the Specific mene 
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Act, he could rely on his possessory title. Jsmtail Ariff v, Maliomed 
Ghottse, 20 Cal. 834 ; Ma Saw v. Maung Shwe Gon, 11 L.B.R. 415; 
In re Maung Naw v. Ma Shwe Hmut, 8 L.B.R. 227—followed. 
Nga Tha Zan v. Sunder Singh, 3 U.B.R. 125--dissented from. 


Ma Pwa Zon AND TWO v, MA PAN I AND ONE aes sae 

POWER OF EXECUTOR AFTER WINDING UP ADMINISTRATION ese 
PRACTICE IN APPEAL AGAINST ACCQUITTAL WITHOUT JURISDICTION BY 
LOWER APPELLATE COURT oe aes oe ai 
PRESIDENCY-TOWNS INSOLVENCY ACT, SECTION 12(2), VALUATION OF 
SECURITY BY SECURED CREDITOR aba mee he 


‘PRESIDENCY-Towns INSOLVENCY AcT (III oF 1909), sEcTioNs 17, 52 
(2) (a), 56—Transactions of insolvent before his discharge, witle 
bona fide dealers, when binding on Official Assignee—Fraudulent 
preference, burden of troof of. In 1912 S was adjudicated an 
insolvent. He did not obtain any discharge and went on doing 
business in partnership and in speculating in landed property. 
The partnership was dissolved in 1922 and the 2nd and 3rd appel- 
jlants filed a suit against S in June 1923 claiming a large sum 
as due to them in respect of the partnership. They “also obtained 
an attachment before judgment in July 1923 on certain immove- 
able properties of S. These properties were mortgaged to the 
respondents who subsequently by an agreement of sale dated 27th 
April 1923 became purchasers of the said properties in satisfac- 
tion of their debts, the agreement was registered on 15th August 
1923 and two days later the respondents obtained a registered 
conveyance of the properties On 4th October 1923, S was again 
adjudicated insolvent. ‘The respondents claimed the properties 
free from any claim by the Official Assignee and the other 
appellants. Held, that a transaction between an undischarged 
insolvent and a third party who in good faith without knowledge 
of the insolvency and before the intervention ‘ot the Official 
Assignee has completed it giving full consideration for what he 
purports to buv from the insolvent, is binding on the Official 
Assignee. Held, also that on the facts of the case there was no 
fraudulent preference in favour of the respondents, the agree- 
ment being the result of pressure on their part, without any 
collusion, and that the onus of proof of fraud lies on the person 
who alleges it. Alimalmad Abdul Hussein v. Vadilal Devchand, 
(1919) 43 Bom. 890 ; Chote Lal v. Kedar Nath, (1924) 46 All. 565; 
Cohen v. Mitchell, 11890] 25 Q.B.D. 262; Dasarvthy Sinha vy. 
Malhanulya Ash, (1920) 47 Cal. 961; Nripendra Nath Sahu v. 
Austosh Ghose, (1914) 19 C.W.N. 157—followed. Ma Phaw v. 
Maung Ba Thaw, 4 Ran. 125; In re New! Land Development Asso- 
ciation and Gray, [1892] II Ch. D. 138—distinguished. 


THE OFFICIAL ASSIGNEE, AND TWO OTHERS ¥. M.P.A.K, 
CHETTYAR FIRM Neh vee @ iaee one 


‘PRESIDENCY-Towns INSoLvENcy Act (IIL oF 110%), sEcTION 29 (4}, 
RuLE 15+ OF THE INSOLVENCY RULES OF THE HIGH CouRT—Court 
cannot alter substance of coutfosit ton scheme—Court must reject 
Scheme, even if approved ty majority of creditors, on public 
grounds. Ileld, that according to Rule 154 ofgthe "Insolvency 
Rules of the High Court it has now power to vary the substance 
of a composition scheme submitted to it for approvalor rejection. 
The Court has therefore no power to substitute the Official 
Assignee for the trustee proposed in the scheme for its administra- 
tien. Held, further, that the interests of the creditors and their 
wishes are not the sole concern of the Court in questions of 
approving schemes of composition ;the Court ought to. regard 
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the interests of the public and of commercial morality. If the 
insolvent’s conduct is fraudulent or grounds exist for framing 
charges against him, a composition scheme ought not to be 
approved. In re Beer, (1913) 1 K.B. 628; Evx-parte Reed, 17 
Q.B.D. 244—fellowed, 


MAMOCJRE MOcSAJEE AND OTHERS v. N. M, MEERA 
MOIDEEN BROS, wee sae an = 241 


PRESIDENCY-T OWNS INSOLVENCY ACT, SECTIONS 36 (5) AND 56, ACTION 
UNDER, TO BE AT THE INSTANCE OF THE OFFICIAL ASSIGNEE ... 375- 


PRESIDENCY-TOwns INSOLVENCY ACT, SECTIONS 36, 55 aND 56 
WHETHER APPLICABLE TO ADMINISTRATIONIN INSOLVENCY a's 375. 


PRESIDENCY-TOWNS INSOLVENCY AcT (III oF 1909), sEcTIons 39, 103— 
Charges for offences under section 103 must be clearly laid and 
proved—Court’s power and duty to refuse discharge without 
charges—Refusulof discharge for presumed suppression of account 
books or non-kcepingof acceunt books. Held, that for a conviction 
of an offence under the Insclvency Act, it is necessary to make a 
charge againsi an insolvent and prove it against him beyond rea- 
sonable doubt, but the Court can in a proper case absolutely refuse 
the discharge cf an insolvent notwithstancing the atsence of such 
charge or conviction. Where there is a strong presumption that 
an insolvent keptand suppressed his account books so as to prevent 
any invest gation in his insclvency of how he disposed of his assets 
the only possible order is to refuse his discharge. Where an 
insolvent has not kept books of account iu a large brsiness, itis a 
gross neglect and not much less culpable, and he orght as arule to 
be refused his discharge. A decreein favour of the Official 
Assignee without security for satisfaction of the decree in such 
acase is not a proper order. 


A.K.R M.M.C.T. Firm v, SHAIK JOOMAN AND THE OFFICIAL 
ASSIGNEE ... see eis avs as 50: 


PRESIDENCY-Towns INSOLVENCY AcT (IIT oF 1909), SECTION 52— 
“Trust” property, what it includes—Goods entrusted for sale 
whether trust property—Money realised by sale or on account of 
insurance whether it vests inthe Official Assrgnce. Held, that the 
word “ trust" as used in section 52 of the Presidency Towns 
Insolvency Act is not confined to express trusts but incluces all 
kinds of property held by an insolvent in a fduciary character. 
Goods entrusted to a person for sate as commission agent co not 
pass on his insolvency to the Official Assignee but remain the 
property of the owner ; but if the agent has sold the goods and 
realised the money, stch money is not trust money and it goes to 
the Official Assignee. When atrader gives goods toa commission 
agent he looks for payment not from the actual sale proceeds of 
the goods entrusted but to the general ‘credit of the commission 
agent. If the goods are insured by the agent and the insurance 
money is received by the agent, it is in the same categoryas the 
sale proceeds, Where the insurance money has become due only 
after the agent has becotne insolvent and has died the insurance 
money vest in the Official Assignee, and the owner of goods has 
no exclusive claim on it. Re Hallett’s Estate, Knatchbull v. 
Hallett, 13 Ch D. 699. Williams’ Bankruptcy Practice (13 edition) 
pages 217,229, 230—referredto. (This decision was reversed on 
appeal (Civil Misc. Appea!s Nos. 230 of 1925 and 9 of 19273 
on the sole gronnd that Insolvency Court has no jurisdiction to 
pass the order. (Vide addenda before page 481.) 


IN THE MATTER OF SYED Razim, DECEASED, INSOLVENT ...° 73 


GENERAL - INDEX-, 


PRESIDENCY-Towns INSOLVENCY AcT (III oF 1909), SECTION 58 (5)— 
Penal provisions of section 58 (5) not applicable unless after 
adjud:ication—Power of Court to commit for contempt—Conduct 
cf the appellant showing wilful intention to obstruct—Discretion-~ 
ary powers, exercisz of incomnuttal for contempt when interfered 
wits: onapfeal, On the application of a creditor toadjudicate the 
appellantinsulvent, the Official Assignee was appointed interim 
Rectiver to take immcdiate charge of the acccunt books and 
assets cf the appellant. Before notice of appointment was served 
on the appellant, he sent the account books and other valuable 
securities to his principals in Pudukottah. There was no legal 
proof. however, that he sent the books after he had notice of the 
petition to adjudicate him insolvent, though there were grc unds to 
suspect that he did so with intention to obstruct the Official 
Assignee in discharge of his duties. Held, thal the failureto hand 
over the books and the securities to the Official Assignee before 
the order of adjudication was passed, however culpable such 
failure might be, would not amountto contempt of Court puni- 
shable under the provisions of section 58 (5) of the Presidency- 
Towns Insolvency Act. Held, further, that if there is definite 
legal evidence that the appellant had notice of the petition to 
adjudicate him and of the appointment of the interim Receiver, 
the Court may be justified in acting under the wide powers it 
enjoys of committing for contempt. Held, further, that where 
the Court has committed the appellant for contempt under section 
58 (5) of the Presidency-Towns Insolvency Act and where it was 
found that the committal was not justified under that section, the 
Appellate Court may interfere with such committal, even though 
it is possible that the appellant could have been committed for 
cortempt under the wider powers of the High Court so to 


commit, 
RM.M.S.T.M.CHETTYAR v. THE OFFICIAL ASSIGNEE ... 
PRESIDENCY-TOpNS INSOLVENCY ACT, SECTION 100 ee cat 


PRESUMPTION OF BENAMI ARISES WHEN PROPERTY PURCHASED AT AN 
INADEQUATE PRICE AT ASALE FOR ARREARS OF TAXES OR REVENUE 
PRIVATE TRUST BY A MAHOMEDAN DIFFERENT IN ITS LEGAL 
INCIDENTS FROM WAKF es re ans ove 
PRIVY COUNCIL, APPEAL TO, WHETHER MAINTAINABLE AGAINST ORDER 
OF HIGH COURT GRANTING LETTERS’ OF ADMINISTRATION OR 


PROBATE aisibs aoe wee aoe wee 
Privy CoUNCIL PRACTICE IN CRIMINAL MATTERS 63 ae 
PROBATE AND ADMINISTRATION ACT, SECTION 4 oes ore 


PROVINCIAL INSOLVENCY AcT (V oF 1900), ss. 2, 23 (1), 31, 44, 61 (1)— 
Land Imfrovement Loans Act (XIX of 1883), s, 7 {1)'a)—Lower 
Burma Land and Revenue Act (II of 1876), s.45—Whether Insol- 
vency Court has jurisdiction to release or give protection to a Crown 
debtor imprisoned under revenue proceedings—Prerogatives and 
rights of Crown not affected by statute unless expressly made so, 
Held, that the proceedings of the Collector in recovering loans 
under section 7 (1) (a) of the Land Improvement Loans Act “' as if 
they were arrears of land revenue ” is neither a ‘‘ suit ’’ nor the 
execution of the decree of any Court, within the meaning of section 
2 (2) of the Provincial Insolvency Act. Consequently a debtor who 
is under arrest or imprisonment by reason of an order of a 
Revenue officer acting under section 45 of the Land and Revenue 
Act, is not ‘t under arrest or imprisonment in execrtion of the 
decree of any Court ’’ and so the Insolvency Court has no jurisdic- 
tion to order the release of such a debtor under the provisions of 
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PAGE 
section 23 (1) of the Provincial Insolveney Act, nor can such Court 
on adjudication make a protection order under section 31 of the Act 
in the absence of express words, So as to extend the protectioa 
against Ciown debts. Even if it had the discretionary power to do 
so, it would be an improper order to make, because under the Act 
Crown debts are payable in priority to other debts, an order of 
discharge does not release the debtor from such debts, and it 
would be an interference with the proceedings of arevenue officer 
to recover suchdebts. Ganpat Put aya v. The Collect or of Kanara, 
1 Bom. 7 3 Jn re Smith, [176] 2 Exch. Dvn, 47—referred to. 


CoLLECTOR OF AKYAB «. Paw Tun U AND ONE wee 806 


PROVINCIAL INSOLVENCY Act (V OF 1920), ss.5,59(a) AND 68—Civil 
Procedure Code (Act V of 1908), 0.21, rr. 66 and 89—Whether sale 
by a receiver in bankruptcy governed ty O. 21 of the Civil Procedure 
Code—Grounds for sctling aside such sale. Within a month from 
the date of sale of their property by the receiver appointed under 
the Provincial Insolvency Act, the insolvents paid into Court 
certains ms to satisfy their creditors in full and also 5 per cent, 
comryensation to pay the purchaser of the property, and asked that 
the order of adjudication be annulled and the sale of their property 
besetaside. Heid, that thesale by thereceiver was not a proceed- 
ing under the Act (which term was confined to proceedings in 
Court) and that the provisions of Order 21 of the Civil Procedure 
Code did not apply to sales under the Insolvency Act. The Court 
has no jurisdiction to set aside a sale made by the recéiverin the 
absence of proof of fraud or collusion or material illegality or 
irregularity in conducting the sale or misconduct causing injury 
to the estate or unless the receiver acts beyond his authority or in 
excess of his powers. Chedalal v. Lachman Prasad, 39 All. 
237—referred to, 


Maune THA DUN AND ONE v. Po KA AND ONE a 768 


PROVINCIAL INSOLVENCY AcT (V oF 1920), s. 56 suB-sec. (2) ()— 
Remuneration of receiver on sale of mortgaged properiy—Value 
of equity of redemption only to be taken. Where an insolvent’s 
property subject to a mortgage is sold free from the mortgage 
and the recciver realises the purchase money, the whole of it is 
not assets available for distribution but only such part as remains 
in his hands after paying off the mortgage and it is only on such 
part that the receiver is entitled to remuneration. J re Official 
Assignee’s Conimisston, 36 Cal. 990 ;.S. Narayan v. Atmaram 
Govind, 7 Bom. 455; S. Narayan vy, K. Vithoji, 12 Bom, 272— 
veferred to, a 


R.M.M. CHETTYAR FIRM v. U Hta Bu ei oa 623 


PROVINCIAL SMALL Cause Courts Act (IX oF 1887), SECeND 
SCHEDULE, ARTICLE 31—Suit for accounts, what is—Suit fer produce 
of land taken by defendant or its valueis not an accounts sutt— 
Such suil does not come within Article 31.. Held, that Article 31, 
Second Schedule of the Provincial Small Cause Courts Act contein- 
plates suits in the nature of suits for an account. Held, that a 
suit for produce of land taken by defendant or its value specified 
inthe plaintis nota suitin the nature of. an accounts suit and 
is of asmall causenature, Antone.v. Mahadev Anant,25 Bom. 
85 ; Maung Tun Ev. Maung Shwe Tha, 4U.B.R. 83} Ramasami 
Reddiv. Authi Lakshmi Ammal, 34 Mad. 502; Savarimuthu v. 
Aithurusu Rowthar, 25 Mad. 103—dissented from. Kuno 
Behary Singh v. Madhub Chandra Ghose, 23 Cal. 884—followed. 


MaunG Hra Din vw. MAuNG KYaw GALE aes ase 388 
RANGOON RENT ACT, SECTION 10 .... one ine one 139 - 
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"Rancoon SMALL CAuSE CounrTs AcT, SCHEDULE I, RULE 78 va 
RaTinc, BASIS OF, FOR BAZAAR STALLS axe ais ise 
RECEIVER, APPOINTMENT OF, IMPROPFR WHERE DEFENDANT PAYS IN 

FULL AMOUNT OF CLAIM INTo CouRT ... eS ee 


RECEIVER, APPOINTMENT OF, ON THE ORIGINAL SIDE IS APPEALABLE 
RECEIVER, APPOINTMENT OF, IN PARTITION SUIT BETWEEN JOINT- 
OWNERS vis ro es ia 5 
RECEIVER IN INSOLVENCY, SALE BY, NOT GOVERNED BY ORDER 2], 
CiviL PROCEDURE CoDE ee ~ ses was 
RENPEMPTION SUIT, VALUATION OF, ON THE BASIS OF VALUE OF LAND 
AND NOT ON THE MORTGAGE MONEY 6% ose 


REGISTRATION ACT (XVI OF 1908), SECTION 2 (7), 17 (1) (d), 49 ‘e}— 
Transfer of Property Act (1V of 182), section 115—“ Lease”, 
meaning of under the Regist:ation Act—Undertaking to occupy 
from date of execution, effect of —Document when inadinissible in 
evidence of want of registration. Held, that a document may be 
so worded that it cannot have the effect of a transfer cf a right to 
enjoy p-operty and therefore it would not be a ‘‘ lease ’ within the 
meaning of section 105 of the Transfer of Property Act. but if the 
document contains an undertaking to occupy, or an agreement to 
lease for over a year fro.n the datz ef its exec ition it falls within 
the definition of a “ lease’? contained in section 2 (7) of the 
Registration Act, and as such requires registration under section 
17 (1) (d- ef the said Act ; and without such r gistration itis 
inadmissible in evidence by reason of section 49 (e) of the Act in 
respect of any transaction affecting immoveable property. 
Ran Coamar Singh v. Keshori Thakurani, 9 Cal. 68; UTha 
Nyo v. Maung Kyaw Tia and one, 3 Ran. 379—referred 
fo. Kaki Sutbanadi v. Muthu Rangayya, 32 Mad. 532— 
dissented from. 

Matne Ba SEIN v, Matne HToon SHWE wee 

“REGISTRATION ACT (XVI of 1903), S.87—IWhether registration valid if 
a bond is written on stamp of wrong kind, Held, that registration 
of a mortgage bond was not invalidated by the fact that it wos 
written on a stamp of the wrong kind, Sarda Nath Bhattaci:arsa 
v. Gobinda Chandra Dus, 23 C.W.N. 534—folloiedd. 

8.R.M.M.A. CHETTYAR FirM v. MA PwWa May AND ONE 


REPEALING AND AMENDING ACT (X oF 1927), ScHED. I, PENULTIMATE 
ITEM eve oo one eee aoe eee 


‘Res JUDICATA—Civil Procedure Code (Act Vof1908),s.11, Explanation 
IV—Previous claim as kittima whether operative as bar to further 
Claim as apatitha. Where a previous claim as a kittima child has 
been adjudicated upon, a subsequent claim as an abatitha is 
barred under the provisions of section 11, Explanation IV of the 
Civil Procedure Code. Faten Singh and others y. Jagannath 
Baksh Singh and another, 52 1 A. 100, Guddappa v. Tirkapta. 25 
Bom. 189 ; Kameswar Pershad v. Rajkumari Ruttan Koer and 
others, 20 Cal. 72: Ma Mya Mev. Maung Ba Dun, 2 L B.R.224 ; 
Masailamauia Pillai v. Thiruvengada Pillai and ct hers, 31 Mad. 
385—referred to. Maung Tha Sov. Lu Pe,C.M A. 100 of 1926, 
C.C.L.B.—distin guished. = > 

MatscG Ba THEINv. Ma THA Myint AnD TWo ane 

“RES JUDICATA, DOCTRINE oF—S¢ecific enactment anid not gencrai 
brinzitle - Criminal Procedure Code (dct V of 1898), s.438—Pre- 
vious dismissal whether a bar to fresh application, Held,thatres 
judicata does not bar any proceedings by general principle 
but only by specific enactments and that dismissal for default of 
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a formal application under section 488, Criminal Procedure 
Code, would not bara fresh application. Ma Su v. Paul Sassoon, 
1 U.B R, (1892-96) 64—referred to. FoSo v. Ma Kyin Ma, 4 
L.B.R. 337—followed. 


MauxG HLA MaunG v. MA ON KIN ,,. axe ees 
RESTITUTION OF PROPERTY RETURNED UNDER SECTION 517, CRIMINAL 
PROCEDURE CODE, POWERS OF HIGH COURT TO ORDER aes 
REVISION, GROUNDS FOR . soe on eee sae 


SEARCH WITNESSES - Criminal Procedure Code(V of 1898), section 103 
— Witnesses whether competent to take part in the actual search. 
Held, that a search made with the active assistance of the searcli 
witnesses is in accordance with the provisions of section 103 of 
the CriminalProcedure Code. Held, that the object of the section 
is better achieved by permitting independent witnesses to assist 
in the search and that by rendering such assistance, they do not 
cease to be competent witnesses of the search. TiYa v. 
King-Emperor, 8 L.B.R. 38 —referred to. 


KinG-EMPEROR ¥. WUN NA AND THIRTY OTHERS aos 

SUIT ON FAILURE OF CONSIDERATION, LIMITATION FOR wae 
SEPARATE LIVING DOES NOT AMOUNT TO BREACH OF FILIAL RELATIGN- 
SHIP ees eee eee eee eee tee 


SHIAH MAHOMELAN Law—Gifi or trust of vested remainder in favour 
of unborn donee invalid—Private trust not same as wakf. A 
Shiah Mahamedan lady executed a trust deed the effect of which 
was to make a giit through a trustee of the income of all her 
properties, after the settler’s death !o her husband if he should 
survive her, andif be did not to her children and after their 
death to their children with a gift of the proceeds of the corpus 
to those children when the youngest attained the age of 18 years, 
Held, that a Shiah cancreate a lile interest and a vested interest 
to take effect after the expiry of a life interestbut he cannot create 
such a vested remainder in favour of persons unborn at the time of 
the settlement. The legal incidents applicable to “‘ wakis’’ are not 
applicatle to grants of limited interes!s uncer a privatesettlement, 
A settlement through a trustee is nothing more than a gift to the 
beneficiary throngh another person ard must conform to all the 
rides relating toa gift ;and therelore a trustee cannct be an 
agent of an unborn person for the acceptince of the gift. 
Plaintiff who was born after the date of the settlement in suit 
could not therefore claim as a beneficiary under the trust. 
Ahmed Gulam Mahomed Sadiq v. Mahomed Cassin Makda and 
others, 7 BL.T. 142; P.M.P.4A.N. Annamalay Chetty v. Shaik 
Maho:ed Ismail, 7 B.L.T. 75; Sheraf Hussain v. Musoof 
Hussain, 24 O.C.32—followed. Banve Begum v. Mir Abed Ali, 
32 Bom. 172,Sadik Hussain v. Hashim Ally, 38 all, 627—-rcferred 
to. Ameer Ali's Maiomedan Law, 4th edition ; Bailie’s Digest of 
Moohummudan Law } Tyabji's Mahomedan Law, 2nd edition— 
referred to, 


Mirza HASHIM MISHKEE v. AGA ABDUL HOOSAIN 
BINDANEE | * oo So — 


SPECIFIC RELIEF AcT (I OF 1877), SECTION 9—Claim for foSsession no 
to be joined with claim for mesne profits—Court's power to rary 
decree. Held, that a decree under section 9 of the Specific Relief 
Act should be confined to directing delive:y of possession and 
should not contain an award of mesne profits. The High Court in 
revision may cancel the order as to mesne profits, and to confirm 
the decree for possession only, MunsiiNa ir Alunedv. Abid Ali, 
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11L1.C. 38 ; Seo Kumar v.Navain Das, 24 Al'. 501 : Tilak Chandra 
Dass v. Fatik Chandia Dass and others, 25 Cal. referred to. 


Ma NGWE BWIN AND OTHERS v. MAUNG PO MAUNG AND ONE 123 


SPECIFIC RELIEF Act (I oF 1877!, s 42—Declaratory suit without 
consequential relief—Bare declaratory suitunder O. 21, R 63, of 
the Civil Procedure Code (Act Vof 1908) when permissible. Held, 
that a person is bound to make a claim or objection under O 21, 
R. 38 if he desires to sue for a bare declaration under O. 21, R. 
63, of the Civil Procedure Code and that, although the provisions 
of O. 21, R. 63, would not debar him, in case he failed to make a 
claim or objection under O. 21, R. 5%, from suing for anv relief to 
which he might be entitled, his suit, if it was a suit for a bare 
declaration, would be barred by the proviso to section 42 of the 
Specific Retief Act if he was able to seek further relief than a 
mere declaration and omitted to do so. Chan Tat Thai v. Ma 
Lat, Civil 2nd Ap. 126 of 1915, Ch. Ct. ; Arishnam Sooraya v. 
Pathna Bee, 29 Mad. 151; K.R.M.A. v. Po Thein, 4 Ran, 22; 
Ragunath Mukund v, Srosh Kama, 23 Bom. 266; Secieta 
Coloniale Italiana v. Shwe Le, 4 L.B.R, 252; Wasmaniao 
Damodar v. Rustomji Edalji, 21 Bom. 701 -—distinguished, 


U Po THEIN AND OTHERS ?, O.A.0.K.R.M. FIRM vay 699 


SPECIFIC RELIEF Act (I oF 1877:, s. 45 (b)—Comsmissioncers appointed 
to hear Councilelection petitions are persons holding public officc— 
Bona fide interpretation of election rules by Commissioners whether 
High Court can question. Held.thatthe Commissioners appointed 
by His Excellency the Governor to hear Council ele tion petidions 
under the B :rma Electoral Rules are persons holding a public 
office cf a temporary nature and if they refuse to do a specific act 
clearly incumbent on them. atfecting the prope ty, franchise or 
personal right of a person, the High Court can enforce the action. 
Under those rrles, however, the Co. ninizssioners are the sole 
authority to interpret any question ::ising on the construction cf 
the rules, and those r:les do not give any ° other authority power 
to quistion that decision, w hether it be rigntcr wrong, so long 
as it is bowd fide. The High Court can only interiere if such 
decision was so wrong and 89 perverse as to amoznt to a refusal 
to exercise a jurisdiction clearly given by the rules. Neither the 
rules nor any general provision of law give the High Court either 
by way of revision or appeal any power to review the Ccmmis- 
sioners’ decision. Consequently the Commissioners’ decision on 
their construction of the rutes that subs‘ituted parties in place of 
the returned candidate whose election was challenged by an 
unsuccessful candidate, could not show that such candidate himself 
was guilty of corrupt practices, could not be gucstioned by the 
High Court, whether right or wreng. Alcock Ashdown & Co. v, 
Chief Revenue Anthority of Pombay,47 Bom. 742; as C. Nandi 
v. P. C, Matter, 51 Cal. 279—referred to, 


U Po THIN AND Four v. N. N, BURJORJEE AND TWO 3s 504- 


SIMPLE Morteace—Subsequent transfer of possession to mort Zagee— 
Burden of proof to explain nature of possession. In 1905 the 
owner of the land in ssit effected a rezistered simple mortgage in 
favour of the Ist defendant-appellant and his wife (sihce decezsed) 
to secure repayment of Rs. 1,500 and interest. A year later the 
mortgagor gave pOssession of the property to the Ist defendant- 
appellant. In 1926, respondents who are the heirs of the original 
mortgagor sued appellants for redemption of the property alleging 
thatpossession was given forsecurin interest, Appellants stated: 
that the land was made over to them by way of sale in full 
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satisfaction of the mortage debt and interest, . The trial Court 
placing the burden of poof on the appellants, decreed the suit. 
Held, reversing the judgment, that the burden of proof, under the 
circumstances of the case, lay on the respondents to show the nature 
of the possession, and they having failed to prove how possession 
passed, no presumption that the possession of the deiendants 
was not adverse could be drawn. Fer RUTLEDGE, C.J.—Where 
land is mortgaged without possession and possession is 
subsequently given to the mortgagee, who allegés it to be in 
virtue of an outright sale, the onus of showing the nature of the 
transaction is on the party out of possession in cases of long 
possession. When possession has been less than 12 years and 
where the title of the previous owner is admitted, then the onus 
lies on the person in possession who alleges an outright sale. 
A.T.A.RM. Chetty Firm v. M.A.M. Mohamed Kasim and thirt.en, 
3 Ran. 367 ; Maung Ok Kyi and four v. Ma Pu and two, 4 Ran. 
268—referred to and explained. Maung San Min and one v. 
Maung Po Hlaing and others, 4 Ran. l—referredio. Ma Dun v. 
Lu O and one, 5 L.B.R. 40—~dissented from, 


MauNnG PWA AND OTHERS v. MAUNG Po SA AND OTHERS... 668 


‘SPECIFIC PERFORMANCE OF CONTRACT FOR S$LE, DECREE FOR—Court’s 
power to fivdate for performance and its discretion to eatend 
time—Order granting extension not appealable, Held, that if no 
date has been fixed in a decree for specific performance of a 
contract of sal:,sach a date may be- fixed by the Court which made 
he decree after the decree has-been passed, and that, whether 
the date is fixed in the decree or in a subsequent order, the Court 
which made the decree has a discretion to extend the time. Such 
an order is not-appealable. Abdul Shaker v, Abdul Rahiman, 
46 Mad. 148 ; Ramobhatls v. dnuniabhatlu, 90 1.C, 605 3 Thirukona 

v, Nakinda, 49 Mad. 691—refer red fo. 

Ko Ba CHIT AND THREE v. Ko THAN DAING AND ONE ahs 615 


‘SUB-MOKTGAGE—Payment by morigagor to mortgagee without knowledge 
of sub-imort gage—Effect on sub-mortgagee's rights. Held, that 
when a mo:tgagee sub-mortgages his mortgage to another person 
without tie knowledge of the original mortgegor and the original 
mortgagor pays off the mortgage amount to the mortgagee, the sub~ 
mortgayee’s rights against the land are extinguished. Saladez 
Ravji Ba gadev. Shek. Papa Miya, 29 Bom, 199—referred to. 


Maune SHAN Hpyvu v.U Po Tuaw : Rae oh 749 
SUBSEQUENT PROPERTY NOT SUBJECT TO PARTITION ON REMARRIAGE OF 
ONE PARENT 6 aes * noe 125 


Succession Act (KX XIX oF 1925), s. 211 (1 —Decree against per sor 
not the legal representative of a deceased person invalid and not 
binding oneslate—Revisional powers whenexercisablethoughother 
remedy ofen. Respondents filed a suit against the ,»widow of a 
deceased person “who was a (non-Indian) Christian, as his Jegal 
representative and obtained an ev-parte decree against her on a 
promissory-note and attached in execution of the decree moneys 
due to the estate by an Insurance Company. The deceased had 
left a will of which the widow was notan executrix and letters of 
administration with the willannexed were issued to the Adminis- 
trator-General of Burma. Held, that such decree was void and 
inoperative as the widow did not represent the estate, Although 
the High Court as a rule would not interfere on revision where a 
legal remedy was open to the applicant, still in a case Jike this, 
the Court would exercise its revisional powers, where the right 
was so Clear, and where need] :ss expense of a Suit to which there 
could be no defence would be saved. Debi Dus v. Ejaz Hussain. 
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23 an 72;Gera Chand Haldar v. ee Kumar Roy, 53 Cal. 
265 - Metdiv. Kulsoom,12 C.W.N.16; Ragitunandan Prasad y, 
Raw Ctaran. 4P.L.J. 94: Srce Krislina Doss v. Chandook Chand, 
32 Ma3.334—referred to. 
ADNINISTRATOR-GENERAL OF BuRMA tv. C.R.V.V.S. CHEER 
FIRM ies ne soe one 742 
* SUF FICIFNT CAUSE” FOR ABSENCE FROM CoURT ON DATE FIXED IN 
TSE CASE OF GOVERNMENT OFFICER re . ee 80: 
Suit FOR MALICIOUS PROSECUTION — What points Haintiff must prove 
—Froof of plaintiff's innocence whether necessary. Ina suit for 
cGamages for malicious prcsecution the pluiutiff should prove (1) 
that he was prosecuted by the defendant; (2) that the proceedings 
complained of terminated.in favour of the plaintiff, if from their 
nature they were capable of so terminating; (3) that the prosecu- 
tion was. instituted against him without any reasonable and 
probable cause ; and (4).that it was due to a malicious intention of 
the defendant and not with a mere intention of carrying the law 
into effect. Balbladdar Singh v. Badri Sah, 30 C.W.N. 366; 1 
Lucknow 215 (P,C.!—followed. Padashin and one v. Maung Lun 
and one, 8 L.B.R, 78—dissented fron. 
_U SoE v, MaunG NGWE THA AND EIGHT tae aia 705 
SUIT OR PROCEEDING WHEN CONTENTIOUS FOR A LIS PENDENS ais 101 
SPECIFIC RELIEF AcT (I oF 1877),sEcTions 54 AND 35—Mandatory 
injunction whether obtainatle against trespasser to remove trees 
planted and buildings put up—Breach of an obligation secessary 
for relief. TYhe defendant, alleged to be a trespasser on the 
plaintiff's land, had planted rubber trees and erected ahut on a 
portion of the land. On the plaintiff fling a suit for a mandatory 
injunction directing the removal of the trees and tae het. Hild, 
that the case was mereéiv one of trespass eS there was no 
obligation on the part of the defendant to perferm the acts 
prayed for, a suit for a mandatory iniurctisn worldast le. 
Ewin Suatk Wa cw. U Po Nytn ... ae oe 404 
SPES SUCSESSIONIS, WHAT IS NOT ve 145 
Stamp AcT (I] OF 1899 ann I OF 1979) —Ev iden ce det U of 1872), 
Ss. 9i—Secondary evidence of unstamped document whether 
adinissible—Executcd and unexecuted documents, Where a 
mortgage transaction has not been reduced to the form of a 
document within the meaning cf section 91 of the Evidence Act 
and where the Transfer of Property Act did not apply, then 
secondary evidence of a note thereof and oral evidence of the 
transaction of mortgage which wasitself oralisadmissible. And 
where a formal deed of mortgage is drawn up on an unstamped 
palm leqf, so long as the mortgagor has not signed it, secondary 
e\idence of its contents will be admissible, but if the deed has 
been executed by signing, secondary evidence is inadmissible for 
Jack of stamping. In re Chet Po,7 U.B.R,.77; Ma Ein Uv. Maung 
dung Hinwe, 2 U.B.R. (1897-01) 365 ; Ma Hla Uv. Ma Hta, L.P. 
Ap. 131 of 1926; Maung Net v. Maung Hmo Zan, 2 U.B.R. 367— 
followed. MiTa v, Nga Sein, (1907-09) U.B.R.5—dissented front, 
Ma SAwv.MaunG Ba... ‘is site a 650 
STAY OF EXECUTION, ORDER FOR, NOT APPEALABLE ia use 534. 
SUBJECT-MATTER, VALUE OF, IN A REDEMPTION SUIT—Mort gage moncy 
not basis of valuation for jurisdiction—Suits Valuation Act (VII 
of 1887), s. 1 fix). Held, that in a redemption suit, where the 
mortgagee is in possession; the subject-matter is the land sov ght 
to be redeemed and the valuation of such suits for the purpose of 
jurisdiction should be basedon the valueofthe land, Kalee Kun ar 
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Nag v. N. Mayappa Chetty, 5 L.B R.208 ; Kyaw Dun v. Maung 
Kyaw, 1 L.B.R. 96—fotlowed. ; 
Ma H1a SAING AND ONE ¥, Ma Su WE AND THREE a4 499 


SUIT TO RECOVER POSSESSION OF LAND BASED ON TITLE MAINTAINABLE— 
Suit toredeemausufructuary mortgage wit hout registered instriz- 
ment not muaintuinble—Evidence Act (I of 1872), s. 91\—Evidence 
not to prove mortgage bul to negative evidence of contract of sale 
admissible—Pyatpaing whether a document recording terms of a 
contract. in 1917 respondents received Rs. 500 from appellants 
and made over possession of their land to appellants No regis- 
tered document was executed, and in the revenue registers the 
transaction was entered as a sale, the parties having signed a 
pyat paing. Seven years later the respondents sued appellauts to 
recover possession of their land as the land was agreedto be return- 
ed on repayment of Rs.500. Appellants pleaded that they were 
in possession of the land by virtue of a contract of sale, that the 
respondents’ suit was virtually for redemption of an usufructuary 
mortgage and that it should fail for want of a registered instru- 
ment, and that as the terms of the contract between the parties 
were contained in their report to the revenue surveyor ( pyat paing), 
oral evidence to contradict the tern.s of the report was inadmissible, 
The trial Court and the Appellate Courts held that the respondents’ 
version was correct and gavethema decree. Held, that had the 
suit of the respondents been one for redemption of an usufructuary 
mortgage, it would have failed, but the suit as framed was one 
for 1ecovery of pcssession based on title and, there being no 
allegation of existence of an usnfructuary mortgage in the plaint, 
was therefore maintainable. Held, also, that the respondents 
were entitled to bring rebutting evidence to negative the eviderce 
“produced by the appellants as to the existence of acontract of sale. 
Such evidence is not in contravention of section 91 of the Evidence 
Act nor for the purpose of proving theterms of a mortgage. A 
pyatpaing is a report cf an actual sale, and does not purport to 
record the terms of a contract for sale, and is ({herefore not a 
docrment within the meaning of section 91 of the Evidence Act, 
so as to bar the production of oralevidence. Maung San Min and 
one v. Maung Po Hlaing and others,4 Ran. 1; Ma Hiwe v. Maung 
Lun, 8 L.B.R. 534—referred to, 


MAuNG Kin Lay AND ONE v. MAUNG TUN THAING AND ONE ose 679 
SUITS VALUATION ACT, SECTION 1 (ix) was ive aes 499 
‘'Su1T’? WHETHER TO INCLUDE “‘ APPELLATE PROCEEDINGS” eee 492 


SURETY’S LIABILITY FOR SATISFACTION OF A DECREE SOUGHT TO BE 
SET ASIDE BY JUDGMENT-DEBTOR—Decree set aside by trial Court 
but restored by Appellate Court~Effec! ou surety’sliability,? The 
surety of a judgment-debtor undertook to satisfy a decree against 
the judgment-dbtor which decree the jadgment-débtor sought to 
set aside in a suit. Execution was accordingly stayed. The trial 
Court set aside the decree, but the Appellate Court restored the 
decree. Held, that the surety was liable on his bond to satisfy 
the decree. D. Manackjce v. R.M.N, Chetiyar Firm (1), 5 Ran. 
492 —distinguished. 

D. MANACKIEE ¥. R.M.N. CHETIYAR F1RM (No. 2) ose 496 


. SURETY’S LIABILITY UNDER O, 38 OF THE CiVIL PROCEDURE CODE 
(Act V oF 1908) WHEN iT cEAsEs—O. 38. r. 9—"‘ Suit? whether 
includes appellate proceedings,. Held, that when security is given 
to obtain removal of attachment before judgment under Order 38 
of the Civil Procedure Code, the liability of the surety ceases as 
soon as the suit is dismissed in the first Court, The plaintiff 
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succzeding on appeal in his suit cannot hold the surety liable. 
In this case the word ‘suit’ does not inclade appellate proceed- 
ings. Ma Biv. S. Kalidas, 5 L.B.R. 156—followed. 
_ D. MANAcKsEE v. R.M.N. CHETTYAR FIRM (No. 1) see 492 
“TRANSFER OF PROPERTY ACT, SECTIONS 1, 123, 129 aes aa 7 


“TRANSFER OF PROPERTY ACT {IV oF 1882), SECTION 6(a} AND (e)—Sypes 
succession is—Nature of rights of a rever-iouer after a female 
heiress under Rindu Law—Chanceof an heir apparent sicceeding 
to an estate under Mahomedan Law—lInterest of a person under 
a deel of settlement —Vested remainder, definition of a—Prescnt 
right to shave of income-accrued, due and future, and share of 
cor pus on determination of prior rights under a settlement are 
vested rights aud not spes successiunis. Ga Kalai gentleman cf 
mixed Hindu and Burmese blood, made a settlement of his 
propertiesin 1908, died in 1911. His son C who was a beneficiary 
under the settlement filed a suit to set aside the settlement and for 
tue administration of the estate. The settlement was upheld by 
-the Privy-Council in 1921. In 1919 during the pendency cf the 
litigation C transferred his rights in the estate of G andalso under 
the settlement to the respondent. In 1925 respondent filed his 
suit against the appellants who are the widow and daughters 
respectively of G and.also trustees unde: the sett]. men! to enforce 
his rights under the transfer. Appellants contended thal the 
‘transfer by C was invalid as it was only a transfer cf a mexe specs 
successionis and of a mere right tosue. Under the settiement C 
was entitled to enjoy a portion of the income of certain settled 
rropertics and also had the right to share in the proceeds of the 
sale of certain settled properties if he was alive when the widow 
died and the youngest child of G attained the age of 21. Held, 
that the property transferred by C to the respondent was not a 
chance of an heir-apparent succeeding to en estate or the chance 
of a relation obtaining a legacy but was a vested right in property, 
and therefore the provisions of section 6 (:1) anc (e} did not apply. 
Neither the Hindu Law as to the rightof areversioner to succeed 
a female heir which would be a mere chance o! succeession, nor 
the Mahomedan Law as to the chance of an heir-ap parent succeed- 
ing t> an estate which would be neither transferable or 
releasab'e were applicable in this case as C’s rights were not 
those of an heir, but were rights under a deed of settlement cap- 
able of transfer. C’s right to sharein the co-pus of the estate 
was in the nature of a vested remainder and was always ready to 
come into possession the moment the prior estates determined ; it 
‘was not a mere contingency or possibility. His right to income 
was not only a vested right but a present right to an estate of 
which he was enjoying the possession at the time of his transfer 
‘to thé respondent ; and it was not a mere right:o sue. Umes 
-Chunder Sircar, v. Zahur Fgtima and others, 18 Cal. 164; 
Williams on Rtal Property, 24th edition, p. 41@—referred to. 
Annadan Mohan Roy v. Gour Mohan Mallik, 48 Cal. 536 and 50 
Cal. 929 ; Rahadur Singh and others v. Mahar Singh and others, 
24 All. 94 ; Jai Narayan Pande v,. Kishun Dutta Misra, 3 Patna 
575 ; Samsuddin Goslam Hooscin and another v. Abdul Hoosein 
Kalimuddin and another, 31 Bom. 165—distingugshed. 


MA YAIT AND THREE v. MAHOMED EBRAHIM MOOLA Pa 145 


“TRANSFER OF PROPERTY AcT (IV oF 1882), secTION 552—Lis pendens, 
doct rine of—"' Suit or proceeding’ when can be said to be actively 
prosecuted—Effect of transfer during interval between return of 
plaint for presentation in proper Court..and its actual presenta- 
tion in that Court—Analogous phraseology of section 14, 
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Limitation Act (XV ef:1877) atid of Order 7, Rule 10 of the Civil 
Procedure Code (Act V of 1908). Held, that where the subject- 
matter of the suit is land and the valuation which the plaintiff puts 
on the land is clisputed aud where the proper valuation is after 
inquiry found to he beyond the pecuniary limits of the Court in 
which the plaint was presented, so that the plaint is returned for 
presentation in another Court, and where further the pla‘nt is 
so presented without undue delay, a transfer made in the interval 
between the return of the plaintand its p.esentation to the 
proper Courtis a transfer which is prohibited by section 52 of 
the Transfer of Property Act. The wording of section 14 of the 
Limitation Act and of Order 7, Rele 10 of the Civil Procedure 
Code shows that-a suit remains a suit though a Court cannot 
entertain it for want of jurisdiction and has toreturn the plaint 
to be presented to the Courtin which ‘ the suit” should havelbeen 
instituted. Sitaramaswami v. Lakshmi Narasimia, 41. Mad. 
510 ; Tangor v. Jaladra@y, 14 C.W.N, 322—referred to. 


MA THAN v. MAUNG BA GYAN aa nets at « © TIQR 


TRANSFER OF PROPERTY AcT (IV oF 1882), s. 53—Iutention to defeat 
all creditors, when to beinferred—aAttaching credi‘or whether can 
sue on his own behalf only. Defendant's sister transferred all 
her landed property to defendant with whom shewas living. ‘The 
alleged consideraticn was only about half the value of the 
property. The alleged object of the sale was to pay off the sale 
proceeds to some crediter who. had made no demands, and for 
whose debt the defendant’s sister was Said to ke only liable jointly 
with her two sisters. The sale was effected during the pendency 
of amonetary suit by the appellants against defendant’s sister and 
her husband who was living separately from his wife. She got 
the suit postponed on the groune of illness, butreally to gain time 
to effect the transfer of land, anl then allowed the suit to go 
e\-parte. An ante-dated agreement between the sisters was also 
effected to make the sale appear genuine. Appellants attached 
the property in execution of their decree, but the respondent 
caused the atlachment to be removed on the strength of the sale 
deed. Appellants filed a declaratory suit against her under the 
provisions of Order 21, Rule 63 of the Civil Procedure Code. 
Held, that under the circumstances of the case, the debtor’s 
intention must be taken to defeat and delay not only the appellants, 
but all other creditors as well, and that the respondent being not 
a bond fide pu chaser, the sale must beset aside. Held, also, that 
a creditor whose attachment has been raised and who avails 
himself of the right given by Order 21, Rule 63 of the Code can 
sue on his own behalf alone for having the alienation declared 
void. without mention of’any other creditors or theirdebts. K.P. 
Pokker v. B. P, Kunhamad, 42.Mad.143—followed. ’ 


R.R,O,O. CHETTYAR FIRM v, Ma.SEIN YIN ss és 588- 


TRANSFER OF Property AcT (IV oF 1882), s. 82—4 pportionment— 
Liability of purchaser of mortgaged housewho dismantles it, where 
both land and house are under mort gage—When question of liability 
arises, Ina mortgage suit against the borrower who had mort- 
gaged to the respo.idents bis paddy land and garden with a house 
on it, the respondesits joined the appellants as defendants alleging 
that the respondents had, subsequent to the mortgage, bought the 
house, had dismantled it and removed the materials, and so the 
mortgagees were entitled to a mortgage decree against them also. 
The trial Court made the usual preliminary mortgage decree 
against both, but there was no personal decree. The lower 
Appellate Court disallowed the appellants’s appeal on the ground 


